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Sec.  188.  Bzeontor  may  pay  Barred  Debts  or  not,  in  his  Dis- 
cretiozi.  —  When  the  remedy  for  a  debt  is  barred  by  lapse  of  time,  an 
executor  or  administrator  is  nevertheless  not  obliged  to  take  advantage 
of  the  statute,  bat  ma}'  at  his  discretion  satisfy  the  debt.  ^^  No  execu- 
tor," said  Lord  Hardwicke,  "  is  compellable  either  in  law  or  equity  to 
take  advantage  of  the  statute  of  limitations  against  a  claim  otherwise 
well  founded."  ^  In  fact,  it  has  been  treated  as  almost  a  duty  in  some 
cases  for  an  executor  to  satisfy  in  that  way,  in  his  representative  char- 


1  Norton  v.  Frecker,  1  Atk.  624;  Fair- 
fax V,  Fairfax,  2  Cranch  (IT.  S.  C.  C),  65; 
Walter  v,  Radcliife,  2  Desau.  (S.  C.)  577; 
Jackson,  J.,  in  Scott  v.  Hancock,  13 
Mass.  162;  Woods  v.  Elliott,  49  Miss.  168; 
Bitter's  Appeal,  23  Penn.  St.  95 ;  Biddle 
V,  Moore,  3  id.  178;  McFarland's  Estate, 
4  id.  149  ;  Fritz  v.  Thomas,  1  Whart. 
(Penn.)  66;  Hodgdon  v.  White,  11  N.  H. 
208  ;  Pollard  v.  Sears,  28  Ala.  484  ;  Am- 
oskeag  Mfg.  Co.  v,  Barnes,  48  N.  H.  25; 
Emerson  v.  Thompson,  16  Mass.  431;  Tun- 
stall  p.  Pollard,  11  Leigh  (Va,),  1;  Ken- 
nedy's Appeal,  4  Penn.  St.  149 ;  Smith's 
Estate,  1  Ashm.  (Pem).)352;  Steel  v.  Steel, 
12  Penn.  St.  Q7\  Miller  v.  Doreey,  9  Md. 
317;  Batsonr.  Murrell,  10  Humph.  (Tenn.) 
301  ;  Simms  v.  Magruder,  10  Md.  242 ; 
Thayer  v.  Mollis,  3  Met.  (Mass.)  369; 
Chambers  v.  Fennemore,  4  Harr.  (Md.) 
868;  Payne  v,  Pusey,  8  Bush  (Ky.),  564; 
VOL.  n.  —  1 


Bam  wall  v.  Smith,  5  Jones  (N.  C.)  Eq. 
168.  While,  as  stated,  an  administrator 
may  pay  a  debt  barred  by  the  statute  of 
limitations,  yet  he  cannot  pay  a  debt  that 
accrued  under  a  contract  that  is  void  be- 
cause within  the  statute  of  frauds;  and  if 
he  does  so,  he  is  chargeable  with  devatstavU, 
Baker  v.  Fuller,  69  Me.  152.  The  reason 
for  this  distinction  is  that  in  the  one  case 
a  legal  liability  at  some  time  existed  on 
the  part  of  the  deceased  to  pay  the  debt, 
while  in  the  latter  case  no  legal  liabUity 
to  pay  ever  existed,  and  the  executor  has 
no  power  to  render  a  void  contract  made 
by  his  testator  valid.  Under  the  statute 
in  Florida,  in  a  suit  against  an  ad  minis- 
trator  or  executor  on  an  open  account,  the 
court  should  expunge  therefrom  every  item 
which  shall  appear  to  have  been  due  five 
years  before  the  death  of  a  testator  or 
intestate.     Patterson  v.  Cobb,  4  Fla.  481. 


474  8TAXT7TSS  OF  UMITATIOK.  [CHAF.  XYL 

acter,  the  conscience  of  his  testator.^  And  Lord  Hatherlet,  in  over- 
ruling a  case,^  remarks  as  follows :  ^^  It  certainly  cannot  be  con- 
sidered to  be  law  at  the  present  day,  that  executors  paying  a  debt 
against  the  recovery  of  which  the  statute  of  limitations  might  be 
pleaded  as  a  legal  bar,  render  themselves  liable  to  those  who  are  inter- 
ested in  the  testator's  property."  • 

1  Williamson  v.  Naylor,  S  Y.  &  C.  211,  cretion,  pay  debto  dae  to  others,  the  rexn- 

note  (a);  Stahlsmidt  v.  Lett,  1  Sm.  &  G.  edy  for  which  ia  barred  by  lapse  of  time. 

415;  Byido. Wells,  40  Miss.  711.   Parkeb,  Norton  v.  Frecker,  1  Atk.  533;  Stahlsmidt 

C.  J.,  in  Hodgdon  v.  White,  11  N.  H.  208;  v.  Lett,  1  Sm.  &  G.  415;  JSxparie  Dewd- 

Scott  V.  Hancock,  13  Mass.  164.     In  Mis-  ney,  15  Yes.  498;  Williamson  v.  Nay  lor, 

sissippi,  Byrd  v.  Wells,  ante;  Trotter  v.  3  Y.  &  C.  211,  note  (a);  HUl  v.  Walker, 

Trotter,  40  Miss.  704  ;   and  in  Florida,  4  E«  &  J.  166;  Williams  on  Executors  (6th 

Patterson  v.  Cobb,  4  Fla.  481,  it  is  held  ed.),  1664.   And  further,  he  may,  as  might 

that  he  cannot  pay  debts  that  were  barred  be  expected,  retain  assets  of  the  testator 

anterior  to  the  granting  of  administration,  sufficient  to  pay  such  debts  when  due  to 

but  that  he  may  pay  those  which  became  himself.    Stahlsmidt  v,  Lett,  1  Sm.  &  G. 

barred  after  he  has  qualified.     Bjrrd  v,  415  ;    Coates  t;.   Coates,   33  Beav.   249 ; 

Wells,  ante.    In  Kennedy's  Appeal,  4  Penn.  Courtenay  v.  Williams,  3  Hare,  539.   And 

St.  149,  the  court  held  that  an  executor  according  to  the  cases  cited  this  is  so  eren 

may  pay  a  just  debt,  though  barred  by  the  when  the  debts  were  barred  in  the  lifetime 

statute,  and  that  net  payment  is  vaUd  as  of  the  testator.    Hill  v.  Walker,  4  K.  &  G. 

against  the  distributees.  166.     And  his  right  to  payment  will  not  be 

^  McCullough  V.  Dames,  9  D.  &  Ky.  affected  by  payment  of  the  testator's  effects 

48.  into  court     In  Woodyard  v.  Polsley,  14 

«  Hill  «.  Walker,  4  K.  &  J.  166.     See  W.  Va.  211,  it  was  held  that  when,  in  a 

also  Lewis  t;.  Rumney,  L.  R.  4  Eq.  451.  creditor's  suit  in  equity  against  an  admin* 

The  rule  may  be  said  to  be  that  an  executor  istrator  and  the  heirs,  the  court  takes  into 

may,  in  the  exercise  of  his  discretion,  pay  its  own  hands  the  administration  of  the 

a  debt  barred  by  the  statute  uf  limitations,  assets  by  referring  the  cause  to  a  commis- 

notwithstanding  that  the  personal  estate  sioner  to  take  an  account  of  the  debts  of 

of  the  testator  is  insufficient,  and  that  the  the  intestate,   the  statute  of  limitations 

effect  of  such  payment  by  him  is  to  throw  ceases  to  run  against  the  creditor,  not  a 

the  burden  thereof  upon  devisees  of  real  formal  party  to  the  bill,  the  bill  not  being 

estate,  upon  which  the  other  debts  are  in  in  form  a  creditor's  bill  from  the  date  of 

cohsequence  thrown.     Lewis  v.  Rumney,  such  decree  in  the  case;  and  that  if  in  such 

L.  R.  4  Eq.  451.     In  the  case  last  cited  a  case  the  statute  of  limitations  has  not 

Lord  Romilly,  Master  of  the  Rolls,  re-  been  specially  pleaded  nor  relied  on  before 

marks:  "  I  think  it  is  much  to  be  regret-  the  commissioner,  and  he  failed  to  tecog^ 

ted  that  the  statute  did  not  destroy  the  nize  the  statute,  and  therefore  indorsed  no 

debt,  instead  of  merely  taking  away  the  exception  upon  the  report,  the  ap^tellate 

remedy  for  it.  The  result  is  that  questions  court  will  consider  the  statute  of  limits* 

constantly    arise,    and    amongst    others,  tions  as  out  of  the  case,  although  the  re- 

whether  an  executor  may  not  pay  a  debt  port  upon  its  face  shows  that  some  of  the 

barred  by  lapse  of  time.     I  am  of  opinion  claims  allowed  by  the  commissioner  were 

that  in  the  exercise  of  his  discretion  he  barred  by  the  statute.    Where  the  testator 

may  do  so,  and  that  it  does  not  make  the  in  his  will  expressly  directs  the  executor 

slightest  difference  whether  the  personal  to  disregard  the  statute  of  limitations, 

estate  is  sufficient  or  insufficient.     If  it  be  there  can,  of  course,  be  no  question  as  to  his 

insufficient,  the  statute  gives  the  creditor  right  to  pay  all  just  debts  without  refer- 

a  remedy  against  the  I'eal  estate,  but  that  ence  to    the  question  whether  tliey  are 

does  not  interfere  with  the  discretion  of  barred  or  not,  even  though  the  statute  re- 

the  executor."  quires  him  to  plead  the  statute  of  limits- 

An  executor  may,  therefore,  at  his  dis-  tions.   Campbell  v.  Shoatwell,  51  Tex.  27. 
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And  he  may  pay  a  debt  due  to  himself  upon  which  the  statute  has 

run  with  the  same  propriety  that  he  may  pay  one  so  barred,  due  to  any 
other  person ;  and  neither  the  heirs  or  other  distributees  of  the  estate 
have  any  remedy  against  him  therefor.^    It  has  been  held  that  if  the 

^  Payne  v.  Pusey,  8  Bush  (Ky.)»  564.  As  against  an  estate,  therefore,  a  debt 
Bat  it  was  also  held  in  this  case,  and  such  barred  by  the  statute  is  to  be  regarded  as 
is  the  general  rule^  that,  if  he  is  unable  to  no  debt  Thus  where  an  executor,  having 
realize  his  debt  out  of  the  personal  estate,  a  power  of  sale  of  tl^e  testator's  real  estate, 
and  seeks  to  make  the  heirs  liable  therefor,  to  pay  debts,  is  taking  steps  to  execute 
the  heirs  may  set  up  any  defence  to  the  the  power  for  the  purpose  of  paying  debts 
claim  which  the  intestate  could  have  set  which  are  outlawed,  those  who  have  sue- 
up  including  the  statute  of  limitations,  ceeded  to  the  testator's  title  may  maintain 
When  he  goes  into  a  court  of  equity,  the  an  action  to  restrain  such  sale,  as  it  would 
administrator  stands  like  any  other  creditor  place  a  cloud  upon  their  title, 
for  the  purpose  of  making  his  debt  out  of  J.  died  June  14,  1871,  leaving  a  will 
the  heirs,  as  he  has  no  right  or  title  in  that  which  was  admitted  to  probate  June  28, 
part  of  the  estate  any  more  than  any  other  1871.  By  the  will  the  executrix  was  au- 
creditor  of  the  estate.  In  Massachusetts,  thorized  to  sell  the  real  estate  to  pay  debts. 
m  a  case  previously  cited,  Scott  v,  Hancock,  In  1888,  defendant  as  executrix  of  J.,  upon 
ante,  where  the  period  within  which  an  application  of  a  legatee  and  certain  simple 
administrator  was,  under  the  statute,  liable  contract  creditors,  published  a  notice  of 
to  a  suit,  no  action  having  been  brought  sale  of  said  real  estate  to  pay  said  legatees 
sgainst  him,  the  court  refused  a  license  to  and  creditors.  The  accounts  of  said  execa- 
him  to  sell  the  real  estate  to  pay  debts ;  and,  trix  had  never  been  judicially  settled.  In 
generally,  if  all  the  debts  are  barred  by  the  an  action  brought  by  grantees  of  the  heirs- 
statute  applicable  to  administrators,  a  li-  at-law  to  restrain  such  sale,  held,  that 
eense  to  sell  will  be  denied.  Wellman  both  the  l^cy  and  debts  were  baired  by 
9.  Lawrence^  15  Mass.  836  ;  Ex  parte  the  statute  of  limitations  prior  to  the  time 
Allen,  id.  58.  And,  if  granted,  it  will  be  the  Code  of  Civil  Procedure  went  into  effect, 
void,  as,  by  permitting  the  statutory  |)eriod  and  so  were  not  revived  by  the  provision 
to  elapse  without  bringing  their  action,  of  that  code  (sec  1819),  declaring  that, 
they  lose  all  lien  upon  the  real  estate  for  for  the  purpose  of  computing  the  time 
the  payment  of  their  debt.  Heath «.  Wells,  within  which  a  cause  of  action  may  be 
5  Pick.  (Mass.)  189  ;  Thompson  v.  Brown,  commenced  by  a  legatee  against  an  execu- 
162  Mass.  172.  And  the  levy  of  an  exe-  tor  to  recover  a  legacy,  the  cause  of  action 
cation  under  a  judgment  obtained  in  an  is  deemed  to  accrue  when  the  executor's 
action  brought  after  the  statutory  period  account  is  judicially  settled,  and  that  the 
has  elapeed,  is  void  as  against  the  heirs  or  action  was  maintainable  by  plaintiffs, 
devisees.  Thayer  v.  Hollis,  6  Met.  (Mass. )  The  legatee  could  have  asked  the  surro- 
869.  gate  to  decree  payment  of  the  legacy  by 

But  this  is  not  the  rule  in  New  York,  the  executrix,  which  decree  could  have 

Thus  in  Butler  t.  Johnson,  111  N.  Y.  204,  been  enforced  if  there  were  assets.     After 

reversing  44  Hun,  206,  it  was  held  that  the  expiration  of  eighteen   months   she 

although  a  creditor  of  an  estate  was  not  could  have  cited  the  executrix  to  account 

bound,  as  the  law  stood  in  1872,  to  insti-  before  the  surrogate,  and  the  accounting 

tute  proeeedings  to  compel  the  sale  of  real  could  have  been  enforced.    She  could  have 

estate  to  pay  debts  until  after  an  executor  proceeded  by  action  for  a  simple  account- 

or  administrator  had  rendered  an  account,  iug  or  for  payment  of  the  legacies,  and 

such  omission  did  not  stop  the  running  of  could  have  included  therein  a  prayer  that 

the  statute  of  limitations  as  against  the  if  the  personal  property  was  insufficient, 

debt.     An   executor  or  administrator  is  the  executrix  should  be  compelled  to  exer- 

bound  to  set  up  the  bar  of  the  statute  of  cise  the  power  of  sale  of  the  real  estate 

limitations^  and  has  no  authority  to  allow  given  her  by  the  will,  and  with  the  pro- 

a  ftUitn  so  barred.  ceeds  pay  such  legacies.    The  six  years* 
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snrplas  of  the  personal  estate,  after  paj-ment  of  the  debts  and  legacies, 
is  bequeathed  to  a  residuary  legatee,  and  several  creditors,  although 
barred  by  the  statute  of  limitations,  commence  actions  therefor  against 
the  executor,  a  court  of  equity  will  not,  on  his  refusal  to  plead  the  stat- 
ute, compel  him  to  plead  it  in  favor  of  the  residuarj' legatee ;  ^  nor  can  a 
residuary  legatee  set  up  the  statute,  if  the  executor  refuses  to  do  so,  in 
an  action  by  a  creditor  to  recover  his  debt.'  But  this  rule  is  subject  to 
the  exception  that,  when  it  is  sought  to  charge  the  real  estate  of  the 
deceased  with  the  payment  of  debts  due  from  the  estate,  either  the  heir, 
or  a  devisee,  residuary  legatee,  or  any  person  interested  therein,  may 
interpose  the  statute.*  In  Arkansas  *  and  in  Florida  *  it  is  held  to  be 
the  duty  of  the  administrator  or  executor  of  an  estate  to  plead  the  stat- 
ute where  the  debt  or  claim  was  barred  during  the  lifetime  of  the 
intestate,  or  even  where  it  is  so  stale  as  to  raise  the  presumption  of 
payment  from  lapse  of  time.* 

limitation,  however,  applied  to  all  these  so,    it    is    competent    for   the    plaintiff 

remeilies,  as  equity  follows  the  law  in  cases  or  any  other    |)er8on    interested  in   the 

ofconcurrcntjurisdictionof  thetwoconrts,  fund  to   take  advantage  of  the   statute 

and  when  the  I'emedy  at  law  is  as  efTectual  before  the  master,   notwithstanding  tbe 

as  the  equiUihle  one,  tbe  legal  statute  of  refusal  of  tbe  executor   to  interpose  it 

limitation  applies  to  the  remedy  in  equity.  Shewen  v.   Vanderborst,  1  Russ.  &  My. 

Causes  of  action  in  which,  before  the  347  ;  Phillips  v.  Beal,  82  Bear.  26;  Moodie 

adoption  of  the  code,  tbe  subject  was  tbe  v.  Bannister,  4  Drew.  432  ;  Fuller  v.  Bed* 

same  at  law  and  in  equity,  and  tbe  remedy  man,  26  Beav.  614.     And  in  New  York  it 

only  was    different,   were    not    included  is  held  that,  in  taking  an  account  in  the 

within  the  ten  years'  limitation,  but  were  master's  office,  any  party  in  interest  may 

provided   for  by  tbe  sections   preceding  interpose  tbe  statute  in  bar  of  any  claim 

limiting  actions  of  law.  presented.     Partridge  v.  Mitchell,  3  Edw. 

The  ten  years'  limitation  applied  only  (N.  Y.)Cb.  180.     And  in  Warren  v.  Poff, 

to  cases  over  whieb  equity  bad,  before  tbe  4  Bradf.  (N.  Y. )  260,  it  was  held  that 

code,  exclusive  jurisdiction.  heirs  and  devisees  might  interpose  tbe  stat- 

^  Castletou  v.  Fansbaw,  Prec.  Chan.  100.  ute  when  it  is  sought  to  charge  the  real 

Sec  also  Ex  parte  Dewdney,  15  Ves.  498.  estate  with  tbe  payment  of  debts  of  the 

A  contrary  rule  prevails  in  France  under  estate. 

tbe  Code  Napoleon,  §  2225  :  "  Les  crean-  •  Partridge  •.  Mitchell,  ante  ;  Warren 

ciera  ou  toute  autre  personne  ayant  interfit  v,  Poff,  4  Bradf.  (N.  Y.  Surrogate)  260  ; 

k  ce  que  prescription  soit  acquise  peuvent  Bond  v.  Smith,  2  Ala,  660. 

I'opposer  encore  que  le  d^biteur  ou  le  pro-  *  Rector  v.  Conway,  20  Ark.  79  ;  Rogers 

prietaireyrenonce;"  and  this  rule  certainly  v,  Wilson,  18  id.  507. 

is  more  reasonable  than    that  generally  ^  Patterson  xk  Cobb,  4  Fla.  481. 

adopted  by  our  courts.  *  See  also  Briggs  v.  Wilson,  5  De  G. 

a  Briggs  V.  Wilson,  5  De  G.  M.  &  G.  12  ;  M.  &  G.  12;  Beecbing  v.  Morpbew,  8  Hare, 

Fuller  V.  Redman,  26  Beav.  614  ;  Alston  129;  Hunter  ».  Baxter,  3  Giff.  214;  for 

V.  Trolloi)e,  L.  R.  2  £q.  205.     But  under  instance,  when  a  legatee,  heir,  &c.,  may 

the  common  practice  and  decree  in  Eng-  interpose  the  statute, 

land  by  administration  suit  it  has  been  In  re  Eendrick,  107  N.  Y.  104,  it  was 

held,  that,  where  tbe  bill  has  been  filed  held  that  the  provision  of  tbe  code  declar- 

and   the   decree  obtained  by  a  residuary  ing  that  "tbe  term  of  eighteen  months 

legatee,  if  a  creditor  applies  to  prove  his  after  tbe  death  of  a  person  within  tlii-' 

debt  which  is  barred  by  lapse  of  time,  State,   against  whom  a  cause  of  actinn 

and  tbe  executor  refused  to  plead  tbe  stat-  exists,  is  not  a  part  of  tbe  time  liraiteil 

ate,  and  the  plaintiff  insisted  upon  doing  for   tbe    commencement    of    an    action 
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But  while  it  is  generally  held  tliat  an  executor  is  not,  unless  other- 
wise provided  by  statute,  obliged  to  plead  the  general  statute  of  limi- 
tations, 3'et  he  is  in  all  cases  bound  to  set  up,  in  opposition  to  a  claim,  a 
statute  which  limits  the  time  within  which  a  claim  msiy  be  presented  for 
payment,  or  within  which  an  action  shall  be  commenced  against  him  in 
his  official  capacity  to  enforce  a  claim. ^    But  while  the  executor  at  law 

against  his  executor  or   administrator/'  estate  as  creditors,  etc.,  was  that  of  W. 

does  not  apply  to  the  provision  declaring  The  petition  did  not  specify  the  amount 

that  a   judgment   shall  be   conclusively  or  date  of  judgment  or  that  any  amount 

presumed  to  be  paid  after  twenty  years  was    due  thereon.      The    administrator's 

from  the  time  the  party  recovering  it  was  account,  which  was  verified  at  the  same 

entitled  to  a  mandate  to  enforce  it,  except  time  with  the  petition,    set    forth    said 

as  against  one,  who,  within  the  twenty  judgment,    and    stated    that    the    claim 

years  has  made  a  payment  or  acknowl-  thereon  was    disputed    by  the  adminis- 

edged  an  indebtedness  thereon,  and  there  trator.     Held,  that  the  statement  in  the 

is  no  provision  contained  in    the    code  petition    did    not    amount  to  a  written 

which,  under  any  circumstances,  extends  acknowledgment  of  the  debt, 
the  time  within  which  an  acknowledg-         On  the  hearing  before  the  surrogate^  in 

ment  or  payment  must  be  made  in  order  January,  1885,  an  order  was  made  on  mo- 

to  rebut  the  otherwise  conclusive  presump-  tion    of   the  administrator  allowing  the 

tion  of  payment  after  the  lapse  of  twenty  account  to  be  amended  by  striking  out 

years.  the  statement  that  the  W.  judgment  was 

W.  recovered  a  verdict  against  K.  in  a  disputed  clainu     Previous  to  this  au- 

May,  1863  ;  K.  died  intestate  in  January,  other  judgment  creditor  had  iiled  objec- 

1883  ;  his  administrator  qualified  in  Feb-  tions  to  the  claim  on  the  W.  judgment, on 

mary,  1883;  W.  presented  his  claim  in  the  ground  that  it  was   barred  by  the 

March,  1884.     In  February,  1884,  a  peti-  statute.     And  it  was  held  that  it  was  out 

tion  was  presented    by  other  judgment  of  the  power  of  the  administrator  at  that 

creditors  asking  that  the  administrator  of  stage  to  bind  the  contesting  creditors  by 

K.   be  required  to  pay  their  judgment,  any  acknowledgment  of  the  W.  judgment 

The  administrator  by  his  answer  thereto,  as  a  subsisting  claim, 
verified  and  filed  in  March,  1884,  set  up         Upon  the  settlement  of  an  adminis- 

the  judgment  recovered  by  W.  ;  that  it  trator's  accounts,  creditors  whose  claims 

was  entitled  to  a  priority ;  that  notice  of  are  not  barred  by  the  statute  of  limita- 

the  claim  thereon  had  been  presented  and  tions,  are  entitled  to  object  to  those  which 

that  the  assets  were  insufficient  to  pay  it.  are,  when  the  assets  are  insufficient  to  pay 

Held,  that  conceding  the  eighteen  months*  both. 

exclusion  applied,   this  answer  was  not         ^  Sugar  River  Bank  v,  Fairbanks,  49 

a  sufficient  acknowledgment  to  revive  the  N.  H.  140  ;  Scott  v.  Hancock,  13  Mass. 

W.  judgment,  as   he  was  not  a  party  to  162  ;   Wiggins  v.  Lovering,   9  Mo.  262  ; 

the  proc^eeding  in  which  the  answer  was  Hodgdon  v.  White,  UN.  H.  208;  Hall  v. 

interpo8e<i.  Woodman,  49  id.  296  ;  Walker  v.  Clieever, 

An  admission  or  acknowledgment  made  39  id.  428  ;  Amoskeag  Mfg.  Co.  v.  Barnes, 

to  a  stranger,  not  intended  to  be  commu-  48  id.  25  ;  Heath  r.  Wells,  5  Pick.  (Mhrs.) 

nicated  to  or  to  influence  the  conduct  of  140;  Lamson  v,  Schutt,  4  Allen  (Mass.). 

a  judgment  creditor,  is  not  effectual  to  869  ;  Waltham  Bank  v.  Wright,  8  id.  122 

rebut    the    presumption   of   payment  so  £merson  u.  Thompson,  16  Mass.  432.     In 

arising  or  to  revive  a  debt  barred  by  the  most  of  the  States,  provision  is  made  that 

statute  of  limitations.  claims  against  an  estate  shall  be  presented 

A  petition  by  the  administrator  for  a  within  a  certain  time  after  the  death  of  the 

judical  settlement   of  his   accounts  was  creditor,  or  the  appointment  of  an  execu- 

verified  Kovember  20,  and  filed  Novem-  tor  or  administrator,  or  be  forever  barred  ; 

ber  28,   1884.     Among   the    names   set  and  these  statutes  must  be  strictly  com- 

Ibrth  therein  of  those  interested  in  the  plied  with.    TIcknor  v.  Harris,  14  N.  H. 
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must  interpose  this  statatorj*  defence,  it  was  held  in  the  case  first  cited 
in  the  preceding  note  that  where  the  presentation  of  a  claim  against 
an  insolvent  estate  within  Uie  time  limited  is  prevented  by  the  frauda- 
lent  concealment  of  the  claim  b}*  the  deceased^  a  court  of  equity  may 

decree  satisfaction  thereof  out  of  the  surplus,  if  any,  in  the  hands  of 
heirs  and  distributees,  if  the  bill  praying  for  such  relief  is  filed  promptly 

272  ;  Badger  v.  Kelly,  10  Ala.  944  ;  Pickett  16  id.  318 ;  Peacock  v.  Haven,  22  id.  23  ; 
V.  Ford,  5  Miss.  (4  How.)  246  ;  French  v,  Wingate  v.  Pool,  25  id.  118  ;  Maaoo  p. 
Davis,  38  Miss.  218  ;  Thrash  p.  Sumwalt,  Tifiany,  45  id.  392  ;  Beaniv.  Presbyterian 
5  Mo.  18 ;  Walker  v.  Cheever,  39  N.  H.  Charch,  15  Ind.  490  ;  Preston  v.  Day,  19 
420  ;  Whitmore  v.  Foose.  1  Den.  (N.  Y.)  Iowa,  127  ;  Goodrich  u  Conrad,  24  id.  264; 
169;  Scovil  o.  Scovili  45  Barb.  (N.  Y.)  McPhetres  v.  Halley,  82  Me.  72 ;  Petten- 
517  ;  Barsalou  v.  Wright,  4  Bmdf.  (N.  Y.)  gill  v.  Patterson,  89  id.  498  ;  Tharaton  v, 
164  ;  Williams  v.  Cbaffin,  2  Dev.  (N.  C.)  Lowder,  47  id.  72 ;  Rawlings  v.  Adams,  7 
L.  333;  Goodman  v.  Smith,  4  id.  450;  Md.  26;  Bemis  ti.  Bemis,  IdGiay  (Mass.X 
Hubbard  v.  Marsh,  7  Ired.  (N.  G.)  L.  204  ;  559.  And,  unless  the  statute  gives  the  court 
Harter  v.  Taggart,  14  Ohio  St.  122 ;  Es-  power  to  excuse  delay,  no  remedy  exists 
tate  of  Smith,  1  Ashm.  (Penn.)  352  ;  Dem-  where  the  party  has  neglected  to  present 
*  my's  Appeal,  43  Penn.  St.  155  ;  Atwood  v,  his  claim,  wliatever  may  have  been  the 
R.  I.  Agricultural  Bank,  2  R  I.  191 ;  New  reason  for  delay.  Sandfordv.  Wicks,  S  Ala. 
England  Bank  v.  Newport,  &c.  Co.,  6  R  I.  369  ;  Bigger  v.  Hutohins,  2  Stew.  (Ala.) 
154  ;  Hooper  V.  Bryant,  3  Yerg.  (Tenn.)  1 ;  448.  These  statutes,  however,  do  not  ap* 
Kelly  V.  Hooper,  id.  395  ;  Crawbaugh  v.  ply  to  strictly  equitable  claims,  as  mort- 
Hart,  id.  431  ;  Hawkins  v.  Walker,  4  id.  gages,  Bradley  v.  Norris,  8  Yt.  369 ; 
183  ;  Foster  v.  Maxey,  6  id.  224  ;  Trott  v.  Austin  v.  Jackson,  10  id.  267  ;  Locke  v. 
West,  9  id.  433  ;  1  Meigs  (Tenn.),  163 ;  Palmer,  26  Ala.  312  ;  McMurrey  9.  Hop- 
State  Bank  v.  Yance,  9  Yerg.  471 ;  Green-  per,  43  Penn.  St  468 ;  Allen  v.  Moer,  16 
way  V.  Hunter,  1  Meigs  (Tenn.),  74 ;  Iowa,  307  ;  Fisher  v.  Mossman,  11  Ghio 
Rogers  r.  Winton,  2  Humph.  (Tenn.)  178  ;  St.  42 ;  Menard  v.  Marks,  2  III  25  ;  or  to 
F.  &  M.  Bank  v,  Leath,  11  id.  515 ;  State  compel  the  application  of  trast  funds, 
V,  Crutcher,  2  Swan  (Tenn.),  504  ;  Allen  v.  Page  v.  Boyd,  22  Ark.  535  ;  Stark  t;.  Hon- 
Farrington,  2  Snced  (Tenn.),  526 ;  May-  ton,  3  N.  J.  £q.  300  ;  or  to  claims  which 
nard  v.  May,  2  Coldw.  (Tenn. )  44  ;  Hall  originate  after  the  period  named,  Griswold 
V.  McCormick,  7  Tex.  269  ;  Perry  v.  Man-  v,  Bingham,  6  Conn.  258  ;  Hawley  o.  Bots- 
ger,  id.  589 ;  Crosby  v.  Mc Willie,  11  id.  ford,  27  id.  80 ;  Chambers  v.  Smith,  28 
94;  Cobb  v,  Norwood,  id.  556;  Coles  Mo.  174  ;  nor  to  a  claim  for  the  recovery  of 
V,  Portis,  18  id.  155 ;  Jennings  v.  Brow-  specific  property,  Andrews  v.  Huckabee, 
der,  24  id.  102  ;  Peyton  v,  Carr,  1  Rand.  30  Ala.  143  ;  Sims  v.  Canfield,  2  id.  555 ; 
( Ya. )  436  ;  Mann  v,  Flinn,  10  Leigh  (Ya. ),  nor  where  administration  is  suspended  be^ 
93  ;  Ready  V.  Thompson,  4  S.  &  P.  (Ala.)  cause  the  administrator  fails  to  qualify, 
52 ;  Jones  ti.  Pharr,  3  Ala.  283  ;  Starke  o.  Morgan  v.  Dodge,  44  N.  H.  255  ;  Aber- 
Keenan,  5  id.  590 ;  King  v,  Mosely,  id.  cromhie  v.  Sheldon,  8  Allen  (Mass.),  532 ; 
610;  Cawthorne  v.  Weisinger,  6  id.  714;  nor  to  a  claim  in  the  Orphan's  Court, 
State  Bank  v.  Gibson,  id.  814;  Badger  Yingling  v.  Hesson,  16  Md,  112;  Glenn 
V.  Kelfy,  10  id.  944.  See  McHenry  v.  v.  Hebb,  17  id.  260.  Nor  do  those  stat- 
Wells,  28  id.  451.;  McDougald  ».  Daw-  utes  attach  until  a  claim  is  due  ;  there- 
son,  30  id.  553  ;  Banic  of  Montgomery  v.  fore,  where  the  statute  provides  that  all 
Plannett,  37  id.  222-*  Walker  v,  Byers,  claims  must  be  presented  or  sued  within 
14  Ark.  246 ;  State  Bank  v.  Walker,  id.  one  year  after  they  accrue,  and  a  claim 
234  :  Biscoe  u.  Sandefur.  id.  568  ;  Bennett  does  not  become  due  until  two  years  after 
V.  Dawson,  15  id.  412  :  Hill  v.  State,  23  an  administrator  is  appointed,  the  ored- 
id.  604  ;  Danglada  v.  De  la  Gnerra,  10  itor  has  a  year  after  the  claim  lieoomea  due 
Cal.  386 ;  Fanning  v.  Coit,  Kirby  (Conn.),  in  which  to  present  it  Neil  v.  Cunning* 
423  ;  Rowan  v.  Kirkpatrick,  14  111.  1 ;  ham,  2  Port  (Ala.)  271. 
Ryan  v,  Jones,  15  id.  1 ;  Stillman  v.  Young, 
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after  the  discoyery  of  the  claim.^  But  a  general  request  by  the  execu- 
tor ti>  the  creditors  of  the  estate  for  delay,  from  tiine  to  time,  or  his 
assurance  to  them  that  the  debt  is  good,  will  not,  unless  otherwise  pro- 
Tided  in  the  statute,  save  the  operation  of  the  statute  limiting  the  pres- 
entation or  enforcement  of  claims ;  and  if  he  pays  such  claims  after  they 
are  barred  under  such  statute,  he  is  guilty  of  devaatanit}  If  the  execu- 
tor neglects  to  plead  the  statute  limiting  the  time  within  which  daims 
may  be  presented  ch*  sued,  the  judgment  will  not  be  binding  upon  the 
estate,  and  an  execution  Issuing  thereon,  levied  upon  the  real  estate  of 
the  deceased^  is  void  as  to  all  persons  except  the  executor  or  administrar 
tor  who  permitted  it  to  issue ;  *  and  money  paid  by  him  in  satisfaction  of 
such  a  judgment  will  not  be  allowed  to  him  in  his  final  account.^  Thus 
it  will  be  seen  that  the  executor  or  administrator  is  absolutely  boand  to^ 
take  advantage  of  the  statutes  referred  to  specially  intended  for  the 
quieting  of  claims  against  estates,  although  he  is  invested  with  an 
onqualiiied  discretion  aa  to  whether  he  will  or  not  interpose  tiie  bar  of 
the  general  statute  of  limitations ;  and  while  he  may  obtain  a  license  to 
sell  real  estate  to  pay  debts  barred  by  the  general  statute,'  unless  it 
appears  that  they  are  so  stale  as  to  raise  a  presumption  of  paj'ment,* 
3'et  a  license  wiQ  not  be  granted  to  sell  real  estate,  when  no  claims. 
have  been  presented  against  the  estate,  or  sued  within  the  time  pre- 
scribed by  law,  because  in  that  case  there  are  no  debts  to  be  paid,'  and 
a  license,  if  granted,  would  be  void,  upon  the  ground  tiiat  the  order  is 
issued  by  the  court  without  any  actual  jurisdiction  over  the  subject- 
matter  to  which  it  relates,  because  there  are  no  debts,  and  therefore 
there  is  no  authority  on  the  part  of  the  court  nnder  the  statute  to  issue 

^  See  Sugar  River  Bank  tr.  Fairbanks,  Laws  of  1882),  where  no  notice  to  cred- 

Aiite,  where  this  question  is  folly  consid-  itors  was  ever  published  by  the  ezecatmr 

ered.  or  admiiustrator. 

In  re  Haxtam,  102  N.  Y.  157,  vevers-         '  Langham  v.  Baker,  5  Baxter  (Tenn.), 
mg  S3  Hun,  864,  it  was  held  that  the  701.     But  it  seems  that  a  request  made  by 
fact  that  a  claim  against  the  estate  of  a  an  administrator  to  creditors  of  the  estate,, 
deceased  person  has  been  presented  to  and  to  forbear  nntil  he  can  collect  money  enough, 
fleeted  by  the  executor  or  administrator,  to  pay,  is  a  special  request,  sufficiently  defi- 
does  not  deprire  the  surrogate  of  juris,  nite  to  suspend  the  operation  of  the  gen- 
diction  to  detennine  the  validity  of  the  eral  statute  of  limitations.     McKizzack  v, 
claim  in  proceeding3  instituted  nnder  the  Smith,  1  Sneed  (Tenn.),  470. 
code,  upon  petition  of  the  creditor  to  sell         •  Thayer  v,   Hollis,   anit;   Amoskeag 
the    real    estate   of  the    deceased.     The  Mfg.  Co.  v.  Barnes,  arUe. 
surrogate  has  jnrisdiction  in  such  a  pro-         *  Stillman  v.  Young,  16 111.818 ;  Hodg- 
ceeding  to  determine  the  validity  of  all  don  v.  White,  caiUe. 
claims   upon   the    estate  which  are  not         ^  Hodgdon  v.  White,  10  N.  H.  208. 
already  liens  upon  the  real  property,  as         *  Scott  r.  Hancock,   13    Mass.    162 ; 
well  that  of  the  petitioning  creditor  as  of  Moers  r.  White,  6  Johns.  (N.  Y.)  Ch.  869  ; 
other  creditors.  Hodgdon  v.  White,  arUe* 

The   six    months*    limitation    within         7  Tarbell  v.  Parker,  106   Mass.  847  ; 

which  an  action  must  be  brought  against  Hall  v.  Woodman,  49  N.  H.  304  ;  Lamson 

an  executor  or  administrator  npon  a  claim  v,  Schutt,  4  Allen  (Masa ),  359 ;  Ferguson 

rejected  by  him,  does  not  apply  to  a  claim  v.  Scott,  49  Miss.  500  ;  Robinson  m  Hodge, 

presented  and  rejected  before  the  amend-  117  Mass.  222;  Nowell  v.  Nowell,  8  Me. 

ment  of  the  statute  of  1882  (Chap.  899,  220. 
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the  order.^  These  special  statutes  of  limitation  do  not  apply  to  an 
offset  set  up  hy  a  person  who  is  sued  by  an  adroinistrator  to  recover 
a  debt  due  from  him  to  the  estate.  Thus,  where  an  administrator 
sued  a  bank  for  money  deposited  by  his  testator,  and  for  dividends  on 
stock  of  the  bank  owned  by  him,  and  the  bank  set  up  an  offset  thereto, 
to  which  the  administrator  objected  on  the  ground  that  the  claim  was 
not  presented  to  the  probate  court  for  allowance  within  the  time  pre- 
scribed b}'  statute,  and  consequently  was  barred,  the  court  held  that 
tlie  objection  was  not  well  grounded,  because  the  statute  only  contem- 
plated cases  where  the  creditor  in  the  first  instance  brought  his  claim 
■against  the  estate,  and  had  no  application  to  suits  by  the  administrator 
against  a  creditor,  where  the  demand  of  the  latter  was  set  up  as  a 
•counterclaim,  and  that  in  such  a  case  the  onl}'  statute  that  could  be 
set  up  against  the  counterclaim  or  set-off  was  the  general  statute  of 
limitations.^ 

Sec.  189.  Effect  of  Statute  when  Creditor  1b  Bzeontor  or  Adminia- 
trator ;  when  Debtor  is  Bzecutor,  &c.  —  The  question  of  the  statute 
does  not  arise  where  a  legatee  is  also  an  executor  of  the  testator,  so 
that  the  same  hand  gives  and  receives.*  Thus,  in  the  case  first  cited  in 
the  last  note,  where  such  a  condition  existed,  Lord  Hatherley,  V.  C, 
said :  *^  Having  the  whole  of  the  testator's  assets  in  his  hands,  he  could 
not  sue  himself,  the  legac}'  was,  tlierefore,  either  at  home,  that  is  to  say, 
it  would  have  been  satisfied  if  there  had  been  assets,  or  it  was  kept 
alive,  because  in  ordinary  circumstances  a  bill  might  have  been  filed  to 
keep  it  alive ;  but  this  gentleman  [the  administrator]  could  not  have 
taken  so  absurd  a  step  as  to  file  a  bill  against  himself  for  the  purpose  of 
making  himself  pay  his  own  legacy."  This  reasoning  does  not  in 
terms,  but  in  effect  would  seem  to,  apply  to  a  case  where  the  executor 
is  an  ordinary  creditor  of  his  testator,  and,  as  such  is  the  rule  where  the 
debtor  is  administrator  to  the  creditor,  it  would  seem  to  hold  good  in 
the  converse  case.  Notwithstanding  the  almost  universal  rule,  that 
when  time  has  once  commenced  to  run  in  these  cases  no  alteration  of 
circumstances  in  the  way  of  any  disability  on  the  part  of  plaintiff  or 
defendant  will  prevent  it  continuing  to  run,  yet  in  cases  where  the 
debtor  takes  out  administration  to  the  creditor,  time  will  not  run  in  the 
debtor's  favor,  even  though  1t  has  commenced  to  run  previously  to  his 
administration.  And  it  appears  that  where  administration  of  the  goods 
of  a  creditor  is  given  to  a  debtor,  this,  being  done  by  act  of  law,  is  not 
an  extinction  of  the  debt^  but  a  suspension  of  the  remedy,^  And  where 
a  debtor  was  appointed  one  of  several  executors  of  his  creditor's  will, 
but  did  not  prove  his  debt  until  it  was  alreadj'  barred  by  lapse  of  time, 

1  Tarbell  v.  Parker,  ante  ;  Hadaon  ».  •  Binn  ».  Nichols,  2  Eq.  256;  Prior  ». 

Hulbert,  15  Pick.  (Mast.)  425  ;  Thayer  v,  Homiblow,  2  Y.  &  C.  Exch.  200  ;  Adams 

Hollis,  ante ;    Lamaon   v.   Bchntt,  ante ;  v.  Barry,  2  Coll.  290. 
Heath  v.  Wells,  5  Piek.  i<Maa8.)  140.  «  Seagram  v.  Knight,  L.  R.  2  Ch.  688 ; 

*  Lay   V.  MeehaQiGa'    Ba&k^  61    Mo.  Keedham's  Case,  8  Coke,  185  a ;  Wank- 

72.  ford  V.  Wankford,  1  Salk.  299. 
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yet  it  was  held  that  the  debt  was  revived  by  his  subsequently  proving 
the  will,  inasmuch  as  that  proof  related  back  to  the  testator's  death, 
and  he  was  ordered  to  account  for  the  sum  owing  with  interest^  It 
must,  however,  be  carefully  remembered  that  an  executor  or  adminis- 
trator mil  have  no  right,  under  any  circumstances,  to  pay  a  debt  or 
charge  which  has  absolutely  become  extinguished  by  statute^ 

S£C.  190.  Acknowledgment  by  an  Bjceoutor.  —  In  England  *  and  in 
some  of  the  States  in  this  country  ^  it  is  held  that  an  acknowledgment 
of  an  executor  takes  a  debt  due  from  the  estate  out  of  the  statute.  But 
generally  in  this  country  the  rule  is  that  an  acknowledgment  by  an 
executor  does  not  remove  the  statute  bar  after  it  has  once  attached  to 
the  debt,  although  it  may  be  sufficient  to  suspend  the  operation  of  the 
statute  if  made  before  the  bar  is  complete ;  *  and  this  doctrine  is  certainly 

1  iDgle  V,  Richards  (No.  2),  28  Beav.  resided  in  Georgia,  brought  this  action 

366.  against  said  executiix  in  her  i*epresenta- 

In  Hopper  v.  Hopper,  125  N.  Y.  400,  tire  capacity,  alleging  the  insolvency  of  the 

53  Hun,  894,  it  was  held  that  by  the  surviving  members  of  the  firm,  and  asking 

phrase  "foreign  executor,"  the  mere  non-  judgment  for  the  amount  of  his  claim, 

residence  of  the  individual  holding  the  Held,  that  the  action  was  maintainable. 

oflSoe  is  not  referred  to,  but  the  foreign  *  Lewis  t\  Rumney,  L.  R.  4  £q.  451. 

origin  of  the  representative  character;  that  *  Browning  v.  Paris,  5  M.  &  W.  120  ; 

is,  the  sole  product  of  the  foreign  law,  and  Taft  v.  Stephenson,  1  De  G.  M.  &  G.  41 ; 

depending  upon  it  for  existence,  cannot  Fordham  v,  Wallis,  10  Hare,  217 ;  Briggs 

pass  beyond  the  jurisdiction  of  its  origin,  v.  Wilson,  5  De  G.  M.  k  G.  12. 

Where,  however,  ancillary  letters  tes-  ^  Semmes  v.  Magruder,  10  Md.  242 ; 

tamentary  have  been  issued  to  a  foreign  Northcut  v.  Wilkins,  12  B.  Mon.  (Ry.) 

executor,  as  prescribed  by  the  code,  be  408 ;  Walker  v.  Cruikshank,  28  La.  An. 

thereby  acquires  an  official  and  represen-  252  ;  Hall  v,  Darrington,  9  Ala.  502;  Grif- 

tative  character  as  executor  here,  and  so  fin  v.  The  Justices,  17  Ga.  96  ;  Tazewell  v, 

may  sue  or  be  sued  in  his  representative  Whittier,  13  Gratt.  (Va.)  829  ;  Quyn  v, 

character  in  this  State.  Carroll,  10  Md.  197  ;  Brewster  v.  Brewster, 

An  action  may  be  brought  here  against  52  N.  H.  52 ;  Hodgdon  v.  White,  11  id. 

an  ancillary  executor,  as  such,  by  a  non-  211 ;  Townes  v.  Ferguson,  20  Ala.  147  ; 

resident,  at  least  when  the  cause  of  action  Farmers'  &  Mechanics'  Bank  v.  Leath,  11 

arose  in  this  State.  Humph.  (Tenn.)  615;  Buswell  v.  Boby, 

It  seems  that,  even  upon  recovery  of  8  N.  H.  467  ;  McWhorter  w.  Johnson,  10 

judgment  in  such  an  action,  the  plaintiff  Humph.  (Tenn.)  209  ;  Deyo  v.  Jones,  19 

may  not  enforce  it  against  assets  here,  as  Wend.  (N.  Y.)  491 ;  Buchanan  v.  Buchan- 

to  which,  qucert,  and  must  resort  to  the  an,  4  Strobh.   (S.    C. )  63 ;  Chambers  v. 

forum  of  original  probate  jurisdiction,  his  Fennemore,  4  Harr.  (Del.)  868  ;  Shreve  v, 

judgment  would  be  at  least  prima  fade  Joyce,  86  N.  J.  L.  44  ;  Cann  v.  Sloan,  25 

evidence  of  indebtedness,  and  would  bar  Md.  575 ;  Head  v,  Mannin,  5  J.  J.  Mar. 

the  statute   of  limitations,  which  other-  (Ey.)  255;  Hard  v.  Lee,  2  Monr.  (Ky.) 

wise  might  apply.  181;  Johnson  v,  Beardslee,15  Johns.(N.Y.) 

The  will   of   H.,  a  resident  of  New  8  ;  Emerson  v.  Thompson,  16  Mass.  429. 

Jersey,  was  admitted  to  probate  in  that  &  Forney  v.  Benedict,  5  Penn.  St.  225  ; 

State,  and  letters  testamentary  issued  to  Sanders  o.  Robertson,  28  Miss.  889 ;  Moore 

the  executrix  who  resided  there.    H.  was  v.   Haniison,   10  Tex.  467  ;   Hazleton  v. 

at  his  death  a  member  of  a  firm  doing  Whitesides,  2  Strobh.  (S.  C.)  853 ;  l^Iiller 

business   in   New  York  CHty.    The  ex«  v.  Dorsey,  9  Md.  817  ;  Clark  v.  McGuire, 

ecutrix  took  out  ancillary  letters  in  this  85  Penn.  St.  257  ;  Heath  v.  Grennell,  61 

State.     A   creditor   of  H.'8  firm,   who  Barb.   (N.  Y.)  190;  Riser  v.  Snoddy,  7 
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oonsistent  with  the  present  Aeory  of  acknowledgment,  as,  npon  prin- 

IncL  442;  Moore  «.  Hillebnmt^  14  Tox.  oaoBeof  action  that  was  not  created  by  tbe 
812;  Peck  v.  Botaford*  7  Coim.  172;  Cran-  act  of  the  decedent  hhna^ ;  and  it  is, 
dall  V.  Gallup,  12  id.  865;  Thomaon  v,  therefore,  singular  that  the  principle,  in 
Peters,  12  Wheat.  (U.  S.)  56S;  Richmond,  its  application  to  these  convei^nt  propo- 
Petitioner,  2  Pick.  (Mass.)  567;  Manson  v.  sitions,  was  not  carried  out  In  actions 
Felton,  18  id.  206;  Foster  9.  Starkey,  12  against  the  personal  representatiye,  on  his 
Cush.  (Mass.)  324;  McLaren v.MoMartin,  own  contracts  and  engagements,  thongh 
39  N.  Y.  38;  Huntington  v.  Babbitt,  4«  made  for  the  ben^t  of  the  estate,  the 
Miss.  528;  Seig  v.  Accord,  21  Gratt  (Va.)  judgment  ia  ds  bonis  prtpriis;  and  he  is, 
865.  In  an  early  case  in  Pennsylvania,  by  every  principle  of  legal  analogy,  to 
Fritz  V.  Thomas,  1  Whart.  (Penn.)  66,  answer  it  with  his  person  and  property. 
Gibson,  J.,  laid  down  the  doctrine  as  The  pleadings,  it  is  true,  have  not  hitherto 
stated  in  the  text,  and  gave  the  reasons  been  moulded  to  the  new  principle ;  nor 
therefor  as  follows:  *'  The  concession  that  could  they  be  in  the  case  of  an  acknowl- 
the  plaintilTs  claim  is  just,  and  the  edgment  by  a  personal  representative, 
promise  to  see  what  ooold  be  doi^e  for  whose  promise  gives  no  action  sgainst  him, 
him,  would  donbtless  b»  sufficient  to  unless  it  be  sustained  by  some  other  con- 
maintain  an  action,  if  the  consideration  sideration  than  the  previous  debt,  which 
were  the  defendant's  own  debt.  But  can  imposes  no  moral  obligation  to  pay  it  out 
any  acknowledgment  by  an  executor  or  of  his  own  pocket,  especially  since  he  has 
administrator  preclude  him  from  pleading  been  deprived  of  all  color  of  title  to  the 
the  statute  of  limitations  to  a  count  on  the  residue.  Had  the  judges,  when  they  de- 
original  cause  of  action?  In  Jones  v.  terrained  that  a  promise  to  the  represent- 
Moore,  5  Binn.  (Penn.)  573,  and  snbse-  ative  of  a  decedent  must  be  declared  on 
quently  in  Bailey  «.  Bailey,  14  S.  &  R.  as  such,  also  determined  that  it  must  be 
(Penn.)  195,  and  Scull  v.  Wallace,  15  id.  declared  on  as  such,  when  made  by  him, 
281,  it  was  doubtless  taken  for  granted  they  would  have  restored  the  law  to  its 
that  a  recovery  may  be  had  against  a  plea  primitive  symmetry,  and  suggested  a  prin- 
of  the  statute,  on  proof  of  an  acknowledge  ciple  that  would  have  entirely  extinguished 
ment  by  the  personal  representative.  But  the  notion  of  revival,  which,  for  want  of 
it  is  to  be  remarked  that  the  point  has  not  it,  seems  to  have  lingered  in  its  embers 
been  adjudged,  and  that  no  recovery  has  through  the  succeeding  cases^;  for  the 
in  fact  been  had  ;  and  the  inquiry  is  con-  forms  of  the  law  are  the  indices  and  con- 
sequently not  clogged  by  the  authority  of  servatories  of  its  principles.  It  would  not 
a  precedent.  In  respect  to  the  first  of  only  have  indicated  the  necessity  of  a  spe- 
those  cases,  it  is  fair,  too,  to  say  it  was  the  cial  consideration,  to  support  the  promise 
first  step  taken  by  this  or  perhaps  any  of  a  representative,  but  it  would  have  dis- 
other  court,  in  returning  to  the  spirit  and  closed  a  bar  to  an  action  against  two  or 
letter  of  the  statute.  But  when  it  was  more,  on  a  promise  by  one.  And  as  he 
determined  that  a  recognition  of  the  old  cannot  chai*ge  himself  personally  without 
debt  is  no  more  than  evidence  of  a  new  a  new  consideration,  he  cannot  charge  the 
promise,  which,  when  made  to  the  repre-  estate,  on  the  foundation  of  the  old  one, 
sentative  of  a  decedent,  can  be  sued  by  to  the  prejudice  of  the  creditors,  whose 
him  but  in  a  personal  character,  it  was  fund  might  be  materially  lessened  by  it. 
virtually  determined  that  the  same  recog-  He  is  not  bound  to  plead  the  statute,  be- 
nition  by  a  personal  representative  is  but  cause  he  may  know  the  debt  to  be  a  just 
evidence  of  a  new  promise,  on  which  he  one  ;  and  for  that  reason  only,  the  matter 
may  not  be  sued,  otherwise  than  in  his  is  left  to  his  discretion  ;  but  it  follows  not 
personal  character,  without  overturning  that  he  may  tie  up  his  hands  from  using  it 
some  of  the  ma<;t  firmly  fixed  principles  of  when  the  time  has  come,  by  a  mistaken 
the  law ;  for  nothing  is  better  settled  than  concession,  or  an  engagement  which  has 
that  an  executor  or  administrator  is  an-  no  consideration  to  bind  him  personally  or 
swerable,  in  his  official  character,  for  no  officially.     Besides,  it  would  be  hazardous 
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dple,  a  new  promise  by  sd  executor  is  inyaSd  because  it  lacks  eyen  a 

to  expose  the  estate  to  the  conseqnencee  of  the  testator  ia  aliwnde  establiahecL     Ham- 

his  inexperience  or  ignorance  of  the  de-  moni>.  Huntleyi  4  Cow.  (N.  Y.)  498;  Deyo 

mands  made  upon  him.     We  know  how  v.  Jones,  20  Wend.  (N.  Y.)   491.       In 

perilous  a  thing  it  is  for  the  debtor  him-  Williams^  on  Executors,  1889  (7th   ed.), 

self,  though  armed  with  knowledge  and  that  learned  author   says :   **  Where,    in 

Tigilant  to  guard  against  surprise,  to  con-  assumpsit  by  an  executor,  in  which  all  the 

verse  about  a  debt  barred  by  the  statute  ;  promises  were  laid  to  be  made  to  the  tes- 

but  the  peril  would  be  overwhelming)  if  tator  in  his  lifetime^  the  defendant  pleaded 

the  estate  were  to  be  jeoparded  by  the  mis-  that  he  did  not  promise  within  six  years 

takes  of  one  who  is  bound  to  parley,  and  next  before  the  obtaining  of  the  original 

has  not  only  everything  to  learn,  but  to  writ  of  the  plaintiff,  and  the  plaintiff  re- 

learn  it  from  those  whose  interest  it  is  to  plied  that  the  original  was  sued  on  such 

mislead  him.    Why,  then,  should  we  not  a  day,  and  that  within  six  years  before  the 

finish  what  was  so  well  begun  in  Jones  v.  day  of  obtaining  thereof,  that  fa  to  say» 

Hoore,  by  making  the  law  of  the  subject  on  such  a  day,  letters  testamentary  were 

consistent  in  all  its  parts,  and  giving  to  granted  to  him,  by  which  the  plaintiff's 

the  statute  entire  effect,  both  in  substance  action  accrued  to  him  within  six  years ; 

and  in  form?    To  do  so  would  involve  no  this  replication  was  held  bad ;  because  the 

violation  of  that  case  as  a  precedent,  for,  time  of  limitation  must  be  computed  from 

as  I  have  said,  the  point  was  not  adjudged;  the  time  when  the  action  first  accraed  to 

and  the  step  remaining  to  be  taken  in  the  the  testator,   and  not  from  the  time  of 

progress  of  departure  from  the  doctrine  of  proving  the  will ;  for  that  gave  no  new 

revival  is  no  greater  than  what  was  taken  cause  of  action,  and  therefore  the  thne  of 

there.     Indeed,  there  is  no  course  open  to  proving  the  will  is  perfectly  immaterial, 

nabut  to  follow  the  principle  out,  or  aban-  Hickman  v.  Walker,  Willes,  27;  note  to 

don  it  altogether  ;  for,  to  be  consistent,  Hodsden  v,  Harridge,  2  Saund.  68  k  ;  Hap- 

we  must  either  return  to  the  doctrine  of  good  v.  Southgate,  21  Vt.  684  ;  Warren  v. 

revival  without  qualification,  or  maintain  Paff,  4  Bradf.  Surr.  (N.  Y.)  260  ;  Conant 

tiiat  an  action  on  his  own  promise  lies  not  v.  Hitt,  12  Vt.  285  ;  Boyce  v.  Footo,  19 

against  an  executor  or  administrator  in  his  Wis.  199. 

official  character.  And  for  saying  it  does  **  But  where  to  an  action  by  an  admin- 
not,  we  have  the  authority  of  Thompson  istrator  for  money  had  and  received  to  his 
V.  Peters,  12  Wheat  (U.S.)  565,  and  Peck  use  by  the  defendant,  who  had  received 
9.  Botsfoni,  7  Conn.  178,  in  both  of  which  the  intestate's  money  after  his  death,  six 
the  point  was  directly  ruled."  years  and  upwards  before  the  commence- 
In  a  subsequent  case  in  that  State  it  ment  of  the  action,  but  within  six  years 
was  held  that  an  executor's  promise  to  pay  after  letters  of  administration  granted  to 
a  debt  of  the  testator  will  not  take  it  out  the  plaintiff,  the  defendant  pleaded  the 
of  the  statute,  and  the  court  rely  upon  statute  of  limitations,  and  the  plaintiff  re* 
Frits  V,  Thomas,  ante,  to  support  the  plied  the  special  matter  above  mentioned  ; 
ground,  that,  as  the  old  promise  was  not  it  was  held,  upon  demurrer,  that  the  stat- 
revived,  but  superseded  by  the  new  one,  ute  was  no  bar,  because  this  was  not  a 
the  consideration  of  a  moral  obligation  cause  of  action  in  the  intestate,  the  money 
would  be  wanting  to  make  the  executor  having  been  received  after  his  death,  and 
personally  liable.  Reynolds  v.  Hamilton,  the  pldntiff's  title  commenced  by  taking 
7  Watts  (Penn.),  420.  An  admission  by  out  letters  of  administration,  before  which 
one  co-executor  of  a  debt  due  from  his  tes-  time  no  cause  of  action  accraed  to  him. 
tator  is  nowhere  receivable  as  evidence  in  Cary  v.  Stephenson,  2  Salk.  421.  [See 
a  suit  for  the  debt,  against  another  co-  Stanford's  Case,  cited  Cro.  Jac  61;  Hans- 
executor,  to  establish  the  origin  of  the  fbrd  v.  Elliott,  9  Leigh  (Va.),  792.  In  Dun- 
demand,  as  to  make  the  other  personally  ning  v.  Ocean  Bank,  6  Lans.  (N.  Y.)  296, 
liable ;  though  otherwise  to  take  it  out  of  the  court  say,  '  If  there  was  no  person  or 
the  statute,  if  the  original  demand  agunst  party  in  being  at  the  time  the  money  in 
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moral  consideration  to  support  it  But,  while  an  acknowledgment  by 

question  came  to  the  possession  of  the  statute  of  limitations.   Hickman  v.  Walker, 
defendant,  who  could  lawfully  demand  and  Willes,  29;  Dean  v.  Crane,  6  Mod.  809; 
receive  the  same,  and  in  whom  a  ri^ht  for  Executors  of  the  Duke  of  Marlboroagh  f. 
the  recovery  thereof  vested,  or  since,  .  .  .  Widmore,   2  Stra.   890;  2  Sannd.  63  L 
the  action  is  not  barred.      This  is  well  However,  in  Heylin  v,   Hastings,  Carth. 
settled,  until  there  is  some  one  entitled  to  471,  it  is  said  to  have  been  admitted,  that 
demand  and  take,  there  is  no  obligation  to  a  promise  made  to  an  executor  is  sufficient 
pay,  and  no  promise  can  be  implied.    The  to  prove  the  issue  of  assumpsit  to  the  'tes- 
statute  does  not  begin  to  operate  until  tator  within  six  years ;  because  the  prom- 
then.'    Davis  V.  Gaw,  6  N.  Y.  124  ;  Buck-  iae  does  not  give  any  new  cause  of  action, 
lin  V,  Ford,  6  Barb.  (N.  Y.)  895  ;  Vaughn  but  only  revives  the  old  cause,  and  is  of  no 
0.  Mohawk  Ins.  Ck>.,  13  Wend.  (N.  Y.)  other  use  but  to  prevent  the  bar  by  the 
267 ;  Richards  v.  Richards,  2  B.  &  Aid.  447 ;  statute  of  limitations.     But  this  seems  not 
Piggott  V,  Rush,  4  Ad.  &  £1.  912  ;  Webb  to  be  well  founded  ;  and  it  has  since  been 
V.  Elmore,  2  Bailey  (S.  C. ),  595  ;  Fergu-  determined,  that  evidence  of  an  acknowl- 
son  V,  Fyffe,  8  CI.  &  F.  121 ;  Johnston  v,  edgment  by  the  defendant  within  six  yean 
Humphries,    12    S.   k    R.   (Penn.)    895;  of  an  old  existing  debt,  of  above  six  years' 
Ginger  v.  Brown,  4  McCord  (S.  C. ),  423 ;  standing,  due  to  the  plaintiff's  intestate. 
Fishwick  v.  Sewall,  4  H.  &  J.  (Md.)  893  ;  but    which    acknowledgment    was    made 
Jones  V.  Brodie,  3  Mon.  (Ky.)  354 ;  Grubb  after  the  intestate's  death,  wHl  not  support 
V.  Clayton,  2  Hayw.  (N.  C.)  878.]     So  a  count  by  the  administrator,  laying  the 
where  an  action  was  brought  by  an  admin-  promise  to  be  made  to  his  intestate.    Saiell 
istrator  against  the  acceptors  of  bills  of  v.  Wine,  8  East,  409 ;  b.  p.  Ward  v.  Hun- 
exchange  payable   to  the  intestate,   and  ter,  6  Taunt.  210 ;  s.  p.  by  Bayley,  J.,  in 
accepted  after  his  death,  but  before  the  Short  v.  M'Carthy,  3B.&  Aid.  631.    [This 
grant  of  letters  of  administration,  it  was  rule  has  been  adopted  in  Pennsylvania, 
held  that  the  statute  ran  only  from  the  Jones  v.  Moore,  5  Binn.  (Penn.)  573;  bat 
grant  of   the  letters.      Murray  v.   £.  I.  not  in  New  Hampshire,  Buswell  v.  Roby^ 
Company,  5  B.  &  A.  204  ;  Pratt  v.  Swaine,  3  N.  H.  467;  nor  Massachusetts,  Baxter  «. 
8  B.  &  C.  285;  s.  c.  1  M.  &  Ry.  351;  Penniman,  8  Mass.  134.]  Therefore,  where 
Perry  v,  Jenkins,  1  My.  &  Cr.  118.     [In  it  was  necessary  to  rely  on  an  acknowledge 
many  of  the  States,  express  provision  is  ment,  made  since  the  death  of  the  testator, 
now  made  by  statute  as  to  the  time  when  to  bar  the  statute,  counts  were  required  in 
the  statute  shall  attach  to  a  claim  in  favor  the  declaration  laying    promises   to  the 
of  a  deceased  creditor,  and  in  some  in-  plaintiff  as  executor.    As  to  what  is  saffi- 
stances  the  statute  is  saved  where  it  had  cient  evidence  of  an  account  stated  with 
run  only  thirty  or  a  certain  other  specified  the  plaintiff  as  executor,   see  Purdon  v. 
number  of  days  before  the  creditor's  death,  Purdon,  10  M.  &  W.  562. 
and  in  such  instances  but  little  difficulty  **  Accordingly,  if  an  executor  brought 
can  arise  in  determining  the  rights  of  the  an  action  on  a  bill  or  note,  and  intended 
parties.]  to  rely  on  an  acknowledgment  or  promise 
"It  must  be  observed,  that  where,  in  made  to  himself  in  order  to  bar  the  stat- 
assumpsit  by  an  executor,  on  a  contract  ute,  he  had  to  state  in  his  declaration  the 
made  with  his  testator,  all  the  promises  in  making  of  the  bill  or  note,  and  must  then 
the  declaration  were  laid  to  be  made  to  the  have  proceeded  to  aver  that,  after  the  death 
testator,  aUd  the  defendant  pleaded  the  of  his  testator  or  intestate,  the  defendant 
statute  of  limitations,  the  plaintiff  could  promised  him  (the  plaintiff)  as  executor  or 
not  in  his  replication  set  forth  a  promise  administrator,  to  pay  him.     And  where 
made  to  himself  within  six  years,  without  the  declaration  was  so  framed,  such  prom- 
being  gailty  of  a  departure,  any  more  than  ise  might  have  been  denied  by  a  plea  of 
he  could  in  such  case  give  evidence  of  a  noti  aasumpait.    For  the  mere  production 
promise  made  to  himself  within  six  years  and  proof  of  the  note  would  not  prove  the 
upon  an  issue  joined  on  the  plea  of  the  promise  as  made  to  the  executors,  as  it 
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an  executor  will  not  take  a  debt  against  the  estate  oat  of  the  statute, 

wonld  if  the  promise  were  laid  as  made  to  shall  be  deemed  a  reasonable  time;  but  it 

the  testators.     The  right  of  action  indeed  should  seem  that  the  statute  is  the  best 

is  transferred  to  the  executor,  but  no  prom-  guide  upon  the  subject,  and  as  that  pro- 

ise  is  implied  by  law  to  pay  him ;  other-  vides  that  a  new  action,  in  the  cases  enu- 

wise  the  statute  of  limitations  would  run  merated  in  it,  must  be  commenced  within 

from  the  death  of  the  payee,  and  not  from  a  year,  so  an  executor  ought  also  to  bring 

the  time  of  the  note  becoming  due.     In  a  new  action  within  that  period.    2  Saund. 

order,   therefore,  to  support  ti^e    action,  64  a,  note  to  Hodsden  v.  Harridge.     [In 

there  must  be  an  express  promise  to  the  many  of  the  States  of  this  country  expi'css 

executor,  that  is  to  say,  an  express  prom-  provision  is  made  to  save  the  statute  to  a 

ise  as  contradistinguished  from  a  promise  party  who  has  brought  his  action  in  season, 

contained  in  the  note  itself,  or  anything  but  which  has  failed  by  reason  of  some 

implied  out  of  it;  and  the  cause  of  action  is  technical  or  other  ground  other  than  the 

the  existence  of  the  note,  with  the  express  voluntary  act  of  the  party,  and  the  period 

promise  to  the  executor  to  pay  the  amount  within  which  a  fresh  action  may  be  brought 

of  it;  whereas  the  rule  is  confined  to  cases  is  generally  fixed.     See  Appendix.]     In 

where  the  action  is  only  on  the    note.  Kinsey  v.  Heyward,  1  Ld.  Raym.  434,  a 

Timmis  v.  Piatt,  2  M.  &  W.  720;  Gilbert  year  is  said  to  be  a  reasonable  time,  and 

V,  Piatt,  6  Dowl.  748;  RoUeston  v.  Dixon,  the  Court  of  King's  Bench  appears  to  be  of 

2  DowL  &  L.  892.     The  effect  of  the  plea  this  opinion  in  Wilcox  v.  Huggins,  2  Str. 

of  non  assumpsit  is  in  such  a  case  to  admit  207,  Fitzg.  170,  289,  where  it  is  said  that 

that  the  bill  or  note  was  signed  by  the  the  most  that  had  ever  been  allowed  was  a 

defendant,  but  to  deny  that  he  made  any  year,  and  that  within  the  equity  of  the 

promise  to  the  executor.  proviso  in  the   statute,  which  gives  the 

'*  In  -Clark  v.  Hooper,  10  Ring.  840,  4  plaintiff  a  year  to  commence  a  new  action, 

M.   &  Sc  353,  payment  of  interest  on  a  where  the  judgment  is  arrested  or  reversed; 

promissory  note  to  an  administrator  who  and  that  they  would  not  go  a  moment 

had  omitted  to  take  out  administration  in  further,  for  it  would  let  in  all  the  incon- 

the  diocese  in  which  the  note  was  a  bonum  veniences  which  the  statute  was  made  to 

nGtahiUf  was  held  a  sufficient  acknowledg-  avoid.     Indeed,  if  the  executor  had  been 

ment  of  the  debt  to  bar  the  statute.  retarded  by  suits  about  the  will  or  admin- 

"  If  ail  executor   sues    in   assumpsit,  istration,  and  had  shown  that  in  pleading 

within  a  year  after  the  death  of  his  testa-  it  would  have  been  otherwise,  because  the 

tor,  the  six  years  not  being  elapsed  before,  neglect  would  then  have  been  accounted 

though  they  expire  within  that  period,  yet  for.     And  Lee,  J.,  said:  '  I  think  what  is 

it  is  held  to  be  sufficient  to  take  the  case  or  is  not  a  recent  prosecution  in  a  case  of 

out  of  the  statute.     Tidd,  28  (9th  ed.),  cit-  this  nature  is  to  be  determined  by  the  dis- 

ing  Cawer  17.  James,  Bull.  N.  P.  150.    But  cretion  of  the  court  from  the  circumstances 

see  s.  c.  reported  in  Willes,  255,  nomine  of  the  case;  but,  generally,  the  year  in  the 

Karver  v.  James.     But  the  contrary  was  statute  is  a  good  direction.'     However,  in 

held  in  Penny  r.  Brice,  18  C.  B.  N.  8.  Lethbridge  v.  Chapman,  15  Vin.  103,  in 

893.  marginCf  the  action  was  allowed   to  be 

•*  Where  a  party  brings  an  action  before  brought  within  fourteen  months  after  the 

the  expiration  of  six  years,  and  dies  before  testator's  death,   though  no   reason   was 

judgment,  the  six  years  being  then  ex-  assigned  for  it.     Upon  the  whole,  there- 

pired,  it  has  been  held  that  his  executor  or  fore,  it  was  deemed  prudent  for  the  execu- 

administrator  may,  within  the  equity  of  tor  to  bring  a  new  action  as  soon  as  he 

the  fourth  section  of  the  statute  of  limita-  possibly  could  after  the  death  of  his  tes- 

tions  (21  Jac.  I.  c.  16),  bring  a  new  action,  tator,  and  at  all  events  not  to  delay  it  be- 

Matthews  v.  Phillips,  2  Salk.  425;  Kinsey  yond  a  year.    2  Saund.  64  6,  note.     But  in 

V.  Heyward,  1   Lutw.   260;  provided  he  Curlewis  v.  Lord  Momington,  7  E.  &  B. 

does  it  recently,  or  within  a  reasonable  283,  it  was  expressly  held  that  the  execu- 

time.     No  precise  time  is  fixed  as  to  what  tor  was  not  bound  to  the  year,  if  under  the 
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an  acknowledgmeDt  made  to  him  by  a  debtor  to  the  estate  will  remoTe 

clrcnmstances  he  can  fairly  be  said  to  hare  oaae  of  an  executor  whose  testator  has  died 

used  due  diligenoe.  pending  an  action  brou^t  by  him ;  whidi* 

''The  form  of  the  replication  by  an  though  not  within  the  words  of  it,  wat 

executor  to  a  plea  of  the  statnte,  where  he  evidently  within  the  mischief.     2  Ad.  6 

recently  brought  a  new  action  after  the  £L  403,  404.    In  Adam  v.  The  Inhabitants 

death  of  a  testator,  was  to  state  that  the  of  the  City  of  Bristol,  2  Ad.  &  EL  389,  the 

testator,  on  such  a  day  sued  out  a  writ  of  premises  of  A.,  a  termor,   having  been 

summcms  against  the  defendant,  whereby  burnt  by  a  riotous  assembly,  A.  complied 

he  was  commanded,  &o»  (and  then  con-  with  all  the  requisites  of  the  statute  7  ft  8 

tinning  the  writ  down  to  the  time  of  the  Geo.  IV«  c*  81,  and  commenced  an  acti<m 

testator's  death);  that  he  appointed  the  against  the  inhabitants  of  the  city  and 

plaintiff  as    executor,   recently  after  his  county  within    tiiree   months    from   the 

death,  to  wit,  on  such  a  day,  jtc.,  the  plain-  offence.    Before  verdict  or  judgment,  and 

tiff  sued  out  the  writ  upon  which  the  after  the  expiration  of  the  three  months^ 

action  is  founded;  that  the  several  writs  so  A.   died.     His  executrix  commenced  sn 

prosecuted  by  the  testator  against  the  de*  action  against  the  inhabitants  on  the  aev* 

fendant  were  with  an  intent  to  have  im-  enth  day  ftom  A*s  death.    And  the  Court 

pleaded  the  defendant  upon  the  several  of  King's  Bench  held,  that,  supposing  an 

promises  in  the  declaration  specified;  and  executrix  entitled  to  sue  in  any  such  case 

that  the  writ  sued  out  by  the  plaintiff  (as  to  which  the  court  gave  no  opinicm), 

against    the    defendant    was    prosecuted  the  action,  having  been  commenced  moie 

against  him  with  an  intent  to  implead  him  than  three  months  from  the  offence,  was 

for  the  causes  oi  action  in  the  declaration  too  late  under  the  provision  of  section  3  of 

specified,  and  upon  his  appearance  to  de-  the  statute,  and  that  there  was  no  analogy 

dare   against  him   for  the  said  several  between  this  case  and  the  above  decisions 

causes  of  action,  and  that  he  afterwards^  on,  on  the  general  statute  of  limitationa.    But 

ftc,  declared  against  the  defendant,  &c.,  the  same  equitable  construction  that  has 

with  an  averment  that  the  several  causes  been  applied  to  the  fourth  section  of  the 

of  action  accrued  within  six  years  next  be-  statute  of  James  has  been  followed  as  to 
fore  the  suing  out  of  the  writ  first  above  '  the  limitation  of  actions  on  bonds,  ftc^ 

specified  by  the  testator.     2  Saund.  64  c,  imposed  by  the  Stat  8  ft  4  Wm.  IV.  c  42, 

note.  §  8;  Stuigis  v*  Darrell,  4  H.  ft  N.  622;  6 

"Again,  if  an  executor  brought  assump-  id.  120. 

sit,  but  died  before  judgment  and  the  six  "  Where  the  right  of  action  accrued  to 

years  run,  his  executor  might,  notwith-  the  testatorduring  his  residence  abroad,  and 

standing,  bring  a  fresh  action,  so  as  he  he  died  abroad,  never  having  returned  after 

brought  it  in  a  reasonable  time,  which  is  to  the  accrual  thereof,  the  statute  is  no  bar  to 

be  decided  at  the  discretion  of  the  justices  an  action  by  his  executors,  although  it  ac- 

upon  the  circumstances  of  the  case.     Bull,  crued  more  than  six  years  before  action 

N.  P.  150  a.  brought ;  at  all  events  if  it  is  brought  within 

"  The  principle  of  these  cases,  accord-  six  years  after  his  death.  Townsend  v.  Dea* 

ing  to  the  judgment  of  Lord  Chief  Justice  con,  3  Exch.  706.   Seealso  Forbes  v.  Smith, 

Trebt,  in  the  case  of  Kinsey  v.  Heyward,  11   Exch.  161."     Hammon  v.  Huntley, 

is,  that  when  once  the  proviso  in  the  stat-  4  Cow.  (N.  Y.)  498  ;  Cayuga  Bank    v. 

ute  of  limitations  is  complied  with  by  the  Bennett,  5  Hill  (N.   Y.),  286  ;   Forsyth 

commencement  of  an   action  within   due  t>.  Ganson,  5  Wend.  (N.  Y.)  558  ;  Oakes 

time,  the  party  is  out  of  the  purview  of  v.    Mitchell,    16   Me.    360  ;    Mclntire  «. 

the  act,  and  set  at  liberty  out  of  the  re-  Morris,  14  Wend.  (N.  Y.)  90;  Patterson 

straint  of  the  said  statute.     But  the  true  u  Cobb,  4  Fla.  481;  Moore  v.  Parker,  1 

ground  of  these  decisions  appears  to  be  Bailey  (S.  C.)  Eq.  195  ;  Reigne  v.  Des- 

that  they  proceed  upon  the  equity  of  the  portes,   Dudley  (S.  C),  118  ;  McTeer  r. 

fourth  section  of  the  statute,  and  that  the  Ferguson,  Riley  (S.  C),  159  ;   Pearee  v. 

courts  have  extended  that  section  to  the  Zimmerman,  Harp.  (S.  C.)  306;  Hender- 
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tbe  bar  as  to  such  debt ;  ^  and  it  has  even  been  held  that  payments  made 
by  a  debtor  to  the  estate,  to  a  person  who  had  not  then  been,  but  was 
subsequently  appointed  administrator,  was  sufficient  to  revive  the 
debt  and  remove  the  statute  bar.^  In  any  event,  if  an  acknowledg* 
ment  of  an  executor  or  administrator  is  relied  on  to  take  a  debt  out  of 
the  statute,  it  must  be  shown  to  have  been  made  by  him  in  his  repre-^ 
sentative  capacity.*  And  the  declaration  should  contain  a  count  upon  a 
promise  by  the  executor  or  administrator  as  sueh,^  although  in  New 
Hampshire  this  is  held  to  be  unnecessary.'^  In  accordance  with  this 
rule  it  has  been  held  by  the  English  courts  that,  if  an  action  is  brought 
against  an  executor  or  administrator  on  a  biU  or  note  given  by  the  tes- 
tator or  intestate,  and  the  declaration  alleges  a  promise  by  the  defend*- 
ant  to  pay  the  bill  or  note,  such  promise  may  be  denied  by  a  plea  of 
non  assumpsit,  notwithstanding  the  rule  abolishing  the  plea  of  n&n 
assumpsit  to  a  declaration  on  a  bill  or  note/  However,  it  is  said 
to  have  been  held  ^  that  if  the  declaration  charges  the  executor,  on  a 
promise  made  by  his  testator,  and  the  defendant  pleads  the  statute 
of  limitations,  to  which  the  plaintiff  replies,  that  the  testator  did  prom* 
ise  within  six  years ;  proof  on  the  part  of  the  plaintiff,  that  the  execu- 
tor promised  witliin  six  j^ears,  and  that  the  testator's  death  was  within 
this  period,  will  support  the  count  in  the  declaration;  for  that  the 
executor's  promise  shows  a  liability  to  pay,  existing  before  the  time  of 
the  testator's  death,  and  the  law  will  imply  a  promise  by  the  testator  to 
pay  what  he  was  liable  to  pay. 

But  the  mere  existence  of  a  debt  owing  by  the  testator  or  intestate  is 
not  evidence  of  a  promise  to  pay  by  the  executor  or  administrator,  as 
executor  or  administrator.*  Hence,  as  against  an  executor  or  adminis* 
trator,  an  acknowledgment  merely  by  him  of  the  debf  s  existence  is  not 
sufficient  to  take  the  case  out  of  the  statute ;  there  must  be  an  express 
promise.^  And  in  accordance  with  this  rule  in  the  case  last  cited, 
which  was  an  action  of  assumpsit  against  several  executors,  who  pleaded 
the  general  issue  and  the  statute  of  limitations,  Abbott,  C.  J.,  held, 
that  neither  an  acknowledgment  of  the  debt  by  all  the  executors,  nor  an 
express  promise  by  one  of  them,  took  the  case  out  of  the  statute ;  there 
ought  to  have  been  an  express  promise  by  all.^°    In  New  Jersey  it  has 


son  «.  Ilfiley,  19  Miss.  9;  Fisher  v,  Don- 
can,  1  H.  &  M.  (Vo.)  663;  Oakes  v. 
Mitchell,  15  Me.  860;  Bunker  v.  Atheam, 
35  id.  864. 

1  Martini?.  Williams,  17  Johns.  (N.  Y.) 
330;  Townsend  t.  Infi^rsoU,  12  Abb.  Pr. 
(N.  Y.)  N.  &  854;  Jones  v.  Moore,  5 
Binn.  (Penn.)  573. 

'  Townsend  v,  IngersoU,  anU, 

»  Scholey  v.  Walton,  12  M.  &  W.  510. 

*  Browning  v.  Paris,  5  M.  &  W.  120. 

«  Buswell  V.  Roby,  8  N.  H.  467. 


0  Rolleston  v.  Dixon,  2  Dowl.  &  L. 
892. 

'  Poile  t>. 1  Exor.  Sitt.  after  Tr. 

T.  1S2S, -coram  Abbott,  C.  J.,  2  Phil.  Ev. 
351,  6th  ed»  But  this  case  is  omitted  in 
the  seventh  edition. 

B  Atkins  V.  Tredgold,  2  B.  &  C.  28, 
by  Abbott,  C.  J. 

»  Tullock  «.  Dunn,  Ry.  &  M.  417. 

M  Scholey  v,  Walton,  12  M.  &  W. 
514. 
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been  held  that  a  sole  executor  has  the  power,  by  a  new  promise,  to 
remove  the  bar  of  the  statute,  and  that  all  of  several,  or  one  of  two, 
executors  or  administrators  may  bind  the  estate  by  a  new  promise  with- 
out making  the  representatives  personally  liable.^ 

Sec.  191.  What  Acknowledgment  by  an  Ezecator  ia  bufflcient.  — 
It  was  formerly  held  in  England  *  that  an  acknowledgment  or  promise 
by  an  executor,  in  order  to  be  operative  to  remove  the  statute  bar,  must 
be  express,  or  at  least  of  a  more  definite  character  than  one  which  would 
be  sufficient  to  bind  the  original  debtor  if  it  had  been  made  by  him.  But 
under  the  present  theory  as  to  acknowledgments  it  would  undoubtedly 
be  held  in  England,  as  well  as  in  the  States  where  the  English  doctrine 
as  to  the  effect  of  an  acknowledgment  made  b}'  an  executor  prevails, 
that  an  acknowledgment  which  would  be  binding  on  the  original  debtor, 
would  also  be  sufficient  if  made  by  his  executor.' 

Sec.  192.  Where  Ezeoutor  is  also  Devisee  in  TruBt.  — It  has  been 
held  in  England  that,  where  an  executor  acts  in  a  double  capacity,  as 
where  he  is  both  executor  and  trustee  of  real  estate,  and  in  that  capacity 
makes  a  payment  which  amounts  to  an  acknowledgment  of  a  debt  in 
his  character  of  executor,  it  does  not  revive  a  debt  against  the  realty, 
as  in  such  a  case  no  principle  of  marshalling  exists ;  ^  and  such  would 
doubtless  be  the  rule  in  all  those  States  where  the  acknowledgment  of  an 
executor  is  regarded  as  sufficient  to  revive  a  debt,  except  where  real  es- 
tate and  personal  property  are  put  upon  the  same  footing  in  the  hands 
of  an  executor. 

Sec.  193.  Where  Statute  has  run  against  Debt  before  Testator's 
Death.  —  Where  the  statute  has  run  against  a  debt  due  the  estate,  before 
the  death  of  the  testator,  although  upon  the  very  day  of  his  death,  it 
will  be  barred,  although  the  executor  brings  an  action  within  a  reason- 
able time  after  his  death,^  unless  it  is  saved  by  the  express  provisions  of 
the  statute,  as  is  the  case  in  several  of  the  States. 

Sec.  194.  When  Statute  has  begun  to  run  during  the  Iiife  of  the 
Testator,  —  Except  in  those  States  where  the  statute  otherwise  pro- 
vides, when  the  statute  has  begun  to  run  upon  a  claim  during  the  life 
of  a  creditor  it  is  not  suspended  by  his  death,  although  no  personal 
representative  has  been  appointed ;  ^  but,  when  the  statute  has  not  begun 


1  Shreve  v.  Joyce,  86  N.  J.  L.  44. 
•^  Tullock  V.  Dunn,  Ry.  &  Moo.  416. 
^  Banning  on  Limitations,  228;  Briggs 
V.  Wilson,  5  De  G.  M.  &  G.  12. 

*  Fordham  v.  Wallis,  10  Hare,  217. 

*  Penny  t?.  Brice,  18  C.  B.  n.  s.  898. 

*  Nicks  V.  Martindale,  Harp.  (S.  C.) 
135  ;  Abbott  v.  McElroy,  18  Miss.  100; 
Davis  V.  Garr,  6  N.  Y.  124;  Burnett  v. 
Brian,  6  N.  J.  L.  377;  Hall  v.  Deatly,  7 
Bush  (Ky.),  687;  Baker  t?.  Brown,  18  111. 
91;  Byrd  v.  Byrd,  28  Miss.  144;  Tynan  v. 


Walker,  86  Gal.  684;  Brown  v.  Merrick,  16 
Ark.  612;  DeKay  v.  Darrah,  14  N.  J.  L. 
288;  Jackson  v.  Hitt,  12  Vt.  285;  Stew- 
art V,  Spedden,  5  Md.  488;  Hayman  v. 
Keally,  8  Cranch  (U.  S.  C.  C.),  325.  In 
Young  V.  Mackall,  4  Md.  362,  a  right  of 
action  accrued  on  one  of  two  bonds  in  1834, 
and  on  the  other  in  1835,  and  the  obligee 
died  in  1887,  in  which  year  his  executor 
filed  a  bill  against  the  obligor,  which  suit 
abated  by  the  death  of  the  comphiinant  in 
1841.     The  obligor  died  m  1846.     An  ad- 
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to  ran  during  his  life,  it  will  not  begin  to  run  against  his  estate  until  an 
executor  or  administrator  has  been  duly  appointed  and  qualified,  upon 
the  principle  that  the  statute  cannot  begin  to  run  until  there  is  a  person 
in  existence  capable  of  suing  or  being  sued- upon  the  claim.^ 

Thus,  where  property  was  acquired  after  the  death  of  the  intestate, 
it  has  been  held  that  the  statute  does  not  commence  to  run  against  an 
action  of  trover  therefor  until  administration  is  granted ; '  and  where  the 
statute  gives  a  remedy  to  the  executor  or  administrator  of  an  estate  of 
a  person  killed  by  the  negligence  of  another,  and  also  provides  that  the 
action  shall  be  brought  within  one  year  from  the  time  when  the  right  of 
action  accrued,  the  action  is  not  treated  as  having  accrued  until  the* 
appointment  of  an  administrator ;  *  but  the  rule  would  be  otherwise  if  the- 
statute  provided  that  an  action  therefor  should  be  brought  within  one 
year  from  the  time  of  such  intestate's  death,  because  in  that  case  the 
statute  attaches  immediately,  and  the  bar  becomes  complete  at  the  end 
of  a  full  year  from  that  time.    There  is  also  another  element  that  enters^ 
into  cases  of  this  character,  and  that  is,  that  as  the  statute  gives  the 
right  to  sue,  and  no  such  right  exists  independent  thereof,  it  only 
exists  in  the  manner  and  for  the  period  provided  by  the  statute ;  and,, 
strictly  speaking,  the  provision  as  to  the  period  within  which  action^ 
must  be  brought  is  a  condition  imposed  upon  the  right,  rather  than  a. 
limitation,  and  unless  the  statute  is  complied  with,  the  right  is  defeated, 
and  can  never  be  revived  either  by  an  acknowledgment  or  promise. 
In  a  Connecticut  case,^  before  cited,  an  action  was  brought  against  the 
defendant  to  recover  under  a  statute  of  the  State,  for  injuries  inflicted 
by  the  negligence  of  the  defendant,  upon  the  plaintifTs  intestate,  of 
which  he  subsequently  died.    The  statute  provided  a  remedy  in  such 
cases,  but  limited  the  right  of  action  to  one  year  after  the  cause  of 
action  arose.    The  injury  was  inflicted  Dec.  29',  1864,  and  death  ensued, 
a  few  days  afterwards.    The  action  was  not  commenced  until  June  14, 
1866,  considerably  more  than  one  year  after  the  plaintiffs  intestate 
died,  but  within  one  year  after  letters  of  administration  were  taken  out 


ministratoT  de  bonis  rum  on  the  obligee's  pe&died  until  the  appointment  of  an  ad- 
estate  was  appointed  in  October,  184^  and  ministrator.  Briggs  v,  Thomas,  82  Vt 
the  claim  on  the  bond  was  filed  the  samo  176  ;  Toby  v.  Allen,  8  Kan.  399  ;  Etter  v. 
montb.  It  was  held  that  as  the  Maryland  Unn,  12  Ark.  632 ;  McEenzie  «.  Hill,  51 
statute  of  limitations  (running  twelve  year»  Mo.  303  ;  Hall  v.  Deatly,  anU;  Nelson  r. 
on  bonds)had  begun  to  run  in  the  lifetime  of  Herkell,  30  Kan.  456;  Whitney  v.  State,  52 
the  obligee,  none  of  the  facts  above  stated  Miss.  732. 

8toppe<l  its  operation.    If  a  suit  is  abated'  '  Johnson  r.  Wren,  3  Stew.  (Ala,)  172  ; 

and  not  revived,  it  takes  no  time  ont  of  Clark  v.  Hardman,  2  Leigh  (Va.),  847  ; 

the  stetute.      Boatwright  v.  Boatwright,  Bucklin  v.  Ford,  5  Barb.  (N.  Y.)  398. 

L.  B.  17  Eq.  71 ;  Rhodes  v.  Smithnrst,  4  *  Andrews  v.  Hartford,  &c  R.  R.  Co., 

M.  A  W.  42.  84  Conn.  57  ;  Sherman  v.  Western,  &c 

1  Joliffe  tr.  Pitt,  2  Yem.  694  ;  Burdick  Co.,  24  Iowa,  515. 

V.  Garrick,  L.  R.  5  Ch.  283  ;  Webster  v.  «  Andrews  v.  Hartford,  Ac.  B.  B.  Co., 

Webster,  10  Yes.  93.    The  statnte  is  sus-  ante, 
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apon  his  estate.  The  defendants  insisted  that^  as  the  action  was  not 
commenced  within  one  year  after  the  intestate's  death,  the  remedy  was 
lost  The  court  held  that  the  remedy  was  not  lost,  because  the  cause 
of  action  did  not  arise  until  an  executor  or  administrator  was  appointed 
upon  the  estate.  ^'  The  cause  of  action,"  said  Butleb.  J.,  **  would  have 
been  perfect  on  the  happening  of  the  death,  and  would  have  been  barred 
at  the  end  of  one  year  from  the  happening  of  the  event,  if  an  ordi- 
nary case,  or  there  had  been  an  executor.  But  it  is  a  rule  of  law,  recog- 
nized by  the  court,^  that  a  cause  of  action  accruing  to  an  administrator 
after  the  death  of  the  intestate  is  not  complete,  and  does  not  arise  and 
exist  so  that  the  statute  can  begin  to  run  upon  it  until  an  adminis- 
trator is  appointed  who  can  bring  suit.  And  the  legislature  seem  to 
.have  had  that  rule  in  view  when  they  enacted  the  statute ;  for  they  did 
.not  say  that  the  action  should  be  barred  unless  commenced  within  one 
3'ear  from  the  death,  or  the  happening  of  the  events  for  which  it  is 
given,  but '  unless  commenced  within  one  year  after  the  cause  of  action 
shall  have  arisen.'  Inasmuch,  then,  as  under  a  well-settled  rule  no 
cause  of  action  can  arise  and  exist  in  favor  of  an  administrator  until 
he  comes  into  existence  as  such,  and  this  suit  was  brought  within  one 
year  after  the  plaintiff  received  his  appointment,  it  was  not  barred."' 
The  rule  is  well  settled,  that  where  a  cause  of  action  does  not  accrue 
until  after  the  death  of  the  creditor  or  claimant  the  statute  does  not 
begin  to  run  until  administration  is  granted ;  ^  but  if  it  accrues  before 
his  death,  the  running  of  the  statute  is  not  suspended,^  unless  express 
provision  to  that  effect  is  made  in  the  statute.  In  the  case  of  an  infant, 
or  indeed  any  person  under  a  statutory  disability  at  the  time  of  their 
death,  the  statute  does  not  begin  to  run  until  administration  is  granted.* 

^  Hobart  v.  Conn.  Turnpike  Co.,  ante,  that  an  application  to  open  or  vacate  a 

*  In  Sherman  v.  Western,  &c.  B.  R.  Co.,  surrogate's  decree,  settling  the  accounts  of 
ante,  the  same  rule  was  adopted  in  a  case  an  executor,  is  a  special  proceedingi  and 
arising  under  a  similar  statute,  where  the  when  commenced  after  Sept.  1, 1880,  its 
plaintiff's  intestate  was  thrown  from  a  prosecution  and  the  effect  thereof  is  to 
boat  and  capsized  by  reason  of  the  negli-  be  governed  by  the  code,  not  by  the  law  in 
gence  of  the  employes  of  the  defendant  force  when  the  decree  was  rendered, 
^tage  company,  whose  passenger  she  was.  The  words  "  other  sufficient  cause"  in 
and  after  struggling  ten  minutes,  more  or  the  provision  of  the  code  limiting  the  power 
less,  to  save  her  life,  was  drowned.  See  conferred  upon  the  surrogate  upon  such  an 
also  Wood  V.  Ford,  29  Miss.  67,  where  a  application  to  cases  of  *'  fraud,  newly  dis- 
similar rule  was  applied.  covered  evidence,  clerical  error,  or  other 

*  Hobart  V.  Conn.  Turnpike  Co.,  ante;  sufficient    cause,"  mean    causes  of   like 
Beauchamp  v,  Mudd,  2  Bibb  (Ky.),  587  ;  nature  with  those  specially  named. 
Abbott  V,  McElroy,  18  Miss.  100  ;  Fish-  The  causes  so  referred  to  are  analogous 
wick  V,  Sewell,  4  H.  &  J.  (Md. )  898.  to  those  specified    in  the  provisions  of 

*  Nicks  V.  Martindale,  Harp.  (S.  C. )  said  code,  limiting  the  time  within  which 
185  ;  Burnett  v,  Brysa,  6  N.  J.  L.  877 ;  certain  motions  may  be  made  to  set  aside 
Davis  V,  Garr,  8  N.  Y.  124 ;  Qoodhue  v.  judgments,  i,  «.,  for  *'  irregularity."  or 
Barnwell,  Rice  (S.  C. )  Ch.  198.  "  error  in  fact,  not  arising  upon  the  trial." 

*  Goodhue  v.  Barnwell,  ante.  Those  provisions  were  intended  to  em- 
In  re  Tilden,  98  N.  Y.  484,  it  was  held    brace  all  grounds  of  relief  not  included 
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The  circumstance  that  an  executor  is  named  in  the  will  does  not  change 
the  rule,  as  the  statute  does  not  attach  until  he  has  been  duly  qualified 
to  act  as  such  by  proof  of  the  will ;  ^  and  it  seems  that  when  an  ex- 

• 

in  the  regular  proceedings  for  review  upon  view  is  forcibly  illustrated  in  a  late  case 

appeal,  or  which  are  not   attainable  by  before  the  United  States  District  Court  for 

action  to  vacate  judgments  and  decrees.  the  Eastern  District  of  Michigan.    Boyd 

Aa,  therefore,  the  power  of  the  surrogate  v.  Clark,  reported  in  24  Albany  Law  Jour- 

"  mast  be  exercised  only  in  a  like  case,  nal,  p.   508.     In  that  case  an  action  was 

and  in  the  same  manner  as  a  court  of  brought  in  Michigan  by  an  administrator 

record  and  of  general   jurisdiction  ezer-  against  the  owners  of  a  steamboat  for  the 

cises  the  same  powers,"  the  limitations  of  death  of  plaintifiTs  intestate,  caused  by  the 

those  provisions  apply  to  such  an  appli-  explosion  of  the  boiler  of  such  steamboat, 

cation  to  a  surrogate  when  fraud  or  collu-  which  was  claimed  to  be  due  to  the  negli- 

sion  is  not  alleged.  gence  of  defendants.     The  explosion  took 

The  surrogate  has  no  jurisdiction  to  place  within  the  limits  of  the  province  of 

vacate  such  a  decree  on  the  ground  of  Ontario.     By  a  statute  of  that  province  an 

errors  of  fact  not  appearing  on  the  recoid,  action  for  damages  may  be  brought  in  the 

on  the  application  of  a  party  who  was  a  name  of  the  administrator  or  executor  of  a 

minor  at  the  time  the  decree  was  rendered,  person  whose  death  was  caused  by  the  neg- 

when  the  application  is  made  more  than  ligence  of  another  against  such  other,  if 

two  years  after  the  minor  became  of  age  ;  there  would  have  been  liability  at  common 

and  when  the  infancy  or  some  irregularity  law  if  death  had  not  occurred.    The  stat- 

is  the  ground  of  the  application,  it  must  ute  also  provides  that  "  every  such  action 

be  made  within  one  year     An  order  vacat-  shall  be  commenced  within  twelve  months 

ing  such  a  decree  is  a  final  order  ;  its  after  the  death  of  the  deceased  person." 

allowance  is  within  the  discretion  of  the  The  declaration  was  demurred  to  on  the 

court  below  in  cases  where  the  court  has  ground  that  the  action  was  not  brought 

jurisdiction  ;  if  the  court  has  no  jurisdic-  within  twelve  months  after  the  death  oc- 

tion,  it  is  reviewable  here.  curred  and  the  demurrer  was  sustained. 

When  there  have  been  several  account-  Brown,  D.  J.,  saying  :  *'  It  is  a  well- 
ings  of  executoFS,  and  it  appears  that  each  established  principle  of  law  that  where  a 
subsequent  accounting  was  based  upon  right  of  action  is  given  by  a  State  statute 
the  result  aa  found  upon  the  preceding  such  right  may  be  enforced  in  another 
one,  that  the  validity  of  each  previous  State,  and  also  that  such  right  will  be  en- 
accounting  was  unchallenged  by  any  forced  according  to  the  forms  and  modes 
objection  upon  the  one  next  succeeding,  of  procedure  in  use  in  the  latter  State.  Or, 
and  that  the  last  accounting  was  based  to  ^ut  it  hnefiy,  tlie  lex  loci  contractus  goy- 
upon  a  citation  duly  issued  and  served  erne  the  rights  of  parties,  but  the  lex  fori 
upon  the  parties  interested,  and  upon  pro-  determines  the  remedy.  This  principle 
oeedings  regularly  conducted,  it  is  binding  has  been  applied  in  a  laige  number  of  cases 
and  conclusive  upon  all  the  parties  as  to  arising  upon  contracts  ;  but  in  the  recent 
the  validity  of  the  prior  decrees.  case  of  Dennick  v.  Railroad  Co.,  108  IT.  S. 

1  Forrest  v.  Douglas,  4  Bing.  704;  Gkir-  11,  it  was  applied  to  a  statute  of  this  de- 
land  V.  Milling,  6  Ga.  310  ;  Ellison  v.  Al-  scription,  where  the  administrator  brought 
len,  8  Fla.  206  ;  Hobart  v.  Conn.  Turnpike  his  action  in  another  State.  An  almost 
Co.,  15  Conn.  146.  The  view  adopted  in  unbroken  series  of  adjudications  has  also 
the  text,  that  where  a  statute  gives  a  right,  established  the  further  proposition  that 
and  provides  a  period  within  which  it  shall  the  time  within  which  an  action  may  be 
be  enforced,  the  clause  relating  to  the  time  brought  relates  generally  to  the  remedy, 
of  its  enforcement  is  to  be  treated  rather  as  and  must  be  determined  by  the  law  of  the 
a  condition  than  a  limitation,  is  fully  sns-  forum.  Hence,  it  would  follow  that  if  this 
tained  in  Pittsburgh,  Cin.,  &  St.  Louis  statute  contained  no  limitation  of  time 
B.  B.  Co.  V.  Hine,  25  Ohio  St.  629.    This  within  which  an  action  must  be  brought. 
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ecutor  accepts  the  trust  under  the  will  the  statute  begins  to  run  from 
the  time  of  acceptance,  and  not  from  the  time  of  giving  public  notice 

and  the  time  had  been  left  to  depend  npon  deceased  person,  the  proyiso  was  a  condi- 

the  general  statutes  of  limitations  in  the  tion  qualifying  the  right  of  action,  and  not 

Province  of  Ontario,  it  is  clear  that  we  a  mere  limitation  on  the  remedy.    The 

should  have  disregarded  such  statute,  and  accident  occurred  on  the  24th  of   Sep- 

pennitte<l  the  plaintiff  to  bring  this  action  temher,   1870.     The  suit  was  begun  on 

at  any  time  before  actions  of  this  descrip-  the  23d  of  January,  1878.    In  March, 

tion  would  be  barred  by  the  statutes  of  ]872,  the  act  was  amended  by  increasing 

this  State.  the   amount   for  which   recovery  might 

**An  exception  to  this  general  rule,  be  had,  and  by  omitting  the  limitation 
however,  is  suggested  by  Mr.  Justice  contained  in  the  proviso,  and  also  by 
Story,  in  his  Conflict  of  Laws,  sec.  682,  of  repealing  the  section  as  it  stood  before, 
cases  where  the  statutes  of  limitation  or  The  court  held  that  in  creating  or  giving 
prescription  of  a  particular  country  do  not  the  right  it  was  within  the  power  of 
only  extinguish  the  right  of  action,  but  the  legislature  to  impose  upon  it  such 
the  claim  or  title  itself,  t/Mo/ocfo,  and  de-  restrictions  as  were  thought  fit ;  and  if 
clare  it  a  nullity  after  the  lapse  of  the  pre-  restrictions  were  imposed  they  must  be 
scribed  period  ;  and  the  parties  are  within  referred  to  the  newly  created  right  itself, 
the  jurisdiction  during  the  whole  of  that  if  the  restricted  language  used  would  war- 
period,  so  that  it  has  actually  and  fnlly  rant  it  ;  for  the  act  being  in  derogation  of 
operated  upon  the  case.  the  common  law,  any  restrictive  language 

" '  Suppose,  for  instance,  personal  prop-  used  in  it  must  be  construed  against  the 

erty  is  adversely  held  in  a  State  for  a  period  right  created  by  it.     And  it  was  also  sug- 

beyond  that  prescribed  by  the  laws  of  that  gested  that  it  would  have  been  different  if 

State,  and  after  that  period  has  elapsed  the  the  act  were  merely  remedial  as  to.  existing 

possessor  should  remove  into  another  State,  rights.    It  was  further  held  that  the  plain- 

which  has  a  longer  period  of  prescription,  tift's  right  roust  be  determined  as  the  act 

or  is  without  any  prescription,  could  the  originally  stood,  and  was  therefore  subject 

original  owner  assert  a  title  there  against  to  the  restrictions  contained  in  the  proviso, 

the  possessor,  whose  title,  by  the  local  law  and  the  action,  not  having  been  brought 

and  the  lapse  of  time,  had  become  final  within  the  two  years,  could  not  be  sua- 

and  conclusive  before  the  removal  ? '  tained.     The  case  differs  from  the  one 

"  The  cases  of  Shelby  v.  Guy,  11  Wheat  under  consideration  only  in  the  fact  that 

(U.  S.)  361  ;  Goodman  v.  Munks,  8  Port  the  limitation  was  contained  in  a  proviso 

(Ala. )  84  (overruled  by  Jones  v.  Jones,  18  to  the  section  directing  in  whose  name  the 

Ala.  248) ;  Brown  v.  Brown,  5  Ala.  508 ;  action  should  be  brought 

and  Fears  v.  Sykes,  35  Miss.  683,  do  in  "  In  the  case  of  Eafitwood  v.  Kennedy, 

fact  lend  support  to  this  distinction  ;  the  44  Md.  563,  it  was  held  that  where  a  statute 

general  tenor  of  these  cases  being  to  the  of  the  United  States  for  the  District  of 

effect  that  where  the  statute  of  one  State  Columbia  gave  a  claim  for  the  recovery  of 

declares  that  the  possession  of  personal  usurious  interest,  provided  suit  to  recover 

property  for  a  certain  period  vests  an  ab-  the  same  be  brought  within  one  year  after 

solute  title,  such  prescription  will  be  en-  the  payment  of  such  interest,  it  would  not 

forced  in  every  other  State  to  which  the  be  competent  for  a  party  to  recover  in 

property  may  be  removed  or  wherein  the  Maryland  after  the  lapse  of  a  year,  and 

question  may  arise.  that  the  courts  of  that  State  were  bound 

''In  the  Pittsburgh,  Cin.,  &St  L.  R.  Co.  to  respect  and  apply  the  limitations  con- 

V,  Hine,  25  Ohio  St.  629,  it  was  held  that  tained  in  the  act.    The  cases  of  Baker  v. 

under  an  act  requiring  compensation  for  Stonebraker,  36  Mo.  349,  and  Huber  v. 

causing  death  by  wrongful  act,  neglect,  or  Stiener,  2  Bing.  N.  C.  202,  are  somewhat 

default  which  gave  a  right  of  action,  pro-  analogous,  but  throw  little  additional  light 

vided  such  action  should  be  commenced  upon  the  question, 

within  two  yean  after  the  death  of  snch  **  To  this  extent  go  the  anthorities,  and 
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Uiereof.^  But  it  has  been  held  in  North  Carolina  that  as  the  ex- 
ecator's  right  to  the  personal  property  of  his  testator  commences 

at  the  death  of  the  testator,  the  statute  begins  to  run  against  him 
from  that  time.^  But  such  is  not  the  rule  generally  adopted.^  The 
appointment  of  an  administrator  in  one  State  does  not  put  the  stat- 
ute in  motion  either  for  or  against  the  estate  in  another  State ;  but, 
as  to  all  property  or  claims  existing  in  such  other  Jurisdiction,  the 
statute  remains  suspended  until  proof  of  the  will,  or  the  appointment 
of  an  administrator  there.^ 

no  further.     None  of  them  are  controlling  matters,  that  when  time  has  once  com- 

here.     None  are  precisely  upon  all-fours  meuced  to  run  it  will  never  cease.    Rhodes 

with  the  case  under  consideration.     We  v,  Smethurst,  4  M.  &  W.  42  ;  Freake  v. 

are  compelled  then  to  deal  with  it  to  a  cer-  Granefeldt,  3  My.  &  Or.  499  ;  2  Wms. 

tain  extent  as  an  original  question.     The  daund.  63  k  ;  Sturgis  v.  Darell,  4  H.  & 

legislature  of  Ontario  has  given  a  right  N.  622.     This  rule,  however,  as  we  shall 

unknown  to  the  common  law,  but  it  has  see,  is  not  absolutely  without  exception, 

seen  fit  to  qualify  this  right  by  providing  And  where  an  action  abated  by  the  death 

that  no  more  thsm  one  action  shall  lie  for  of  a  defendant  debtor,  it  was  allowed  to  be 

the  same  subject-matter,  and  that  every  continued  within  a  reasonable  time,  though 

such  action  shall  be  commenced  within  the  statutory  period  had  elapsed  in  the 

twelve  months  after  the  death  of  a  de-  interval.     Curlewis  v.  Momington,  7  £1. 

ceased  person.  k  Bl.  288.  In  England,  the  rule  as  adopted 

"To  permit  an  action  to  be  brought  in  the  North  Carolina  case  is  adopted  where 

upon  it  here  after  the  twelve  months  would  the  creditor  has  not  died  intestate,  but  has 

begivingplaintifif  a  right  which  the  statute  appointed  an  executor,  and  that  executor 

he  invokes  does  not  authorize,  and  to  that  simply  neglects  to  prove  the  will.    In  such 

extent  nullifying  the  statute.    In  the  Den-  Instances  the  case  is  held  to  be  different, 

nick  case  the  Supreme  Court  held  that  the  and  there  does  not  exist  any  saving  until 

method  of  distribution  provided  by  the  proof.     The  reason  of  this  distinction  is 

local  act,  although  a  part  of  the  remedy,  that  while  an  administrator  derives  his 

should  be  pursued  by  the  court  in  which  title  wholly  from  the  Court  of  Probate,  and 

the  action  is  brought.    It  would  seem  from  has  no  title  to  the  property  of  the  deceased 

this  that  even  so  far  as  the  remedy  is  con-  till  the  grant  of  letters  of  administration 

oemed  the  court  will  not  universally  adopt  is  made  out,  an  executor  has  a  title  imme- 

the  law  of  the  former.    The  true  rule  I  diately  by  virtue  of  the  will.     Woolley  ». 

conceive  to  be  this :  that  where  a  statute  Clarke,  5  B.  &  Aid.  744.     If,  however, 

gives  a  right  of  action  unknown  to  the  such  executor  eventually  renounces  pro- 

eommon  law,  and  either  in  a  proviso  to  bate,  inasmuch  as  such  renunciation  relates 

the  section  conferring  the  right  or  in  a  back  to  the  death  of  the  testator,  it  seems 

separate  section  limits  the  time  within  doubtful  how  far  the  testator's  estate  could 

which  an  action  shall  be  brought,  such  be  held  to  have  been  represented  at  all,  or 

lunitation  is  operative  in  any  other  juris-  time  to  have  commenced  to  run  against  it. 

diction  in  which  action  may  be  brought."  In  fact,  it  may  be  argued  that  though, 

.    ^  Sewall  V,  Valentine,  6  Pick.  (Mass.)  when  an  executor  delays  to  prove  a  testa- 

276.  tor's  will,  time  runs  against  him  from  tlie 

•  Arnold  v.  Arnold,  18  Ired.  (N.  C. )  L.  testator's  death,  yet  that  if  he  eventually 

174.    The  statute  is  a  good  defence  in  cases  fails  to  prove  at  adl,  and  an  administrator  is 

where  time  has  once  begun  to  run  in  favor  appointed,  time  does  not  run  against  the 

of  a  debtor  to  an  estate  in  the  lifetime  of  latter  until  his  apjx)intment.     But  upon 

the  intestate,  the  absence  of  a  personal  this  point  there  is  no  direct  authority, 

representative  in  such  a  case  not  being  '  Garland  v.  Milling,  aiUe ;  Forrest  v, 

sufficient  to  make  an  exception  to  the  well-  Douglas,  ante, 

known  and  almost  universal  rule  in  these  *  Lee  v,  Gause,  2  Ired.  (N.  C.)  L.  440. 
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Sec.  195.  Ezecutora  de  son  Tort.  —  An  important  exception  to  the 
rule  previously  stated  exists  where  the  defendant  has  taken  possession 
of  the  property  of  the  deceased  debtor  as  executor  de  son  tort^  and  sub- 
sequently obtains  letters  of  administration.  In  such  case  time  begins 
to  run  in  favor  of  the  estate  from  the  time  when  the  defendant  became 
such  executor  de  son  tort^  because  such  an  executor  can  be  sued  either 
at  law  or  in  equity  as  soon  as  he  assumes  to  act  as  such/  and  his  pre- 


In  Hobart  v.  Conn.  Turnpike  Co.,  ante,  they  sustained  the  claim  of  the  plaintiff 
the  testatrix  died  in  New  York  owning  that  the  statute  did  not  begin  to  run  until 
stock  in  the  defendant  company,  upon  the  granting  of  administration,  says : 
which  certain  dividends  had  been  declaim.  "Now,  independently  of  authority,  we 
The  testatrix  died  in  New  York  in  1822,  think  it  cannot  be  said  that  a  cause 
and  her  will  was  duly  proved  there.  In  of  action  exists  unless  there  be  also  a  per- 
September,  1841,  administration  cum  testa-  son  in  existence  capable  of  suing."  See 
menio  annexo  was  granted  in  Connecticut,  also  Perry  o.  Jenkins,  1  My.  &  Or.  118  ; 
and  an  action  instituted  against  the  de-  Gary  v.  Stephenson,  2  Salk.  421.  Bur- 
fendant  for  such  dividends.  The  statute  dick  v,  Garrick,  L.  R.  5  Ch.  App.  241. 
of  limitations  was  interposed  as  a  bar  to  the  ^  In  Webster  v.  Webster,  10  Yes.  98, 
claim,  but  the  couii;  held  that  the  statute  the  plea  of  the  statute  of  limitations  was 
did  not  begih  to  run  until  administration  allowed  by  an  executor  whose  testator  died 
had  been  granted  in  Connecticut,  and  that  in  1788,  but  of  whose  will  no  probate  had 
the  proving  of  the  will  and  qualification  of  been  taken  out  till  1802,  and  within  six 
the  executor  in  New  York  did  not  affect  years  of  the  filing  of  the  bill,  inasmuch  as 
the  question.  "  We  do  not  recognize  the  the  defendant,  the  executor,  had  possessed 
existence  of  administrators  or  executors  himself  of  the  testator's  personal  estate, 
appointed  or  approved  in  a  foreign  juris-  and  therefore  might  have  been  sued  as  ex- 
diction,"  said  HiNMAN,  J.  "  These  execu-  ecutor  de  son  tort  previously  to  1802. 
tot's,  therefore,  have  no  power  here,  having  In  a  later  case,  Boatwright  v.  Boat- 
never  proved  the  will  here,  nor  given  bond  wright,  L.  R.  17  Eq.  71,  the  case  of  Web- 
to  our  Probate  Court.  The  dividends  for  ster  v.  Webster  has  been  quoted  as  an  au- 
which  this  suit  was  brought,  it  will  be  ob-  thority,  and  as  applicable  to  a  case  where 
served,  accrued  to  Mrs.  Starin*s  estate  after  the  executor  de  son  tort  and  the  person  who 
her  death  and  before  her  will  had  been  subsequently  proved  the  will  of  a  deceased 
proved,  or  administration  taken  on  her  debtor  were  different  persons.  In  Boat* 
estate,  and  more  than  six  years  before  the  wright  v,  Boatwright,  a  testator  being  at 
commencement  of  this  suit.  But  adminis-  the  time  of  his  death,  in  1857,  indebted  to 
tration  was  not  granted  on  her  estate  until  B.  on  simple  contract,  gave  by  his  will  his 
1840,  much  less  than  six  years  previous  to  real  and  personal  estate  to  his  wife  for  life, 
the  commencement  of  the  suit.  And  the  and  appointed  J.  and  E.  executors.  The 
question  is,  whether  the  plaintiff's  claim  is  will  was  not  proved  for  many  years,  but 
barred  by  the  stetute  of  limitation.  And  the  widow  took  possession  of  all  the  prop- 
this  depends  upon  the  answer  to  another  erty,  and  paid  interest  on  the  debt  up  to 
question,  namely,  When  did  the  stetute  February,  1864.  In  September,  1870,  the 
begin  to  run  against  this  claim  ?  Was  it  will  was  proved,  and  then  B.  filed  his  bill 
when  the  dividends  accrued,  or  when  ad-  on  behalf  of  himself  and  other  creditors 
ministration  was  granted  on  her  estete  ?  against  the  widow  and  the  executors.  It 
And  this  precise  question  was  decided  in  was  held  that  the  claim  was  barred  by  the 
the  case  of  MuiTay  v.  East  India  Co.,  5  atetute  of  limitetions,  and  the  bill  was 
B.  &  Aid.  204,  in  which  Abbott,  C.  J.,  giv-  dismissed.  It  is  to  be  noticed,  however, 
ing  the  unanimous  opinion  of  the  Court  of  that  this  case  was  mainly  decided  on  the 
King's  Bench,  after  referring  to  the  au-  ground  that  the  cause  of  action  had  al- 
thoritiesy  and  coming  to  the  conclusion  that  ready  accrued  in  the  testator's  lifetime. 
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vious  acts  are  legalized  by  his  taking  out  letters  of  administration.^ 
But  it  seems  that  an  express  promise  to  pay  a  debt  due  from  the 
estate,  made  by  an  executor  de  son  tort^  is  not  binding  so  as  to  suspend 
or  remove  the  statute  bar,  although  he  is  subsequently  appointed  admin- 
istrator ;  '  for,  although  a  person  who  undertakes  to  discharge  and  settle 
accounts  of  the  estate  of  a  deceased  person  before  he  is  appointed  ad- 
ministrator will,  after  his  appointment  as  such,  be  responsible  for  his 
acts,  upon  the  ground  that  his  appointment  retroacts  to  the  time  of  the 
intestate's  death,^  yet  this  rule  is  not  carried  to  such  an  extent  that  the 
estate  can  be  prejudiced  by  his  acts.  Such  executors  are  liable  only  to 
the  extent  of  the  assets  which  come  into  their  hands ;  ^  and  while  he  is 
liable  as  executor,  and  may  use  proper  means  to  protect  the  assets  in 
his  hands,  yet  he  possesses  none  of  the  rights  or  powers  which  an  ex- 
ecutor derives  on  account  of  his  office.'  They  are  liable  to  account  to 
distributees  or  legatees  like  other  executors,  and  cannot  rely  on  the 

In  considering  the  question  Lnvolved  in  or's  realty  by  payments  from  time  to  time 

cases  like  Welister  v.  Webster,  ante,  it  is  of  interest  on  accoaut  thereof  by  the  ten- 

not  perhaps  foreign  to  the  subject  to  notice  ant  for  life  of  the  real  estate.     And  the 

the  conflict  of  opinion  as  to  how  far  an  question  was  raised  (though  it  was  not 

executor  da  smi  tort  may  be  sued  alone,  necessary  to  be  decided),  whether,  iuas- 

withont  the  appointment  of  a  legal  per-  much  as  the  plaintiff  had  lost  the  remedy 

sonal  representative  to  his  testator.     In  against  the  personal  estate,  and  could  not 

Sayner  v.  Eoehler,  L.  R.  14  £q.  263,  a  therefore  properly  make  the  deceased's  per- 

bill  was  thus  sustained  against  an  executrix  sonal  representative  a  party,  he  could,  in 

de  Km  tort.    In  Gary  v.  Hills,  L.  R.  15  the  absence  of  such  legal  personal  repre- 

£q.  79,  however,  LoKD  Romilly,  M.  R.,  sentative,  enforce  his  claim  on  the  real  es- 

declined  to  follow  Rayner  v,  Koehler,  and  tate.  On  this  ppint  the  Master  of  the  Rolls 

in  the  most  recent  case  of  Rowsell  v.  Mor-  remarked :  '*  1  think  it  must  be  held,  when 

ris,  Sir  6.  Jessel,  M.  R.,  has  done  the  the  point  comes  to  be  decided,  that  if 

same  (L.  R.  17  £q.  23.     And  see  Penny  the  remedy  against  the  personal  estate  is 

V.    Watts,   2    Ph.    149  ;    Beardmore    i;.  barred,  and  the  remedy  against  the  real 

Gregory,  2  H.  &  M.  491 ;  Coote  v.  Whit-  estate  has  been  kept  alive  by  reason  of 

tington,  L.  R.  16  Eq.  534.     See  also  In  payment,  that  the  court  will  find  some 

re  Lovett,  L.  R.  3  Ch.  D.  198),  and  held  means  of  making  the  real  estate  liable,  al- 

that  the  law  of  the  court  was  that  a  suit  though  the  creditor  cannot  make  the  legal 

for  administration  is  defective  when  the  personal  representative  a  party  to  the  suit" 

legal  personal  representative  was  not  before  Banning  on  Limitations,  231-233. 
it    This  may  possibly  diminish  the  au-         ^  Manger  r.  Ryan,  19  Mo.  196;  Priest 

thority  of  cases  where  a  plaintiff  has  been  ».  Watkins,  2  Hill  (N.  Y. ),  225;  Shillaber 

denied  a  fresh  right  on  the  appointment  v.  Wyman,  15  Mass,  322;  Rattoonr.  Over- 

of  a  legal  personal  representative  of  his  backer,  8  Johns.  (N.  Y.)  126  ;  Alvord  v, 

debtor,  on  the  ground  that  he  could  have  Marsh,  12  Allen  (Mass.),  603. 
proceeded  in  the  absence  of  such  legal  per-         ^  Haselden  v,   Whitesides,  2  Strobh. 

sonal  representative  to  recover  his  debt  (S.  C.)  L.  353. 
against  the  executor  de  son  tort ;  a  course         •  Alvord  v.  Marsh,  ante, 
which,  in  equity  at  all  events,  will  be  no         *  Cook  r.  Sanders,  15  Rich.  (S.  C.)  63; 

longer  open  to  him.  Hill  v.  Henderson,  21  Miss.  688;  Mitchell 

A  curious  question  is  raised  in  Boat-  v.  Lunt,  4  Mass.  654. 
Wright  V.  Boatwright,  ante.    In  that  case         *  M'lntire  v.  Carson,  2  Hawks  (N.  C), 

it  was  contended  that  the  debt  in  question  544  ;    Miegan  «.  M'Donough,  10  Watts 

bad  been  revived  as  to  the  deceased  debt-  (Penn.),  287. 
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statute  of  limitations  to  protect  them  from  such  liability.^  An  executor 
de  son  tort  of  an  executor  de  son  tort  represents  the  first  testator,  so  that, 
where  property  was  held  in  trust  by  him,  the  statute  of  limitations  does 
not  begin  to  run  in  his  favor  until  the  relationship  is  ended.^ 

Sec.  196.  Statutory  ProviBions  relative  to  Boita  in  favor  of  Dece- 
dent's Estates.  —  In  Maine,  provision  is  made  that,  in  case  of  the  death 
of  a  party  entitled  to  bring  an  action  before  or  within  thirty  days  after 
the  statute  has  run,  and  the  cause  of  action  survives,  an  action  may  be 
commenced  therefor  against  the  executor  or  administrator  within  two 
years  after  his  appointment,  and  not  afterwards ; '  and  practically  the 
same  provision  exists  in  Vermont,  Massachusetts,  and  Michigan.^  In 
Rhode  Island,^  where  a  person  entitled  to  bring  an  action  dies  before 
the  statute  has  run  or  within  sixty  days  thereafter,  and  the  cause  of 
action  survives,  an  action  may  be  brought  by  his  executor  or  adminis- 
trator within  one  year  after  the  granting  of  letters  testamentar}''  or 
administration.  In  New  York,^  where  a  person  entitled  to  bring  an 
action  dies  before  the  statute  has  run  upon  the  claim,  an  action  may  be 
commenced  by  his  representatives  any  time  within  the  statutory  period, 
or  within  one  year  after  the  death  of  such  person ;  and  practically*  the 
same  provision  exists  in  the  States  of  Mississippi,  Missouri,  Connecticut, 
South  Carolina,  Illinois,  Arkansas,  Colorado,  California,  Oregon,  Florida, 
Iowa,  Kentucky,  Nevada,  Dakota,  Idaho,  New  Mexico,  and  Minne- 
sota, except  that  in  the  latter  State  six  months  between  the  death  of  the 
party  and  granting  administration  and  six  months  thereafter  are  not  to 

1  Hansford  V.  Elliott,  9  Leigh  (Va.),  79.  The  statute  of  limitationB  does  not  be- 
>  Dawson  v,  Calloway,  18  Ga.  57S.  gin  to  run  in  favor  of  an  executor,  as 
*  Appendix,  Maine.  against  a  claim  for  damages    occasioned 
^  See  Appendix.  by  his  negligence  in  collecting  a  debt  due 
^  Appendix,  Rhode  Island.  the  estate  from  the  time  of  the  probate  of 
^  Appendix,  New  York.  the  will,  but  at  best  only  from  the  time  of 
In   Harrington  v.  Keteltas,  92  N.  Y.  the  loss.    Where,  therefore,  it  was  claimed 
40,  it  was  held,  that  an  executor,  having  that  a  debt  was  lost  by  reason  of  the  run- 
notice  that  there  is  a  debt  due  the  estate,  ning  of  the  said  statute,  and  it  appeared 
is  bound  to  active  diligence  for  its  coUec-  that  the  vdll  was  admitted  to  probate  in 
tion  ;  he  may  not  wait  for  a  request  from  1870,  that  the  defence  of  the  statute  be- 
the  distributees.     In  case  the  debt  is  lost  came  available  to  the  debtor  in  1874,  and 
through  his  negligence,  he  becomes  liable  his  pecuniary  ability  up  to  that  time  was 
as  for  a  deyastavit.     And  if  the  case  is  unquestioned,  that  the  executor  died  in 
one  of  such  doubt,  that    an    indemnity  1876,  and  that  an  action  against  his  execu- 
is  proper,  he  must  at  least  ask  for  it ;  tors  was  commenced  in  1878,  held,  that  the 
and  at  any  rate  he  takes  the  risk  of  showing  action  was  not  barred  by  the  said  statute, 
that  the  debt  was  not  lost  through  his  As  to  whether  an  executor  will  be  per- 
negligence.                            '  mitted  to  allege  his  own  wrong  so  as  to 
Where  the  question  was  as  to  whether  have  a  time  run  in  his  favor,  or  whether 
one  person  received  a  certain  sum  for  an-  each  day  before  his  accounting  will  not  be 
other,  held,  that  a  deposit  ticket  made  deemed  a  commencement  of  the  cause  of 
out  by  the  former,  showing  a  deposit  by  action,  or  he  be  chargeable  for  the  amount 
him  of  about  the  same  amount  on  the  day  he  could  have  collected  as  for  assets  in  his 
of  the  alleged  receipt  was  proper  evidence,  hands,  quaere. 
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be  indaded  in  computing  the  statutory  period.^  In  New  Jersey,*  six 
months  from  the  time  of  death  is  given  where  the  statute  has  not  ab^ady 
run,  in  all  actions  of  trespass,  Irover,  replevin,  debt  on  simple  contract,  for 
arrearages  of  rent,  on  a  parol  demise,  account,  upon  the  case,  except  for 
slander,  and  such  actions  as  concern  the  trade  or  merchandise  between 
merchants,  their  factors,  agents,  and  servants.  This  provision  embraces, 
also,  all  actions  upon  sealed  instruments,  sheriffs'  and  constables'  bonds, 
and  judgments.  In  Tennessee  and  Arizona  the  same  period,  under  the 
same  circumstances,  is  allowed  in  reference  to  all  claims.  In  Indiana,* 
eighteen  months  after  the  expiration  of  the  time  is  given  in  all  cases 
where  the  person  in  whose  favor  a  claim  existed  dies  before  the  statute 
has  run.  In  Texas,^  twelve  months  after  the  expiration  of  the  stat- 
utory period  are  given,  in  all  cases  where  the  claimant  dies  before  the 
statute  runs,  unless  an  executor  or  administrator  is  sooner  appointed ; 
but  in  the  latter  case,  twelve  months  fVom  the  date  of  such  appointment 
constitutes  the  limit.  In  Montana,^  if  the  plaintiff  in  an  action  dies, 
and  judgment  in  his  favor  is  subsequently  reversed,  his  heirs  or  repre- 
sentatives may  commence  a  new  action  within  one  year  after  such 
reversal.  In  Georgia,  a  period  not  exceeding  five  years  after  the  death 
of  a  party  is  given  within  which  an  action  may  be  brought,  if  the  stat- 
ute has  not  already  run  at  the  time  of  his  death ;  and  practically  the 
same  provision  exists  in  Vu-ginia  and  West  Virginia.  In  Wisconsin,* 
ihe  fact  that  there  is  no  person  to  sue  does  not  extend  the  time  to 
more  than  double  the  period  otherwise  prescribed  by  law.  In  North 
Carolina,^  the  time  during  which  any  contest  is  pending  relative  to  the 
probate  of  a  will  or  the  granting  of  administration  is  excluded,  unless 
an  administration  is  sooner  appointed,  and  even  in  the  latter  case  such 
time  is  excluded,  unless  by  law  a  claimant  is  required  to  sue  him  within 
a  shorter  period.  Except  in  these  States,  no  statutory  provision  exists 
relative  to  actions  in  f&vor  of  deceased  claimants,  and  tlie  common-law 
rule  prevails. 

Sec.  197.  When  Parties  In  Interest  may  set  up  the  Statute.  — 
WhUe,  as  previously  stated,-  an  executor  or  administrator  is  not  bound  to 
set  up  the  statute,  and  cannot  be  compelled  to  do  so,  and  no  person  can 
set  it  up  without  his  assent,  yet,  after  a  decree  has  been  obtained,  any  per- 
son interested,  who  takes  advantage  of  the  decree,  may  set  up  the  statute 
whether  the  executor  assents  thereto  or  not.*  Before  a  decree  is  made 
the  statute  applies,  and  the  plaintiff  will  be  barred  on  lapse  of  the  appro- 
priate length  of  time  after  administration.*    There  is  a  question  as  to 

'  Appendix,  Minnesota.  ^  Briggs  v.  Wilson,   ante  ;    Fuller  v. 

*  Appendix,  New  Jersey,  Redman,  26  Beav.  214. 

*  Appendix,  Indiana.  ^  Higgins  v.  Shaw,  2  Dr.  &  War.  856; 

*  Appendix,  Texas.  Alsop  v.  Bell,  24  Beav.  451,  464 ;  Hol- 

*  Appendix,  Montana.  lingsheod's  Case,  1   P.  Wms.   742,    744  ; 
'  Appendix,  Wisconsin.  Hay  ward  v.  Kinsey,  12  Mod.  573  ;  £ast 

*  Appendix,  North  Carolina,  v.  East,  5  Harey  848. 
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how  far  an  executor  or  adminifitrator  is  liable  as  for  a  devastavit  if 
he  allows  time  to  ran  in  favor  of  a  debtor,  and  against  the  estate  he 
represents ;  and  it  may  be  said  to  be  probable,  that  where  such  a  case 
results  from  undue  delay  on  the  part  of  the  executor  or  administrator, 
he  is  liable ;  ^  but  this  point,  and  the  question  which  may  arise  as  to 
how  far  an  executor  or  administrator  is  at  liberty  to  reyiye  debts  barred 
by  acknowledgment  or  part  payment,  and  also  what  is  the  position  as 
to  the  right  to  contribution  of  a  co-executor  who  has  acknowledged  and 
thus  revived  a  debt  against  his  co-executors  and  the  estate,  if  judgment 
is  recovered  against  him  singly,  does  not  appear  to  be  settled  by  the 
authorities.^ 

Sec.  198.  Right  of  Ezecator  to  set  off  Debt  barred.  —  An  ex- 
ecutor may  retain  out  of  a  legacy  a  debt  due  from  the  legatee  to  the 
estate,  although  the  statute  has  run  upon  it,  and  an  administrator  may 
set  off  such  a  debt  against  the  debtor's  share,  upon  the  ground  that  one 
of  the  next  of  kin  of  an  intestate  can  take  no  share  of  the  estate  until 
he  has  discharged  his  obligations  to  it  in  fhll.' 

Sec.  199.  Rule  in  XSquity  as  to  Claims  against  Decedent's  Batata. — 
The  rule  seems  to  be  the  same  in  equity  as  at  law,  that,  where  time  has 
once  begun  to  run  against  a  debt  in  the  testator's  lifetime,  it  does  not 
cease  to  run  between  the  date  of  his  death  and  the  appointment  of  an 
executor  or  administrator.^  But  in  cases  of  fraud  and  mistake,  courts 
of  equity  hold  that  the  statute  runs  from  the  discover}^  because  the 
laches  of  the  plaintiff  commence  from  that  date.^  An  executor  cannot 
protect  himself  by  the  statute  from  payment  of  a  debt  due  from  himself 
to  his  testator  by  deferring  proof  of  the  will.  In  such  cases  the  piobate 
will  be  considered  to  have  relation  to  the  testator's  death,  and  the  debt 
will  be  treated  as  assets  in  the  executor's  hands  at  that  time.*  In  an 
English  case,^  it  was  held  in  equity  that  a  notice  published  by  an 
executor  in  a  newspaper  that  he  will  pay  all  debts  justly  due  from  his  tes- 
tator, will  prevent  a  debt  from  being  barred  by  the  statute ;  but  this  doc- 
trine is  entirely  inconsistent  with  the  rule  laid  down  in  Tanner  v.  Smart,* 
and  is  not  believed  to  be  tenable.  But  in  the  same  case  it  was  held 
that  a  notice  published  by  an  executor  requesting  all  persons  having 
claims  against  the  estate  to  hand  them  in  before  they  are  submitted  to 
a  person  before  whom  persons  claiming  to  be  purchasers  are  to  be 
examined  relative  to  the  validity  of  their  claims,  will  not  remove  the 

»  Hayward  v.  Kinsey,  anie  ;  WUliams,         «  C!ourtenay  v.  WiUiams,  8  Hare,  689- 

Execntors  (8th  ed. ),  p.  1805.  In  re  Conlweirs  Estate,   L.  R.   20  Ea' 

«  In  Peaslee  i7.  Breed,  10  N.  H.  489,  it  644. 
was  held  that  a  joint  maker  of  a  note  who         *  Freake  v.   Comfeldt,   8   My.  &  Cr 

has  kept  the  debt  against  himself  revived  499. 

by  partial  payments  may,  on  the  payment         «  Brooksbank  v.  Smith,  2  Y.  &  C.  58 
of  the  note,  obtain  contribution  from  the         «  Ingle  v.  Richards,  28  Beav.  366 
other  maker,   notwithstanding   that  the         7  gcott  v.  Jones,  1  Russ.  &  My  265 
payee's  claim  against  the  latter  was  barred.  »  Tanner  i?.  Smart,  6  B  &  C  603 
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statute  bar.  But  the  testator  may  revive  a  debt  barred  by  the  statute, 
by  the  provisions  of  his  will ;  but  in  such  case  it  is  only  revived  to  the 
extent  and  in  the  manner  stated  in  the  will.  Thus,  in  an  English  case,^ 
the  testator  provided  that  one-fifth  of  his  estate  should  be  divided 
among  certain  of  his  creditors  named  in  a  schedule  to  his  will,  and  it 
was  held  that  the  direction  so  given  prevented  the  operation  of  the 
statute,  and  that,  as  a  specific  fund  was  appropriated  for  that  purpose, 
if  the  fund  proved  insufficient  to  pay  the  debts  in  full,  the  creditors 
must  take  ratably.*  In  another  case,*  it  was  held  that,  where  a  de- 
ceased person  before  his  death  had  taken  the  benefit  of  the  insolvent 
acts,  the  rights  of  creditors  scheduled  under  the  insolvency  were  not 
affected  by  the  statute,  on  the  ground  that  the  liability  arose  in  respect 
of  a  lien  created  by  those  acts,  rather  than  by  virtue  of  any  promise  to 
be  implied  from  the  scheduling  of  the  debts.^  Generally  speaking,  the 
statute  does  not  run  against  a  trust,'^  and  executors  and  administrators 
are  treated  as  express  trustees,  in  whose  favor  the  statute  does  not  run 
to  bar  the  claims  of  legatees  or  distributees  of  the  estate.*  Therefore, 
a  charge  ei^ated  by  will  upon  the  real  estate  for  the  payment  of  the 
testator's  debts  prevents  the  running  of  the  statute  upon  such  debts  as 
were  not  barred  in  his  lifetime,^  but  it  does  not  revive  a  debt  which 
was  barred  at  the  time  of  his  decease ;  *  nor  does  a  charge  upon  the  per- 
sonal estate  prevent  the  running  of  the  statute,  because,  as  the  law 
vests  the  personal  property  in  the  executor  or  administrator  for  the 
payment  of  the  decedent's  debts,  the  will  creates  no  special  trust  for 
that  purpose.*  But  if  a  charge  is  created  upon  both  the  real  and  per- 
sonal estate  for  the  payment  of  debts,  as  if  the  testator  directs  that 
his  debts  shall  be  paid  out  of  his  real  and  personal  estate,  and  also 
provides  that,  if  his  personal  estate  shall  be  insufficient  to  pa}"^  his  debts, 
then  his  executors  may  enter  into  the  receipt  of  the  rents  of  his  freehold 


1  Williamson  v.  Naylor,  8  Y.  &  C.  208. 

'  See  also  to  the  same  effect  Rose  v. 
Gould,  15  Beay.  189. 

>  Barton  v.  Tattersall,  1  Ross.  &  Mj. 
237.  See  also  Ward  v.  Painter,  5  My.  & 
Cr.  298. 

*  In  Sirdfield  v.  Price,  2  Y.  &  J.  78, 
on  a  bill  by  a  creditor  against  an  executor 
for  pajrment  of  a  demand  and  an  account 
of  the  testator's  estate,  the  court,  enter- 
taining some  doubt  as  to  the  validity  of 
the  debt,  retained  the  bill  for  one  year, 
with  liberty  to  the  plaintiff  to  bring  his 
action ;  and  the  statute  having  taken  effect 
between  the  filing  of  the  bill  and  the 
decree,  the  court  restrained  the  defendant 
from  insisting  on  the  statute. 

*  Wren  v.  Gayden,  2  Miss.  865;  Laf- 
ferty  v.  Tuiley,  8  Sneed  (Tenu.)  157;  Bailey 


V.  Shannonhouse,  1  Dev.  (N.  C)  Eq.  416; 
HoUis's  Case,  2  Vent.  845;  Woodhouse  v. 
Woodhouse,  L.  R.  8  Eq.  Gas.  514;  Wed- 
derburn  v,  Wedderbum,  2  Keen,  722  ; 
Obee  V.  Bishop.  1  De  G.  F.  &  J.  187  ; 
Brittlebank  v.  Goodwin,  L.  R.  5  £q.  Gas. 
545. 

•  Lafferty  v.  Turley,  arUe;  Picot  v. 
Bates,  89  Mo.  292;  Enight  v.  Browner, 
14  Md.  1;  Amas  v,  Campbell,  9  Fla.  187; 
Smith  V.  Smith,  7  Md.  55. 

7  Pettingill  t?.  Pettingill,  60  Me.  428. 

8  Burke  v.  Jones,  2  V.  &  B.  275;  Har- 
greaves  v.  Michell,  6  Madd.  826;  Hughes 
V,  Wynne,  1  T.  &  R.  807. 

'  Evans  v.  Teneedy,  1  Beav.  55;  Scott 
V.  Jones,  4  CI.  &  F.  382;  Freake  v.  Cran- 
feldt,  8  My.  &  C.  499. 
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untU  the  same  are  wholly  paid,  it  has  been  held  that,  even  though  the 
personal  estate  is  sufficient  to  pay  the  debts  in  full,  yet  a  trust  is  created 
by  the  will  for  the  payment  of  the  debts,  so  as  to  prevent  the  statute 
from  running  upon  them.^ 

Legacies,  unless  expressly  so  provided  therein,  are  not  barred  by  the 
statute  ; '  but  a  presumption  that  the  legacy  is  paid  arises  from  permit- 
ting the  assets  to  be  distributed  without  claiming  the  legacy,  and  is  a 
good  ground  of  defence  by  way  of  answer.'  But  this  presumption,  like 
all  other  presumptions  relating  to  pa3'ment,  is  liable  to  be  rebutted  by 
proof  that  payment  has  not  in  fact  been  made.  Couits  of  equity  are 
never  active  in  extending  relief  to  stale  demands,  except  upon  very 
special  grounds.  Although  the  statutes  generally  do  not  bind  those 
courts  by  express  terms,  so  as  to  enable  a  defendant  to  plead  them  in 
bar  to  a  suit  for  a  legacy,  yet,  for  the  sake  of  convenience,  they  have 
adopted  their  provisions  by  analogy,  in  many  instances  in  which  fraud 
makes  no  ingredient.  Upon  this  pnnciple  it  has  been  determined  that 
a  legacy  not  demanded  for  forty  years  should  be  considered  as  prima 
facie  satisfied ;  but  this  presumption  is  not  so  absolute  as  to  support  a 
demurrer  to  a  bill  for  such  a  legacy ;  for  the  point  of  satisfaction  is  an 
inference,  only  arising  from  the  length  of  time  which  has  elapsed  fh>m 
the  period  the  legacy  became  payable,  and  which  may  be  repelled  by 
clear,  strong,  and  relevant  evidence.  If,  then,  the  merits  of  the  ques- 
tion were  allowed  to  be  decided  in  a  summary  way  upon  a  demurrer, 
the  legatee  would  be  precluded  from  the  opportunity  of  producing  such 
testimony.^    In  England,  under  the  statute  of  3  &  4  Wm.  IV.,  it  is 


^  Crallan  v.  Oulton,  3  Beav.  1;  Moore 
V.  Petchell,  22  Beav.  172. 

«  Sparhawk  v.  Buell,  9  Vt.  41;  Thomp- 
son V.  M'Oaw,  6  Watts  (Penn.),  161; 
Cartwrightv.  Cartwright,  4  Hayw.  (Tenn.) 
134;  Perkins  v.  Gajtnell,  4  Harr.  (Del.) 
270 ;  Trby  v,  McCrae,  4  Desau.  (S.  C.) 
422;  Doebler  v.  Snavely,  5  Watts  (Penn.) 
225;  Souzer  v.  De  Meyer,  2  Paige  (N. 
Y.)  Ch.  574;  Norris's  Appeal,  71  Penn. 
St.  106;  Kent  f.  Dunham,  106  Mass.  586; 
Wood  V.  Ricker,  1  Pai/re  (N.  Y.)  Ch.  616; 
Smith  V.  Kensington,  42  Barb.  (N.  Y.)  75; 
Brooks  V.  Lynde,  7  Allen  (Mass.),  64; 
McCarter  v.  Camel,  1  Barb.  (N.  Y.)  Ch. 
455;  Anon.,  2  Freem.  22,  pi.  20;  Parker  v. 
Ash,  1  Yem.  257.  But  now  in  England, 
under  Stat  3  &  4  Wm.  IV.  c.  27,  legacies 
are  barred  in  twenty  years. 

•  Higgins  V,  Crawford,  2  Yes.  Jr.  572; 
Andrews  v.  Sparhawk,  18  Pick.  (Mass.) 
393;  Kingman  v.  Kingman,  121  Mass. 
249;  Skinner  v.  Skinner,  1  J.  J.  Marsh. 
(Ky.)    594;    Can*  v.  Chapman,  5  Leigh 


(Va.),  164;  Sager  v.  Warley,  Rice  (S.  C.) 
Ch.  26;  Hayes  v.  Goode,  7  Leigh  (Va.), 
452;  Pickering  v.  Stamford,  2  Yes.  Jr.  582; 
Grenfell  v.  Girdlestone,  2  Y.  &  C.  662; 
Prior  V.  Homiblow,  2  id.  200;  Jones  v, 
Turberville,  2  Yes.  Jr.  11;  Baldwin  v. 
Peach,  1  Y.  &  C.  453;  Brown  v.  Claxton, 
3  Sim.  225;  Campbell  v,  Graham,  1  Russ. 
&  My.  453. 

*  In  Jones  v.  Turberville,  2  Yes.  Jr.  11, 
A.  by  his  will  chaiged  all  his  estate  gener- 
ally with  the  payment  of  debts  and  legacies. 
The  bill  was  brought  by  the  second  hus- 
band of  a  legatee,  after  her  death,  against 
those  in  possession  of  the  estate.  It  was 
resisted  on  the  ground  of  presumptive  pay- 
ment, arising  from  the  length  of  time 
which  had  elapsed  without  any  demand, 
which  was  above  forty  years,  and  because 
the  representatives,  both  real  and  personal, 
and  all  the  persons  who  could  throw  any 
light  upon  the  question,  were  dead.  The 
plaintiff,  to  rebut  the  presumption,  proved 
that   one  legacy  of  ten  guineas  was  not 
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held  that^  T^rhen  an  executor  is  called  to  account  for  moneys  which  were 
bequeathed  to  him  upon  certain  trusts,  and  which  have  been  severed 

paid,  and  also  offered  to  read  the  evidence  varions  mesne  assignments,  came  to  Wigan, 
of  some  bond  creditors,  that  the  debts  due  who  obtained  a  farther  term  of  fourteen 
to  them  were  not  paid.  All  the  other  evi-  years  from  Duyal,  and  then  assigned  the 
dence  was  hearsay.  They  excused  the  underlease  to  the  defendant,  who  con- 
length  of  time,  by  Sieging  seyeral  infancies  tracted  with  General  Montresor,  the  plain- 
in  those  who  had  possession  of  the  estate,  tiff,  for  the  sale  of  the  leasehold  premises 
LoKD  CoMMissiONEB  Eybe  remarked^  that  and  the  furniture.  Among  other  objections 
it  was  a  presumption  of  fact  in  legal  pro-  to  the  title  referred  to  the  Master,  it  was 
ceedings  before  juries  that  claims  the  most  insisted  that  the  lease  being  charged  with 
solemnly  established  upon  the  face  of  them,  the  legacies,  demands  in  respect  of  these 
would  be  presumed  to  be  satisfied  after  a  might  be  made  upon  the  purchaser.  Re- 
certain  length  of  time.  He  doubted  as  to  leases  were  subsequently  procured.  When 
the  relevancy  of  the  evidence,  and  con-  the  cause  came  on  upon  the  exceptions  to 
corred  with  Lord  Commissioiteb  Ash-  the  Master's  report,  his  Honor  said : 
mmsT  in  thinking  that  the  court  could  "These  releases  are  unnecessary.  The 
notentertain  their  suity  which  was  brought  vendor  has  no  right  to  them.  Even  with- 
forty  years  after  the  right  had  accrued  ;  out  them;  I  should  have  held  that,  where 
but  that  since  the  original  demand  was  an  executor,  twenty  years  after  the  death 
plain,  and  there  was  no  positive  evidence  of  the  testator,  sells  a  leasehold  charged 
that  it  was  paid,  though  the  presumption  by  the  will  with  legacies,  and  no  demand 
was  that  way,  yet  there  was  such  foun-  has  during  all  that  time  been  made  upon 
dation  for  the  bill  as  to  make  it  not  a  case  it,  there  was  evidence  that  the  charges  had 
for  costs.  been  paid," 

In  the  case  of  Pickering  v,  Stamford,  In  Campbell  v,  Graham,  1  Rnss.  k  MyL 

2  Yes.  Jr.  272,  decided  by  Lobd  Alyan-  453,   affd  on  appeal,  2  CI.  &  Fin.  429, 

LET,  M.  R.,  upon  a  claim  made  by  the  legaciesofjS500  were  given  to  two  legatees, 

representative  of  one  of  the  testator's  next  who  do  not  appear  to  have  claimed  their 

of  kin,  after  a  lapse  of  thirty-five  years,  legacies  during  the  period  between  the  tes- 

to  sudi  parts  of  the  testator's  residuary  tator^s  death  in  1790  and  1818,  when  they 

estate  as  were  secured  upon  real  property,  assigned  their  legacies  to  their  nephew 

upon  the  ground  that  the  diBposition  was  ^  John  Graham  Campbell,  who  in  1821  filed 

void  by  the    statutes  of  mortmain,   his  hi?  bill  against  the  personal  representative 

Lordship  acknowledged  the  propriety  of  of  the  testator.     One  of  the  questions  in 

the  decision  of  the  Lords  Commissioners,  the  cause  was,  whether  these  legacies  were 

in  the  caae  last  stated,  and  said^  if  the  case  not  to  be  presumed  satisfied.     The  Master 

before  him  had  been  that  of  a  legacy,  he  reported  that  he  did  not  find  they  were  sat- 

would  have  been  of  opinion  that  a  bar  had  isfied,  and  objections  being  taken  to  his 

arisen  from  the  ^ngUi  of  time  which  had  report,  Sir  John  Leach,  M.  R.,  under 

elapsed,  upon  the  ground  of  presumptive  the  circumstances  of  the  case,  considered 

satisfaction.  that  the  Master  in  that  report  had  adopted 

In  the  case  of  Montresor  v.  Williams,  the  safer  course,  and  overruled  the  excep- 

HSS.  1828,  March  B,  April  16,  and  May  7,  tion.    The  circumstances  alluded  to  were, 

which  came  before  Sir  John  Leach,  V.  C,  that  the  legatees  had  left  Jamaica  pre- 

upon  exceptions  to  the  Master^s  report,  one  viously  to  the  testator's  death,  where  the 

Duval    a  lessee  under  a  lease  from  the  assets  were  to  be  administered,  and  never 

Portland  family  for  ninety-nine  years  from  returned  there,  and  that  there  were  not 

1765,  by  his  will  dated  December,  1789,  assets   forthcoming,  part   of   the   assets 

proved  8d  May,  1794,  charged  his  general  being  a  bond  due  to  the  testator  by  John 

estate  with  legacies,  subject  to  which  the  Campbell,  a  brother  of  the  legatees,  and 

lease  passed  to  his  son  as  executor  and  out  of  which  their  legacies  were  directed  to 

residuary  ■  legate^      Duval,   the   son,   in  be  paid.    From  this  judgment  an  appeal 

1806,  granted  an  nnderlease,  which,  after  was  made,  and  Load  Bbouoham,  C,  de- 
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by  the  execator  from  the  testator's  personal  estate,  and  the  interest  of 
which  has  been  for  a  time  applied  upon  the  trusts  of  the  will,  so  that 
the  fund  has  ceased  to  bear  the  character  of  a  legacy,  and  has  assumed 
that  of  a  trust  fund,  the  action  to  compel  an  account  is  treated  as  a 
suit  for  a  breach  of  trust,  and  not  as  a  suit  for  a  legacy,  and  conse- 
quently is  not  within  the  statute,^  as  it  is  held  that  that  statute  does 
not  apply  to  cases  of  express  trust.^ 


nd 

10^ 


cided  that  the  legatees  were  barred.  In  expression,  the  court  cannot  be  called  into 
the  conclusion  of  his  judgment,  after  dis-  activity  to  aid  a  demand,  be  it  for  a  legacy 
cussing  the  authorities  bearing  upon  the  or  for  a  debt,  unless  with  good  faith  and 
question,  he  observed,  "  A  party  bu^'ing  a  with  good  conscience  a  reasonable  degrei 
legacy  of  £500  for  £25,  after  seven  and  of  diligence  shall  have  been  used."  P 
twenty  years  have  elapsed,  and  then  allow-  sumptions  of  payment  of  legacies  will  no^ 
ing  four  years  more  to  pass  before  filing  be  made  from  mere  lapse  of  time,  where 
his  bill,  making  altogether  a  laches  of  more  payment  by  the  executor  would  be  out  of 
than  thirty  years,  in  my  apprehension  has  the  ordinary  course.  Lee  v.  Brown,  4  Yes. 
himself  to  blame,  if  he  finds,  when  he  comes  862  ;  Prior  v.  HornibloW,  2  Y.  &  G.  200.  , 
into  this  court,  that  his  remedy  is  gone.  ^  Elstate  of  Brown,  8  Phila.  (Penn.) 
4  Burr.  1962 ;  Oswald  v.  Jjeigh,  1  T.  R.  197;  Marsh  field  v.  Cheever,  8  Dane  Abr. 
270;  Fladong  v.  Winter,  19  Yes.  196;  503;  Sawyer©.  Smith,  6  id.  405;  Pedrick 
Wynne  v.  Waring,  cited  in  previous  case ;  v.  Saunderson,  5  id.  408;  Bass  v.  Bass,  8 
Hercy  v.  Dinwoody,  4  Bro.  C.  C.  257;  Pick.  (Mass.)  187;  Denny  ».  Eddy,  22  id- 
Smith  tJ.  Clay,  8  id.  639,  n. ;  Jones  r.  Tur-  588;  Ravenscroft  v.  Frisby,  1  Coll.  16; 
beville,  and  Pickering  v.  Stamford,  arUe.  Phillips  t;.  Munnings,  2  My.  &  Cr.  809. 
Upon  the  principle  of  some  of  these  case,  In  re  Powers,  124  N.  Y.  861,  it  was 
therefore,  and  upon  the  authority  of  others,  held  that  to  render  a  provision  in  a  will 
admitting  nevertheless  that  no  one  has  effectual  to  furnish  a  greater  security  than 
gone  so  far  as  to  say  that  mere  lapse  of  that  given  by  law  for  the  payment  of  debts 
time  can  be  pleaded  as  a  bar,  and  stating  in  due  course  of  administration,  by  charg- 
also  that  1  can  find  no  case  in  which  the  ing  them  upon  the  real  estate  of  the  testa- 
precise  period  of  seven  and  twenty  years  tor,  the  purpose  must  quite  clearly  appear ; 
has  been  held  sufficient  to  shut  the  doors  a  mere  direction  to  pay  debts  out  of  the 
of  a  court  of  equity  against  such  a  demand  property  will  not  suffice, 
as  too  stale  to  be  enforced,  —  upon  the  ^Under  the  act  of  1887,  concerning  ez- 
reasoning  and  principle  of  some  of  these  ecntors  and  administratora,  and  under  the 
cases,  and  the  actual  decision  in  others,  I  code,  the  running  of  the  statute  of  limita- 
am  disposed  to  hold  that  the  plaintiff  has  tions  against  a  debt  due  an  executor  or 
come  too  late,  and  that  the  doors  of  this  administrator  from,  or  any  cause  of  action 
court  ought  not  now  to  be  thrown  open  to  in  his  favor  against,  the  decedent,  is  sus- 
him,  inasmuch  as,  to  use  Lord  Camden's  pended   from   the  time  of  the  death  of 


«  Watson  r.  Saul,  1  Giff.  188;  King  v.  511;  Round  ».  Bell,  80  id.  121;  Davenport 
Dennison,  1  Y.  &  B.  260;  Dix  v.  Burford,  v,  Stafford,  14  id.  819;  Downes  v,  Bullock, 
19  Beav.  409;  Butler  o.  Carter,  L.  R.  25  id.  54;  Smith  v.  Acton,  26  id.  210: 
5  Eq.  Cas.  276;  Edmunds  v.  Waugh,  L.  R.  Proud  v.  Proud,  82  id.  284;  Gough  v.  Butt, 
1  Eq.  Cas.  418;  Dinsdale  v.  Dudding,  16  Sim.  828;  Francis  r.  Grover,  5  Hare, 
1  Y.  &  C.  265;  Brougham  v.  Paulett,  19  89;  Roch  v.  Oallen,  6  id.  581;  Lewis  v. 
Beav.  119;  Commissioners  v.  Wybrants,  2  Duncombe,  28  Beav.  175;  Hunter  v.  Nick- 
Jones  &  L.  182;  Jacquet  v.  Jacquet,  27  olds,  1  Mac.  k  G.  683;  Snow  v.  Booth,  2 
Beav.  882;  Playfair  v.  Cooper,  17  id.  187;  E.  &  J.  182;  Cox  v.  Dolman,  2  De  G.  M. 
Mason  v.  Broadbent,  88  id.  296;  Tyoon  v.  &  G.  582;  Burrows  v.  Gore,  6  H.  L.  Ca& 
Jackson,  80  id.  884;  Hodgson  «.  Bibby,  907;  Young  v.  Waterpark,  18  Sim.  199. 
88  id.  221;  Dickinson  v.  Teasdale,  81  id. 
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the  latter  nntO  the  first  judicial  settlement  testatrix  authorized  her  executor,  at  any 

of  the  accounts  of  the  executor  or  adminis-  time  before  final  diyision  and  settlement 

trator,    and  this  without  regard  to  the  of  her  estate,  whenever  he  should  deem 

number  of  years  embraced  in  that  period,  proper^or  any  "purpose  which  in  his  dis- 

Where,  therefore,  fourteen  years  elapsed  cretion  may  render  it  advisable  so  to  do," 

between  the  death  of  the  decedent  and  the  to  sell  any  part  or  portion  thereof.     The 

first  judicial  settlement  of  an  executor's  executor  sold  certain  of  the  residuary  real 

accounts,  held,  that  debts  due  him  from  estate.    Upon  settlement  of  his  accounts, 

the  decedent,  which  were  not  barred  by  the  certain  claims  presented  by  him  against 

statute  at  the  time  of  the  death  of  the  the  estate  were  proved  and  allowed,  and 

latter,  were  properly  allowed  the  executor,  after  applying  the  proceeds  in  his  hands 

The  will  of  M.  devised  to  her  executor  of  the  residuary  personal  estate,  there  re- 

one-third  of  her  residuary  estate  in  trust,  mained  a   balance  due  him.    Held,  that 

to  receive  the  rents  and  income,  and  apply  proceeds  of  the  sales  of  the  real  estate  were 

the  net  proceeds  to  the  use  of  a  beneficiary  properly  treated  as  assets  in  his  hands, 

named  during  life,  and  on  the  death  of  the  applicable  to  the  payment  pro  tanto  of  his 

beneficiary    gave   the    property    to    her  claims. 

children ;  each  of  the  other  two-thirds  was  In  re  McGomb,  117  N.  Y.  878,  distin- 

disposed  of  in  a  similar  manner.     The  guiahed. 
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CHAPTER  XVII. 

Trusts  and  Trustees. 


Seo.  200.    General  Rale. 

201.  Express  Trusts. 

202.  Assignees  in  Bankruptcy,  In- 

solyencjy  &c.  • 
208.    Cestui  que  Trust  in  Possession. 

204.  Guardians. 

205.  Executors  as  Trustees. 

206.  Executor  or  Administrator  of  a 

Trustee. 

207.  Power  to  sell  Property. 

208.  Effect  of  Cestui  que  Trust  when 

Trustee  is  barred.    Sale  of 
Trust  Estate. 

209.  Factors  and  Agents. 

210.  Partners. 

211.  Acknowledgment  by  one  Part- 

ner. 


Sso.  212.    How  Trustee  may  put  Statute 
in  Operation  in  his  Favor. 
218.    Exceptions  to  the  Rule  relative 
to  Express  Trusts. 

214.  Stale  Trusts   not   &rored  in 

Bk^uity. 

215.  Constructive     or     Resulting 

Trusts. 

216.  Mistake  of  Trustee  in  Posses- 

sion. 

217.  Funds  of  Societies  vested  in 

Trustees. 

218.  The  Liability  of  Trustee  for 

Breach  of  Trust  creates  Trust 
Debt. 

219.  Vendor  and  Vendee  of  Land. 

220.  Purchaser  of  Property  for  Ben- 

efit of  another. 


Sec.  200.  Oeneral  Rule.  —  It  is  well  settled  that  a  subsisting,  recog- 
nized, and  acknowledged  trust,  as  between  the  trustee  and  cestui  que 
trusty  is  not  within  the  operation  of  the  statute  of  limitations.^  But  this 


1  Bridgman    v.    Gill,   24  Beav.    302 ;  Cook  v.  Williams,  2  N.  J.  Eq.  209  ;  Pugh 

Attomey-Qeneral  v.  Fishmongers'  Co.,  5  v.  Bell,  1  J.  J.  Mar.  (Ky.)  399 ;  Oliver  v. 

My.&Cr.  16;  Wedderbumv.Wedderbum,  Piatt,  8  How.   (U.  S.)  883;  Thomas  o. 

4  id.  41 ;  Coate's  Estate,  2  Pan.  Sel.  Cas.  Floyd,  8  Litt.  (Ey.)  177  ;  Prevost  v.  Gratz, 

(Penn.)  258;   Maury  v.  Mason,  8  Port.  6  Wheat  (U.  S.)  481;  Hayne  v.  Hall,  5 

(Ala.)  211  ;  Shibla v.  Ely,  7  N.  J.  Eq.  181;  Humph.  fTenn.)  290  ;  Boone  v.  Chiles,  10 

Lyon  V,  Marclay,  1  Watts  (Penn.),  271 ;  Pet.  (U.  S.)  177  ;  Simms  v.  Smith,  11  Ga. 

Bertine  v.  Varian,  1  Edw.  (N.  Y. )  Ch.  843;  196;  Decaucher  v.  Lftvetier,8  Johns.  (N. Y.) 

Redwood  v.  Beddick,  4  Munf.  (Va.)  222  ;  Ch.  190  ;  Wilmending  v.  Russ,  33  Conn. 

Evarts  ».  Nason,  11  Vt  122 ;  Lexington  67  ;  Piatt  v,   Oliver,   2  McLean   (U.   S. 

V.  Lindsey,  2  A.  E.  Mar.  (Ey.)  448  ;  Chap-  C.  C.)  267  ;  Coster  v.  Murray,   5  Johns, 

lin  I?.  Givens,  1  Rice  (S.  C.)  Ch.   182 ;  (N.  Y.)  Ch.  622  ;  Wood  v.  Wood,  3  Ala. 

Pinson  v,   Ivey,  1   Yerg.    (Tenn.)  296 ;  766.    The  statute  cannot  be  pleaded  to  a 

Pinkertont;.  Walker,  8  Hayw.  (Tenn.)221 ;  remedy  given  by  the  legislature  to  enforce 

Kutz'a  Appeal,  40  Penn.  St  90  ;  West  v.  a  trust.  Bethune  t».  Dougherty,  30  Ga.  770. 
Sloan,  8  Jones  (N.  C.)  Eq.  102  ;  Willard         It  is  equally  true  that  fraud  as  well  as 

V.  Willard,  66  Penn.  SI.  119  ;  Bryant  v.  trust  is  not  within  the  statute.     Kane  p. 

Puckett,  8  Hayw.  (Tenn.)  262  ;  Jones  r.  Bloodgood,   7  Johns.   (N.   Y.)  Ch.  122  ; 

Person,  2    Hawks    (N.  C),   269;    State  Hunter  v.  Spotswood,  1  Wash.  (Va.)  145. 
V,  McGowen,  2  Ired.  (N.  C.)  Eq.  9  ;  Arm-         A  purchaser  for  a  valuable  considera- 

strong  V,  Campbell,  8  Yerg.  (Tenn.)  201  ;  tion,  if  affected  with  notice,  becomes  a 
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rule  must  be  understood  as  applying  only  to  those  tecbnical  and  con* 

trustee  for  the  trae  owner,  and  will  not  be  to  verify  the  nature  of  the  original  trans- 
protected  by  the  "statute.  Wamburzee  v.  actions,  it  operates  by  way  of  presumption 
Ki^nnedy,  4  Desau.  (S.  C.)  479;  Thayer  v.  in  favor  of  innocence,  and  against  imputa^ 
Cramer,  1  McCord  (S.  C),  895,  898.  tion  of  fraud."     Per  Story,  J.,  in  Prevost 

As  a  rule,  the  statute  does  not  operate  in  r.  Gratz,  6  Wheat.  (U.  S.)  497.     A  legacy 

cases  of  fraud  and  of  trusts ;  but  as  soon  as  or  trust  is  not  within  the  statute,  but  after 

the  fraud  is  discovered  it  commences  to  a  length  of  time  payment  will  be  pre- 

nm.    Wamburzee  v.  Kennedy,  4  Desau.  sumed  ;  yet  such  presumption  may  be  re- 

(S.  C.)  479;  Payne  o.  Hathaway,  8  Vt  butted  by  other  circumstances  ;  and  what 

212  ;  Sweat  9.  Arrington,  2  Hayw.  (Tenn.)  operation  such  presumption  should  have  is 

129.  The  statute  doea  not  reach  to  mat>  for  the  consideration  of  the  jury.  Durdon 
teis  of  direct  trust,  as  between  trustee  and  '  v.  Oaskill,  2  Yeates  (Penn.),  268.     In  the 

cestui  que  trust.  Coster  v.  Murray,  5  Johns,  case  of  Van  Rhyn  r.  Vincent,  1  McCord 

(N.  Y.)  Ch.   581  ;  Turner  r.   Debell,  2  (S.  C.)  Ch.  810,  the  court,  per  Nott,  J.,' 

Marsh.  (Ky.)  884  ;  nor  to  parties  standing  said :  *'  For  although  it  is  a  rule  in  the 

in  the  relation  of  principal  and  agent,  or  court  of  equity  that  lapse  of  time  will  be 

factor,  Murray  9.  Coster,  ante.    It  may  be  no  bar  between  a  trustee  and  a  cestui  que 

said  to  be  a  well-settled  rule  that  the  trust,  yet  that  doctrine  applies  only  to 

statute  cannot,  either  in  a  court  of  law  or  technical  equitable  trusts,  and  not  to  those 

equity,  protect  a  trustee  against  the  de-  constructive  trusts  of  which  a  court  of  law 

mands  of  his  cestui  que  trust,  Thomas  v.  as  well  as  a  court  of  equity  have  jurisdic- 

White,  8  Litt.  (Ky.)  177  ;  Lexington  v.  tion." 

Lindsay,  2  Marsh.  (Ky. )  445;  or  of  persons  If  a  bona  fide  purchaser  without  notice, 
claiming  under  him,  Redwood  v.  Riddick,  but  who  is  a  trustee  by  implication,  is  to- 
4  Munf.  (Va. )  222.  So  long  as  the  trust  be  affected  by  an  equity,  that  equity  must 
subsists,  80  long  it  is  impossible  that  the  be  pursued  within  a  reasonable  time.  Sha- 
eestuis  que  trust  can  be  barred.  The  cestuis  ver  «.  Radley,  4  Johns.  (N.  Y. )  Ch.  810  ;. 
que  trust  can  only  be  barred  by  barring  and  Thompson  v.  Blair,  8  Murph.  (N.C.)  588. 
excluding  the  estate  of  the  trustee.  Choi-  A  trustee  cannot  avail  himself  of  the 
mondeiey  v.  Clinton,  2  Meriv.  860.  Land  statute  without  plain,  strong,  and  unequiv- 
waa  devised  to  A.,  in  trust  to  apply  the  ocal  proof  of  his  renunciation  of  the  trust 
rents  and  profits  to  the  support  of  B.  dur-  to  divest  himself  of  it  for  the  purpose  of 
ing  liis  life  ;  and  in  an  action  by  the  cestui  benefiting  himself  by  the  act  of  limitations, 
que  trust  against  the  trustee,  to  recover  the  to  destroy  the  rights  and  interests,  of  the 
rents  and  profits,  it  was  held  that  the  gen-  cestui  que  trust,  and  a  person  who  has 
eral  statute  of  limitations  does  not  apply  taken  a  conveyance  from  the  trustee  can- 
to trusts.  Hemenway  v.  Gates,  6  Pick,  not  shelter  himself  under  a  plea  of  that 
(Mass. )  821.  statute.     Boteler  v,  AUingtpn,  8  Atk.  459. 

*'  Length  of  time  is  no  bar  to  a  trust  The  possession  of  the  cestui  que  trust  is  not 

clearly  established ;  and  in  a  case  where  adverse  to  the  title  of  the  trustee,  nor  is 

fraud  is  imputed  and  proved,  length  of  the  possession  of  the  trustee  adverse  to  his 

time  ought  not,  upon  principles  of  eternal  cestuis.     Smith  v.    King,  16  East,  288 ; 

justice,  to  be  admitted  to  repel  relief.     On  Keene  v,  Deardon,  8  id.  248  ;  Smith  v, 

the  contrary,  it  would  seem  that  the  length  Wheeler,  1  Ventr.  129. 
of  time,  during  which  the  fraud  has  been         A  cestui  que  trust  is  "tenant  at  will "  to 

successfully  concealed   and  practised,   is  the  trustee,  and  the  possession  of  the  cestui 

rather  an  aggravation  of  the  offence,  and  que  trust  is  "  the  very  possession  in  con- 

calls  more  loudly  upon  a  court  of  equity  to  sideration  of  law  of  the  trustees."    Earl  of 

grant    ample   and    decisive    relief.     But  Pomfret  v.   Lord  Windsor,  2  Ves.  481 ; 

length   of  time    necessarily  obscures  all  I^uthiellier  v.  Tracy,  8  Atk.  729 ;  Digh- 

human  evidence  ;  and  as  it  thus  removes  ton  o.  Greenvil,  2  Ventr.  829.    And  it  is 

from  the  parties  all  the  immediate  means  a  maxim  that  no  conveyance  by  cestui  que 

YOL.  IX.  — 8 
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tiouing  trusts  ^  hich  are  alone  eoguizable  in  a  court  of  equity ;  ^  and 

trust  can  work  a  forfeiture  of  the  legal  Deas,  2  Desau.  (S.  C. )  288.     The  statute 

estate  of  the  trustee;  it  has  been  held  that  is  not  allowed  to  nin  in  favor  of  a  man  who 

a  fine  or  other  alienation  by  cestui  que  trust  was  employed  to  act  as  agent,  but  pur- 

for  life  does  not  work  a  forfeiture  of  his  chased  for  himself.     He  is  considered  as  a 

life  estate.     Sanders  on  Uses,  201.  trustee,  and  his  employer  shall  be  entitled 

In  the  case  of  Letheuillier  v.  Tracy,  8  to  the  benefit  of  the  purchase.  Hutchin- 
Atk.  729,  Hardwicke,  Lord  Chancel-  son  v.  Hutchinson,  4  Desau.  (S.  C.)  '/7. 
LOR,  said  :  "  1  will  suppose,  for  argument's  In  the  case  of  Bell  v.  Levers,  3  Yeates 
sake,  that  Mrs.  Tracy  had  levied  a  fine  sur  (Penn.),  26,  Shippen,  C.  J.,  in  his  charge 
concessit  of  her  estate  for  life  ;  yet  as  it  is  to  the  jury,  said :  "  As  to  the  survey  said 
a  trust  estate,  and  there  are  liuiitations  to  to  have  been  made  by  John  Sheely  for  his 
trustees  to  preserve  contingent  remainders,  own  use  in  1772,  there  is  abundant  ground 
I  am  of  opinion  that  it  does  not  work  a  to  believe  that  it  was  not  then  made,  and 
forfeiture  of  her  estate  for  life,  because  it  that  it  was  improperly  foisted  into  the 
cannot  at  all  hurt  or  affect  the  subsequent  oflSce.  He  knew  that  he  had  made  the 
remainders,  as  there  are  trustees  under  the  survey  for  Levers,  and  at  his  expense  ;  and 
will  to  preserve  them,  aud  therefore  such  as  he  could  gain  no  title  by  his  villany  and 
a  fine  would  in  equity  operate  at  most  as  a  breach  of  trust,  so  neither  could  he  corn- 
grant  only  of  such  interest  as  she  had  a  municate  any  to  Towers,  by  his  convey- 
power  to  grant."  **  A  court  of  equity  will  ance  of  the  19th  May,  1775."  In  the  case 
never  construe  such  a  fine  to  work  a  wrong,  of  Starr  v,  Starr,  2  Ohio,  821,  the  court 
but  it  operates  only  on  the  trust  to  per-  said :  "  That  this  trust  was  not  formerly 
serve  the  contingent  remainders,  and  not  declared  or  expressed  between  the  parties, 
on  the  legal  estate  ;  for  Lord  Talbot,  in  is  no  reason  why  it  cannot  exist.  The  law 
the  case  of  Hoskins  and  Hoskins,  aud  is  not  to  be  evaded  by  contrivances  of  this 
myself,  iu  a  cause  that  came  before  me  nature.  A  trust  tacitly  created  is  more 
after  wards,  were  of  opinion  that  a  person  difficult  to  reach  than  one  that  is  ez- 
80  intrusted  levying  a  fine  creates  no  wrong,  pressed  ;  but  where  it  is  ascertained  the 
but  operates  so  as  to  grant  all  the  conusor  same  consequence  is  attached  to  it."  The 
had  a  power  to  grant."  The  rule  that  general  rule  is,  that  after  a  sale  of  land, 
'trust  and  fraud  are  not  within  the  statute  and  before  a  conveyance  of  the  legal  title, 
of  limitations  is  subject  to  this  modifica-  the  vendor  is  the  trustee  of  the  vendee, 
tion,  that  if  the  trust  is  constituted  by  the  and  the  statute  will  have  no  operation, 
act  of  the  parties,  the  possession  of  the  But  where  the  vendor  disavows  the  trust, 
the  trustee  is  the  possession  of  the  cestui  and  after  having  delivered  possession  to 
que  trust,  and  no  length  of  such  possession  the  vendee  makes  a  lease  to  a  third  person 
will  bar ;  but  if  a  trust  is  constituted  by  in  opposition  to  the  title  of  the  vendee, 
the  fraud  of  one  of  the  parties,  or  arises  and  the  lessee  enters  and  holds  possession, 
from  a  decree  of  a  court  of  equity,  or  the  the  jury  may  presume  a  disseisin  ;  and  if 
like,  the  possession  of  the  trustee  becomes  the  vendee  suffers  twenty-one  years  to 
adverse,  and  the  statute  will  run  from  the  elapse  without  prosecuting  his  claim,  it 
time  the  fraud  is  discovered.  Thompson  will  be  barred  by  the  act  of  limitations. 
V,  Blair,  8  Murph.  (N.  C.)  688  ;  Van  Ilhyn  Pipher  v.  Lodge,  4  S.  &  R.  (Penn.)  810. 
V.  Vincent,  1  McCord  (S.  C.)  Ch.  814.  But  to  prevent  length  of  time  from  bar- 

An  executor  entering  on  lands  of  the  ring  a  claim,  on  the  ground  that  the  pos- 

estate  of  his  twtator,  and  occupying  them,  session  of  the  defendant  was  fiduciary, 

is  to  be  considered  as  holding  them  in  such  possession  must  have  been  fiduciary 

trust  for  the  heirs  or  devisees,  unless  he  as  to  the  plaintiff  or  those  under  whom  he 

proves  that  he  held  adversely  with  notice  claims  ;  its  being  fiduciary  as  to  any  other 

to  the  heirs  or  devisees ;  in  which  case  the  person    is   not   sufficient.     Spot  wood    v. 

proof  lies  on  him  to  establish  the  cUim  at  Dandridge,  4  Hen.  &  M.  (Va.)  189. 

law,   on  an  issue  directed.     Bamsay  v,  i  Hay  ward  v,  Gunn,  82  111.  885  ;  Par- 
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trusts  which  arise  from  an  implication  of  law,  or  constructive  trusts, 

tridge  r.  Wells,  30  N.  J.  Eq.  176;  Prewett  A.  sent  abroad  goods  by  B.,  who  Laving 
V.  BackiDgham,  28  Miss.  92 ;  Tinnen  v.  died,  the  goods  were  disposed  of  by  an 
Mebane,  10  Tex.  246  ;  Paff  v.  Kinney,  1  agent,  and  the  proceeds  ^*ere  transmitted 
Bradf.  (N.  Y.  Surr. )  1;  Cooke  v.  McGinniss,  to  C,  who,  it  seems,  had  no  previous  con- 
M.  &  Y.  (Tenn.)  361  ;  Carter  v.  Bennett,  nection  with  A.,  and  it  was  held  that  0. 
6  Fla.  214;  Presley  t;.  Davis,  7  Rich.  (S.  C.)  was  not  trustee  for  A.,  so  as  to  relieve  A.'s 
£q.  105;  Maury  t;.  Mason,  8  Port  (Ala.)  demand  against  him  from  the  statute  of 
211 ;  Zacharias  9.  Zacharias,  28  Penn.  St.  limitations.  But  in  McDonald  v.  May,  1 
452 ;  Kutz's  Appeal,  40  Penn.  St.  90  ;  Fox  Rich.  (S.  C. )  Ch.  91,  where  a  person  pur- 
V.  Cash,  11  id.  207  ;  Heckert's  Appeal,  24  chased  land  at  a  sheriff's  sale  under  an 
id.  482  ;  Kane  v.  Bloodgood,  7  Johns,  agreement  to  hold  the  property  for  the 
(N.  Y.)  Ch.  90  ;  Thomas  v.  Brinsfield,  7  benefit  of  the  debtor,  it  was  held  that  a 
6a.  154 ;  Finney  r.  Cochran,  1  W.  &  S.  technical  trust  was  thereby  created  upon 
(Penn.)  112;  Raymond  v.  Simonson,  4  which  the  statute  did  not  run.  But  it 
Blackf.  (Ind.)  77  ;  White  v.  White,  l.Md.  seems  that  a  purchase  under  such  an  agree- 
Ch.  53 ;  Johnson  v.  Smith,  27  Mo.  591 ;  ment,  the  debtor  to  remain  in  possession 
Lexington,  &c.  R.  R.  Co.  v.  Bridges,  7  ,B>  and  refund  the  money  at  an  indefinite 
Men.  (Ky.)  566  ;  McDonald  v.  Sims,  8  time,  does  not  create  a  continuing  trust 
Ga.  388.  The  principle  that  the  statute  which  bars  the  statute.  Hughes  v.  Hughes, 
will  not  protect  trustees  applies  only  to  Cheves  (S.  C.)  S3.  In  Sayles  r.  Tibbetts, 
express  or  technical  trusts.  Famum  v.  5  R  I.  79,  an  accommodation  iudorser  fur 
Brooks,  9  Pick.  (Mass.)  212  ;  Hayman  v,  a  firm  in  failing  circumstances  received  a 
Keally,  3  Cranch  (U.  S.  C.  C),  825  ;  mortgage,  with  power  of  sale  of  certain  of 
Bank  v.  Beverley,  1  How.  (U.  S.)  136  ;  their  property,  to  secure  him  as  such  iu- 
Pugh  V.  Bell,  1  J.  J.  Mar.  (Ky. )  399;  dorser,  and  a  day  or  two  afterwards  ac- 
Harris  v.  King,  16  Ark.  122.  In  Kutz*s  cepted,  with  others,  a^  trustee,  an  assign- 
Appeal,  40  Penn.  St.  90,  it  was  held  that  ment  by  the  firm  of  all  their  property, 
where  money  is  held  in  trust,  and  there-  including  that  mortgaged  to  him,  for  the 
fore  not  recoverable  at  law  but  only  in  benefit  of  their  creditors,  and  two  years 
equity,  the  statute  will  not  run.  In  Mur-  afterwards  sold  the  mortgaged  property 
ray  V.  Coster,  5  Johns.  (N.  Y.)  Ch.  522,  nnder  his  power,  but  rendered  or  exhibited 
the  defendant  received  goods  consigned  to  to  his  co-assignees  no  account  of  the  pro- 
him  on  his  own  account  and  the  account  ceeds  of  sale,  or  of  his  application  of  the 
of  the  plaintiff,  who  paid  one- third  of  the  same.  It  was  held,  upon  a  bill  filed  for  an 
price,  and  was  to  receive  one-third  of  the  account  of  the  balance  of  such  proceeds 
proceeds  ;  and  the  defendant,  having  sold  against  his  administrator,  by  one  entitled 
the  goods,  refused  to  account  to  the  plain-  thereto,  under  an  assignment  of  such  bal- 
tiff  for  his  share,  and  set  up  the  statute  to  ance  executed  by  his  surviving  co-assignees, 
bar  the  claim.  The  court  held  that  this  that,  as  the  mortgagee  and  trustee  was 
was  not  a  dealing  between  merchant  and  a  purely  equitable  trustee  of  such  balance 
merchant,  within  the  exception  in  the  by  virtue  of  an  express  trust,  the  statute 
statute,  but  that  the  defendant  was  the  of  limitations  did  not  run  against  his  ac- 
factor  of  the  plaintiff,  and  his  liability  a  conntability,  thus  fully  sustaining  the  rule 
trust  within  the  statute.     See  also  White  stated  in  the  text. 

».  Leavitt,  20  Tex.  703.     In  Hutchinson  Whereasaleof  an  infant's  property  was 

V.  Hutchinson,  4  Desan.  (S.  C.)  Ch.  77,  made  by  a  master  under  a  decree  by  which 

where  an  agent  for  the  purchase  of  land  he  was  directed  to  sell,  and  apply  the  in- 

took  a  title  in  his  own  name  for  the  benefit  terest,  and  as  much  as  might  be  necessary 

of  the  principal,  it  was  held  that  the  stat-  of  the  principal,  of  the  proceeds,  to  the 

ute  of  limitations  did  not  run  against  the  support  of  the  infant,  it  was  held  that  he 

principaFs  claim  to  the  land.     In  Van  was  a  tnistee,  and  that  the  statute  did  not 

Rhytf  V.  Vincent,  4  McCord  (S.  C),  810,  run  against  a  suit,  by  the  infant,  for  an 
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are  not  within  the  rule,  but  are  subject  to  the  operation  of  the  statute,^ 

account,  until  be  had  denied  his  liability,  thereto,  and  might  avail  himself  of  the 

Houseal  v.  Gibbcs,  1  Bailey  (S.  C.)  Ch.  statute.     In  Baubien  r.  Baubien,  28  How. 

482.     So  where  a  person  gave  to  his  chil-  (U.  S.)  190,  the  court  says  :  '*  In  eases  of 

dren,  by  deed,  property,  real  and  personal,  an  implied  trust  to  be  raised  by  evidence, 

to  be  enjoyed  by  them  after  his  death,  equity  obeys  the  statute."     McDowell  ir. 

himself  retaining  a  life  estate,  it  was  held  Goldsmith,  6  Md.  319  ;  Lloyd  v,  Currin, 

that  he  was  a  trustee  for  the  children,  and  3    Humph.    (Tenn.)    462  ;    Murdock  r. 

could  not  set  up  the  statute  of  limitations  Hughes,   15    Miss.    219  ;    Armstrong  v. 

against  them,  in  consequence  of  his  pos-  Campbell,  8  Yerg.  (Tenn.)  201  ;  Harlow 

session.     Dawson  v.  Dawson,  Rice  (S.  C.)  v.   Dehon,    111   Mass.    195  ;    Manson  v. 

Ch.  243.  Titsworth,  18  B.  Mon.  (Ky.)  582 ;  Haynie 

In    Armstrong  v.   Campbell,    8  Terg.  v.  Hall,  5  Humph.  (Tenn. )  296  ;  Sheppards 

(Tenn.)  201,  A.  being  the  owner  of  land  war-  v,  Turpin,  8  Gratt.   (Va.)  373  ;  Cuyler  v. 

rants,  he  and  B.  entered  into  an  agreement  Brodt,  2  Cai.  Cas.  (N.  Y.)  326.     In  Laf- 

and  covenants  with  each  other,  by  which  ferty  v.  Turnley,  8  Sneed  (Tenn.),  157,  it 

B.  was  to  find  the  land,  and  was  authorized  was  held  that  where  there  is  a  concurrent 

to  sell  and  convey  the  same,  and  to  receive  remedy  at  law  the  equitable  bar  from  lapse 

to  his  own  use  one-third  of  the  purchase-  of  time  is  generally  applied  by  analogy  to 

money,  or  other  consideration  received  for  the  statute  of  limitations,  but  where,  as  in 

the  same,  and  he  convenanted  to  pay,  de-  cases  of  express  trust,  the  matter  is  alone 

liver,  and  transfer  the  other  two-thirds  to  cognizable  in  equity,  the  bar  may  be  ap- 

A.,  and  it  was  held  that  this  transaction  plied  according  to  the  merits  of  the  case, 

constituted  B.  a  trustee  in  relation  to  the  The  time  generally  fixed  for  enforcement 

interest  of  A.  by  express  contract,  and  of  trust  claims  has  been  twenty  years,  but 

that,  though  there  were  concurrent  reme-  in  some  cases  a  shorter  period  is  sufficient, 

dies   upon  the   contract  at  law  and   in  and  in  others  a  longer  one  will  not  protect 

equity,  it  was  not  within  the  statute.  the  trustee.   In  Phillips  v,  Holman,26  Tex. 

1  Edwards  v.  University,  1  D.  &  B.  276,  it  was  held  that  a  contract  wherein  P. 
(N.  C.)  Eq.  325;  Walker  v.  Walker,  16  assigned  and  transferred  to  H.  certain  stock 
S.  &  R'  (Penn.)  379  ;  Buchan  v.  James,  certificates,  in  trust  to  be  disposed  of  ac- 
Speers  (S.  C.)  Ch.  375.  "By  the  whole  cording  to  H.'s  best  judgment,  P.  to  re- 
current of  modern  authorities,"  says  HiN-  ceive  thereupon  the  original  cost  and  half 
MAN,  C.  J.,  in  Wilmerding  v,  Russ,  33  the  profits  realized,  with  no  stated  time  for 
Conn.  77,  "  implied  trusts  are  within  the  performance  and  account,  did  not  create 
statute,  and  the  statute  begins  to  run  from  that  kind  of  ''technical  and  continuing " 
the  time  the  wrong  was  committed,  by  tnist  which  cannot  be  affected  by  the  stat- 
which  the  person  becomes  chargeable  as  ute  of  limitations,  and  it  devolved  on  H. 
trustee  by  implication."  Kane  v.  Blood-  to  perform  the  obligation  and  account 
good,  arUe ;  Robinson  v.  Hook  4  Mas.  within  a  reasonable  time.  Lapse  of  time 
{U.  S.)  152.  In  Swinderdne  v.  Miscally,  does  not  operate  as  a  bar  of  express  trusts ; 
1  Bailey  (S.  C. )  Ch.  304,  this  mle  was  especially  where  the  trustee  and  those 
applied  in  a  case  where  an  administrator  claiming  under  him  have  not  asserted  an 
became  a  purchaser  at  his  own  sale  as  ad-  adverse  claim  above  two  years,  although 
ministrator,  for  a  fair  price,  and  afterwards  the  cestui  qite  trust  has  neglected  to  claim 
mortgaged  the  property  to  secure  his  pri-  the  benefit  of  the  trust  for  nearly  forty 
vate  debts.  The  court  held  that  the  mort-  years  before.  Pinson  v.  Ivey,  1  Yerg. 
gagee,  being  a  trustee  by  implication  only,  (Tenn. )  296.  In  Alabama,  it  is  held  that 
might  avail  himself  of  the  statute.  So  in  the  lapse  of  twenty  years  without  any  ac- 
Haynie  v.  Hall,  5  Humph.  (Tenn.)  290,  knowledgment  of  the  existence  of  the  trust 
where  a  father  received  a  legacy  for  his  will  constitute  a  presumptive  bar  to  a  pro- 
minor  child,  it  was  held  that  by  operation  ceeding  of  a  legatee  or  duMbutee  for  a 
of  law  he  became  a  trustee  in  respect  settlement  of  the  estate  ;  hut  that  time  ii 
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unless  there  has  been  a  fraadulent  concealment  of  the  cause  of 
action.^,  and  the  statute  is  as  complete  a  bar  in  equity  as  at  law. 
Courts  of  equity  haye  always  refused  to  assist  a  person  who  has 
slept  upon  his  rights  and  shows  no  excuse  for  his  laches  in  as- 
serting them,  and  this  is  so,  independent  of  anj'  statute  of  limita- 
tions. Laches  and  neglect  are  always  discountenanced,  and  al- 
ways have  been  from  the  very  beginning  of  equity  jurisdiction.* 
This  doctrine  has  been  repeatedly  recognized  and  acted  on.'  In 
Hume  V.  Beal,  the  court,  in  dismissing,  because  of  unexplained 
delay  in  suing,  a  bill  by  cestui 'que  trust  against  a  trustee  under 
a  deed,  observed  that  it  was  not  important  to  determine  whether 
he  was  the  trustee  of  a  mere  dry,  legal  estate,  or  whether  his  du- 
ties and  responsibilities  extended  further.  17  Wall.  848.^  When 
the  bill  shows  upon  its  face  that  the  plaintiff,  b}'  reason  of  lapse 
of  time  and  of  his  own  laches,  is  not  entitled  to  relief,  and  the 
objection  may  be  taken  by  demurrer.*  Therefore  it  may  be  said 
that  a  trust,  in  order  to  be  exempt  from  the  operation  of  the  stat- 
ute, must  be  direct  or  express,  and  of  a  nature  not  cognizable 
at  law,  but  solely  in  equity.*    If  this  limitation  was  not  imposed, 

to  be  computed  from  the  time  when  a  set-  ^  See  also  Bright  v.  Legerton,  29  Beav. 

Hement  could  first  have  been  compelled,  60,  and  2  De  Gex,  F.  &  J.  606. 

and  not  from  the  date  of  the  trust,  and  ^  Maxwell  v,  Kennedy,  8  How.  (XT.  S.) 

that  the  circumstance  that  the  statute  of  210 ;  National  Bank  v.  Carpenter,  101  U. 

limitations  runs  in  favor  of  the  sureties  of  S.  567 ;  Lansdale  v.  Smith,  106  U.  S. 

an  executor  or  administrator  does  not  bring  391. 

him  within  the  statute,  as  there  is  no  stat-  ^  Clay  v.  Clay,  7  Bush  (Ry. ),  95  ;  Hay- 

utory  limitation  to  a  trust.     Greenlees  v.  ward  v.  Gunn,  ante ;  McClane  v.  Shepherd, 

Greenlees,  62  Ala.  336.    But  where  there  21  N.  J.  Eq.  76 ;  Partridge  v.  Wall,  aiUe. 

is  a  violation  of  the  terms  of  a  trust,  aright  In  Harlow  v.  Dehon,  111  Mass.  195,  an 

of  action  accrues  at  once,  and  the  statute  instrument  under  seal,  signed  by  P.  and 

begins    to  run  thereon  from  that  time.  W.,  reciting  that  P.  has  received  from  the 

WUaon  r.  Greene,  49  Iowa,  251.  executors    of   the    estate  of  W.'s  father 

^  Spediel  v.  Henrici,  120  U.  S.  377.    In  $2,000,  and  covenanting  that  until  P.  in- 

Loriog  p.  Palmer,  118  U.  S.  321,  it  waa  vests  the  sum  as  a  special  trust  fund  he 

held  that  laches  could  not  be  set  up  to  will  pay  intei-est  thereon  to  W. ;  and  when 

defeat  an  eqnitable  action  where  the  delay  the  sum  is  so  invested,  pay  W.  the  income 

was  induced  by  the  fraud  on  the  part  of  thereof,  and,  on  the  death  of  W.,  pay  over 

the  person  setting  it  up.  the  same,  or  the  proceeds  thereof,  to  W.'s 

*  Smith  V.  Clay,  3  Bro.  Ch.  640.  administrator;  and,  in  case  of  P.'s  death 

•  Piatt  Vs  Vattier,  9  Pet.  (U.  S.)  405;  before  W.,  P.'s  executors  are  to  execute  the 
McRnight  v,  Taylor,  1  How.  (IT.  S. )  161 ;  same  trust,  —  was  construed  to  constitute, 
Bowman  t;.  Wathen,  1  How.  (U.  S.)  189;  if  a  trust  at  all,  at  most  a  constnictive 
Wagner  v.  Baird,  7  How.  (U.  S.)  234 ;  trust,  and  to  be  barred  by  the  lapse  of  six 
Badger  v.  Badger,  2  Wall.  (U.  S.)  87;  years  from  the  appointment  of  W.'sadroin- 
Hume  V,  Beale,  17  Wall.  (U.  S.)  836;  istrator.  Galvin's  Estate,  Myrick's  Prob. 
Marsh  o.  Whitmore,  21  Wall.  (U.  S. )  178;  (Cal. )  82.  In  Maine,  under  the  statute,  it 
Sullivan  v.  Portland  &  K.  R.  R.  Co.,  94  has  been  held  that  a  bill  against  heirs  for 
U.  S.  806  ;  Godden  v.  Eimmell,  99  U.  S.  a  specific  performance  of  a  contract  to  con- 
20L  vey  land  does  not  apply  to  a  trust  evi. 
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and  the  statute  was  not  permitted  to  operate  where  an  implied  trust 
exists,  the  exceptions  would  be  endless,  as,  in  fact,  every  case  of  de- 
posit or  bailment  in  a  certain  sense  creates  a  trust,  and  the  instances 
in  which  an  implied  trust  may  be  raised  are  almost  innumerable ;  and 
there  is  much  wisdom  in  the  rule  that  restricts  the  saving  operation  of 
the  statute  to  those  express  and  continuing  trusts  which  are  not  cog- 
nizable at  law,  and  where  the  plaintiff  has  no  legal  title,  the  estate 
being  vested  in  the  trustee.^    Strictly  speaking,   in  their  technical 


denced  in  writing.     Frost  v.  Frost,  63  Me.        S.  died  in  1887  without  having  paid 

399.    In  Clay  V.  Clay,  an<0,  the  court  says  :  any  portion  of  the  sum  agreed  upon.     It 

*'  In  a  case  of  express  trust,  when  there  is  was  held  that  under  the  agreement  made 

such  a  confidence  between  the  parties  that  in  1875,  the  relation  of  the  parties  there- 

no  action  of  law  will  lie,  and  a  court  of  after  was  not  that  of  debtor  and  creditor, 

eijuity  alone  has  jurisdiction,  the  statute  but  of  trustee  and  cestui  que  trust ;  and 

of  limitatioDs  will  not  constitute  a  bar."  that,  therefore,  the  claim  was  not  barred 

In  McOuire  v,  Linneus,  74  Me.  344,  it  was  by  the  statute  of  hmitations. 
held  that  where  a  town  holds  money  be>        It  did  not  appear  upon  the  face  of  the 

longing  to  an  individual,  the  statute  does  complaint  that  the  oiiginal  agreement  was 

not  begin  to  run  against  the  cestui  que  trust  not  in  writing,  and  so  prohibited  by  the 

until  it  has  announced  its  intention  to  statute  of  frauds,  because  not  to  be  per- 

hold  it  adversely.  formed  within  a  year.     It  was  held  that 

In  Hamer  v.  Sid  way,  124  N.  Y.   538,  as    no  such  defence  was  set   up  in  the 

reversing  57  Hun,  229,  it  appeared  that  S.,  answer,  it  w|is  not  available  ;  and  that  the 

the  defendant's  testator,  agreed  with  W.,  statements  of  S.,  subsequent  to  the  date  of 

his  nephew,  the  plaintiffs  assignor,  that  if  final    performance    on    the    part    of   the 

he  would  refrain  from  drinking   liquor,  promisee,  was  a  waiver  of  such  defence, 
using  tobacco,  swearmg,and  playing  carda        Mallory  w.  Gillett,  21  N.  Y.  412  ;  Belk- 

or  billiards  for  money,  until  he  should  be-  hap  v.  Bender,  76  id.  446 ;  Berry*.  Brown, 

come  twenty-one  years  of  age,  he  would  107  id-  659 ;  Beaumont  v.  Reeve,  Shirley's 

pay  him  $5,000.     W.  perfonned  his  part  L.  C.  6 ;  Porterfield  r.  Butler,  47  Miss, 

of  the  agreement ;  he  became  of  age  in  165 ;  DuvoU  v,  Wilson,  9  Barb.  487 ;  In 

1875.      Soon   thereafter  he  wrote   to   S.  re  "Wilber    v.  Jewett,    116    id-    40,  dis- 

advising  him  of  such  performance,  stating  tinguished. 

that  the  sum  specified  was  due  him,  and         i  Lockey  v.   Lockey,  Free.  Ch.   518 ; 

asking  payment.     S.  replied  admitting  the  Lawly  v,  Lawly,  9  Mod.  82  ;  Cholmondeley 

agreement  and  the  performance,  and  stat-  v.  Clinton,  1  Jac.  &  W.  171 ;  Blount  v. 

ing  that  he  had  the  money  in  bank,  set  Robeson,  8  Jones  (N.  C.)  Eq.  14  ;  Tucker 

apart,  which  he  proposed  to  hold  for  W.  v.  Tucker,   1  McCord  (S.  C.)  Ch.    176  ; 

until  the  btter  was  capable  of  taking  care  Burham  »,  James,  1  Speera  (S.  C.)  Eq.  876; 

of  it.    It  was  thereupon  agreed  between  Farnham  ».  Brooks,  9  Pick.  (Mass.)  212; 

the  parties  that  the  money  should  remain  Finney  v.  Cockran,  1 W.  &  S.  (Penn.)  118  ; 

in  the  hands  of  S.  on  interest.     In  an  ac-  Johnston  v.  Humphries,  14  S.  &  R.  (Penn. ) 

tion  upon  the  agreement,  held,  that  it  was  394  ;  Walker  v.  Walker,  16  id.  379  ;  Cul- 

founded  upon  a  good  consideration,and  was  bcrt  v,  Fleming,  6  Leg.  &  Ins.  Rep.  19  ; 

valid  and  enforceable.  Fox  r.  Lyon,  33  Penn.  St  474  ;  Clark  v. 

It  is  not  essential  in  order  to  make  Trindle,  52  id.  492 ;   Best  v,  Campbell, 

out  a  good  consideration  for  a  promise  62  id.    476 ;  Mussey  i;.    Mussey,   2  Hill 

to  show  that  the  promisor  was  benefited  (S.  C.)  Eq.  496  ;  McDowell  r.  Goldsmith, 

or  the  promisee   injured;    a  waiver    on  6  Md.  319  ;  Sayles  v.  Tibbetts,  5R.  I.  79  ; 

the  part  of  the  latter  of  a  legal  right  Marsh  v.  Ohver,  1  N.  J.  Eq.  209  ;  Martui 

is  sufficient  v.  Bank,  31  Ala.  116. 
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sense,  trasts  are  known  only  in  equity,  and  fall  within  its  peculiar  and 
exclusive  jurisdiction ;  and  this  class  of  trusts,  so  long  as  they  continue, 
as  between  trustee  and  cestui  que  trust  cannot  be  reached  b}'  the  statute 
of  limitations.^  This  doctrine  rests  upon  the  case  of  Cholmondeley  v> 
Clinton,  before  cited,  and  has  been  universally  adopted  in  the  courts  of 
this  country,  as  well  as  in  England,  ever  since.  Lord  Redesdale,  in 
an  English  case,*  very  aptly  states  the  reason  for  this  rule  as  follows  : 
''  If  a  trustee  is  in  possession,  and  does  not  execute  his  trust,  the  pos^ 
session  of  the  trustee  is  the  possession  of  the  cestui  que  trust ;  and  if 
the  only  circumstance  is  that  he  does  not  perform  his  trust,  his  pos- 

»  Story,  J.,  in  Baker  v.  Whiting,  3  cate    of  indebtedness,   which    had    been 

Sum.  (U.  S.  C.  C.)  486;  Kane  v.  Blood-  transfeiTed  to  the  firm,  as  security  for  a 

good,  anU;  Partridge  v.  Wells,  80  N.  J.  certain  court  fund  which  had  come  into 

£q.  176  ;  Greenwood  v.  Greenwood,  5  Md.  his  hands  as  treasurer.      In  the  official 

834  ;    Lowe  v.    Watkins,   40    Cal.   547  ;  book  containing  his  account  of  court  funds 

Bourne  v.   Hall,  10  R.  I.  144 ;  Baylor  v,  was    an    entry    under  date  of  Jan.    1, 

Digamette,  18  Gratt.  (Va.)152  ;  Hostetter  1868,  stating  the  balance  on  hand  to  the 

«.  Hollinger,  117  Penn.  St.  606  ;  Collard  v.  credit  of  said  fund  and  that  the  same  was 

Tnttle,  4  Vt.  491 ;    People  v.  Oran,  1 21  invested  in  said  certificate.      At  that  time 

III.  650  ;  Buckingham  v.  Ludlam,  87  N.  the  firm  was  indebted  to  W.,  and  on  the 

J.  £q.  144 ;  Clane  v.  Shepherd,  21  id.  76.  books   of    the  firm    the    certificate    was 

No  la[Kie  of  time  bars  a  direct  trust  until  charged  to  W.  on  account  of  that  debt.  In 

it  is  repudiated,  because  until  that  time  an  action  brought  in  1888  to  charge  the 

no  right  of  action  accrues  to  the  ceatiii  que  firm  with  the  amount  of  said  certificate,  on 

trust,    Robinson  v,  Robinson,  5  Laws  ( N.  the  ground  that  tire  money  went  to  its 

Y. ),  169 ;  Bigelow  v,  Catlin,  50  Vt.  410.  benefit,  in  which  M.  alone  appeared  and 

In  Rushing  v.  Rushing,  42  N.  J.  Eq.  594,  defended,  there  was  no   evidence  of  any 

it  was  held  that  the  statute  did  not  apply  personal  participation,  by  him  in  any  of  the 

where  the  cestui  is  the  wife  of  the  trustee,  transactions,  and  no  charge  of  fraud  was 

In  Comstock's  App.,  55  Conn.  214,  the  made  or  proved  against  him.     Held,  that 

court  held  that  money  received  by  the  the  cause  or  action,  if  any,  arose  in  1868, 

husband  from  his  wife's  separate  estate  and  that  the  statute  of  limitations  was  a 

was  received  by  him  as  statutory  trustee,  bar. 

and  therefore  that  the  statute  did  not  run         '  Hovenden   v.  Anuesley,  2    Sch.    & 

in  his  favor.  Lef.  607.    This  doctrine  is  in  obedience  to 

While  the  trustee,  who  has  never  re-  the  rule  that  equity  will  give  effect  to  the 

pudiated  his  trust,  is  in  possession  of  the  statute  of  limitations  in  all  cases  where 

trust  estate  the  statute  does  not  run.    Gil-  there  is  a  concuiTent  jurisdiction  at  law 

bert  V.  Sleeper,  71  Cal.  206  ;  Humphrey  v,  and  in  equity.     Roosevelt  v.   Marks,  6 

Clearfield  Co.  Nat.  Bank,  118  Penn.  St.  Johns.  (N.  Y.)  Oh.  266;  Mann  v.  Fair- 

417.    In  Price  v,  Mulford,  107  N.  Y.  303,  child,  2  Keyes  (NT.  Y.),  106  ;   Prevost  v. 

reversing  36  Hun,  247,  it  was  held,  that  Gratz,  6  Wheat.  (U.  S.)  481 ;  Railroad 

where  one  receiving  money  in  his  own  right  Co.  v.  Durant,  95  U.  S.  576 ;   Lewis  v. 

is  afterwards  by  evidence  or  construction  Hawkins,  23  Wall.  (U.  S.)  119;  McCrea  v. 

changed  into  a  trustee,  he  may  plead  the  Purmont,  5  Paige  (N.  Y.)  Ch.  620  ;  Clark 

statute  of  limitations  as  a  bar  in  an  action  v.  Ford,  8  Reyes  (N.  Y.),  170  ;  Stafford  v. 

to  recover  the  money.  Bryan,  1  Paifi^e  (X.  Y.)  Ch.  239  ;  Spoor  v. 

In  1868,  W.,of  the  firm  of  M.  &  W.,  was  Wells,  3  Barb.  (N.  Y.)  Ch.  199  ;  Lindsay 

county  treasurer.    In  July  of  that  year  he  «.  Hyatt,  4  Edw.  (N.  Y.)  Ch.  97  ;  Frost  t>. 

transferred,  in  the  name  of  his  firm,  to  his  Frost,  4  id.  738o 
socoessor  in  office  an  obligation  or  certifi- 
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session  operates  nothing  as  a  bar,  becaose  his  possession  is  according 
to  his  title." 

The  reason  why  express  trusts  are  treated  as  not  being  within  the 
statute  of  limitation,  is  because  the  possession  of  the  trustee  is  presumed 
to  be*  the  possession  of  the  cestui  que  trust} 

But  to  this  rule  there  is  this  qualification,  and  that  is,  that  when  the 
trustee  openl}'  disavows  the  trust,  and  clearly  and  unequivocally  sets  up 
a  right  and  interest  adverse  to  the  cestui  que  trusty  and  which  is  made 
known  to  the  latter,  the  statute  begins  to  run  in  his  favor.^ 

In  a  well  settled  case  before  the  United  States  Supreme  Court,^  Mr. 
Justice  Grat  says:  ^*  As  a  general  rule,  doubtless,  length  of  time  is  no 
bar  to  a  trust  clearly  established,  and  express  trusts  are  not  within  the 
statute  of  limitations,  because  tlie  possession  of  the  trustee  is  presumed 
to  be  the  possession  of  his  cestui  que  trv^t} 

'•^  But  this  rule  is  in  accordance  with  the  reason  on  which  it  is  founded, 
and,  as  has  been  clearly  pointed  out  by  Chancellor  Kent  and  Mr. 
Justice  Story,  subject  to  this  qualification :  that  time  begins  to  run 
against  a  trust  as  soon  as  it  is  openly  disavowed  by  the  trustee,  insist- 
ing upon  an  adverse  right  and  interest  which  is  clearly  and  unequivo- 
cally made  known  to  the  cestui  que  trust;  as  when,  for  instance,  such 
transactions  take  place  between  the  trustee  and  the  cestui  que  trust  as 
would  in  case  of  tenants  in  common  amount  to  an  ouster  of  one  of 
them  by  the  other."  * 

This  qualification  has  been  often  recognized  in  the  opinions  of  the 
United  States  court,  and  is  distinctly  ^rmed  by  its  latest  judgment 
upon  the  subject' 

Sec.  20  U  Bxpress  Trnsta.  —  An  express  trust  must  be  actually  ex- 
pressed in  terms  by  deed,  will,  or  some  writing,  or  in  some  manner  so 
as  to  vest  the  legal  estate  in  the  trustee.    In  an  English  case,''  Lord 

1  R.  R.  Co.  V,  Dnrant,  96  U.  S.  676  ;  »  Kane  v.  Bloodgood,  7  Johns.  Ch.  90; 
Prevost  t;.  Gratz,  6  Wheat.  481 ;  Speidel  Robinson  v.  Hook,  4  Mason,  139,  162 ; 
V.  Henrici,  120  U.  S.-  377.  Baker  v.  Whiting,  8   Sumn.   476,  486  ; 

2  Philippi  17.  Philippi,  116  U.  S.  151  ;  Oliver  v,  Piatt,  3  How.  (U.  S.)  833. 
Wilson  r. Watkins,  3  Pet.(U.  S.)  43;  Bacon  8  Bacon  v.  Rives,  106  U.  S.  99;  Philippi 
V.  Rives,  106  U.  S.  99;  Oliver  v.  Piatt,  3  v,  Philippi,  115  U.  S.  151;  Willison  v. 
How.  (U.  S.)333;  Kane  v.  Bloodgood,  7  Watkins,  3  Pet.  (U.  S.)  43;  Boone  u. 
John.  Ch.  (N.  Y.)  90;  Robinson  v.  Hook,  Chiles,  10  Pet  (U.  S.)  177;  Seymour  v. 
4  Mas.  (U.  S.)  139  ;  Boone  ».  Chiles,  10  Freer,  8  Wall.  (U.  S.)  202. 

Pet.  (U.  S, )  177  ;  Seymour  v.  Freer,  8  Wall.  ^  Dickinson  v.  Teasdale,  1  De  G.  &  J. 

(U.  S.)  202.  Sm.  52. 

8  Speidel  v.  Henrici,  120  U.  S.  877.  In  In  re  Frazer,  92  N.Y.  239,  the  testa- 

^  Prevost  V.  Gratz,  6  Wheat.  (U.  S.)  481;  tor  having  in  his  hands  a  sum  of  money 

Lewis  V.  Hawkins,  23  Wall.  (U.  S.)  119;  belonging  to  his  wife,  loaned  it  in  1869, 

R.  R.  Co.  V.  Durant)  96  U.  S.  576.  taking  notes  in  the  name  of  Ms  wife. 
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Westbubt  said  that  "  to  create  an  express  trust  two  things  must  com- 
bine, —  there  must  be  a  trustee  with  an  express  trust,  and  an  estate 
or  interest  vested  in  the  trustee."  To  create  an  express  trust  in  lands, 
under  the  statute  of  frauds,  it  must  be  created,  or  evidenced  in  writing ;  ^ 
and  if  it  is  not  created  in  writing,  it  must  be  proved  by  a  writing  under 
the  hands  of  the  party  to  be  charged.^  In  Vermont,  it  is  held  that  an 
express  trust,  except  in  lands,  ma}'  be  created  without  writing ; '  and 
generally  it  may  be  said  that  trusts  in  personal  property  maj'  be  created 
and  proved  by  purol,'^  and  so,  also,  a  mere  resulting  or  constructive 
trust  may  be  established  by  parol,^  as  the  statute  of  frauds  has  no 
application  to  it,*  even  though  it  relates  to  real  estate ;  and  where 
land  is  purchased  in  the  name  of  one  person,  and  the  consideration  is 
paid  by  another,  the  person  in  whose  name  the  deed  is  taken  holds  the 
land  in  trust  for  the  person  who  furnished  the  money,  and  the  trust 
may  be  established  by  parol ;  ^  but  not  where  the  person  taking  the 

Afterward  he  included  the  amount  in  a  »  Porter  v.  Book  of  Rutland,  19  Vt 

mortgage  executed  to  himself  by  the  bor-  410. 

rower.     The  amount,   with  interest,  was  *  Kirkpatrick  ».  Davidson.  2  Ga.  297  ; 

allowed  to  the  widow  by  the  executors.  Saunders  ».  Harris,  1  Head  (Tenn.),  185; 

It  was  claimed  by  the  contestant  that  it  Gordon  v.  Gordon,  10  Ga.  684  ;  Kimball  u. 

was  to  be  presumed  that  the  wife  did  not  Morton,  6  N.  J.  Eq.  26  ;  Hooper  r.  Holmes, 

consent;  that  the  husband  was  guilty  of  11  id.  122;  Higgenbottom  i?.  Peyton,  8 

a  conversion  of  her  money,  and  so  the  Rich.  (S.  C.)  Eq.  898  ;  Day  v.  Roth,  18 

statute  of  limitations  was  set  running  and  N.  Y.  448. 

the  claim  outlawed  prior  to  the  testator's  •  Hovey  r.  Holcomb,  11  111.  660;  Enos 

death.     Held,  untenable  ;  that  it  was  to  be  ».  Hunter,  9  id.  211  ;  Farringer  v.  Ram- 

presumed,  in  the  absence  of  evidence  to  the  say,    4  Md.  Ch.  33  ;    Slaymaker  v.   St 

contrary,  that  the  security  was  taken  by  John,  6   Watts  (Penn.),   27  ;    Kelly    v, 

the  husband,  with  the  consent  of  the  wife ;  Mills,  41   Mo.   267  ;  Farrington  v,   Barr, 

and  therefore,  to  the  extent  of  her  inter-  86  N.  H.  86  ;    Cloud  v.   Ivie,    28  Mo. 

ast,  he  held  the  mortgage  as  agent  or  trus-  578. 

tee  for  her ;  and  that  interest  was  properly  •  Peabody  r.  Tarbell,  2  Cush.  (Mass. ) 

allowed,  as  it  was  earned  by  the  invest-  226  ;  Leakey  v,  Gunter,  26  Tex.  400  ;  Dean 

ment  and  received  by  the  testator.  p.  Dean,  6  Conn.  285  ;  Caple  v.  McCallum, 

I  Hovey  r.  Holcomb,  11  111.  660 ;  El-  27  Ala.  461 ;  McGuire  v,  Ramsey,  9  Ark. 

dridge  p.  See  Yup  Co.,  17  Cal.  44.  618  ;  HaufT  r.  Howard,  8  Jones  (N.  C.) 

«  Unitarian  Society  p.  Woodbury,  14  Eq.  440 ;  Jackson  p.  Matsdorf,  11  Johns. 

Me.  281;   Brown  p. "  Brown,   1   Strobh.  (N.  Y.)  91. 

|S.  C.)   Eq.   363;    Maccabbin  v,   Crom-  '  Barron «.  Barron,  24  Vt.  875 ;  Osborne 

well,  7  G.  A  J.   (Md.)  167  ;   Hertle  p.  p.  Endicott,  «  Cal.  149;  Bayles  r.  Baxter, 

McDonald,  2  Md.  Ch.  128 ;  Rutledge  p.  22  id.  575 ;  Millard  v,  Hathaway,  27  id. 

Smith,  1  McCord  (S.  C.)  Ch.  119  ;  Wright  119;    Smiths.    Strahan,  16   Tex.  314; 

».  King,  Harr.  (Mich.)  Ch.  12 ;  Riggs  p.  NeUl  v.  Keith,  6  id.  23;  Ung  v.  Steiger, 

Swan,  6  Jones  (N.  C.)  F.q.  118  ;  Steere  p.  8  id.  460  ;  Strimpfler  p.  Reberts,  18  Penn. 

Steere,  5  Johns.  (N.  Y.)  Ch.  1;  James  St.  288  ;  Lynch  p.  Cox,  28  id.  265  ;  Lyford 

».  FulcTod,  5  Tex.  612;  Peaslee  v.  Bar-  p.   Thurston,    16   N.   H.  399;    Bruce  p. 

ney,  ID.  Chip.  (Vt.)381 ;  Lanep.Ewing,  Roney,  18  111.67;  Smith  p.  Sackett.  10 

81  Miss.  78.  id.   634 ;   Page  r.  Page,   8  N.  H.  187 ; 
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conve3'aiice  also  furnishes  the  money  to  pa}-  for  the  same,^  nor  where  a 
person  conveys  land  to  another  absolutely,  under  an  agreement  that  he 
shall  reconvey  upon  request.*  «' A  trust,"  says  the  court  in  a  Massa- 
chusetts case," ''  must  result,  if  at  all,  at  the  instant  the  deed  passes," 
and  this  is  the  general  rule.*  Whei*e  it  is  attempted  to  avoid  the  bar 
of  the  statute  on  the  ground  that  the  possession  of  the  defendant  is 
fiduciary,  it  must  be  shown  that  it  is  fiduciary  in  respect  to  the  plaintiflT, 
or  those  under  whom  he  claims ;  it  is  not  suflicient  that  it  is  fiduciary 
as  to  a  third  person.* 

Sec.  202.  Asaigndda  in  Bankruptcy,  Insolvdncy,  Ao.  —  It  is  held 
that  an  assignee  in  bankruptcy,  after  the  property  of  the  bankrupt  is 
vested  in  him,  becomes  a  trustee  for  the  creditors,  and  from  that  time 
the  statute  ceases  to  run  against  them.*  In  the  case  last  cited,  upon 
appeal,'  the  Lord  Chancellor  said:  "The  eflect  of  the  commission  is 
clearly  to  vest  the  property  in  the  assignees  for  the  benefit  of  the  cred- 


Johnson  v,  Dougherty,  18  N.  J.  Eq.  i06; 
Williams  v.  Hollingsworth,  1  Strobh. 
(S.  C.)  Eq.  103;  Thomas  v.  Walker,  6 
Humph.  (Tenn.)  98;  Taliafero  t?.  Talia- 
fero,  6  Ala.  404;  Dorsey  v.  Clarke,  4  H.  & 
J.  (Md.)  551;  Claussen  v.  La  Franz,  2 
Iowa,  437;  Murdock  v.  Hughes,  15  Miss. 
219;  Paul  v.  Choteau,  14  Mo.  580;  Hollis 
V.  Hayes,  1  Md.  Ch.  479;  Bank©.  Carring- 
ton,  7  Leigh  (Va.),  666;  Creed  v,  Lan- 
caster Bank,  1  Ohio  St.  1;  Ragan  v. 
Walker,  1  Wis.  627;  Pinney  v.  Fellows, 
16  Vt.  512. 

*  Dorsey  «.  Clarke,  4  H.  &  J.  (Md.) 
651 ;  Fawke  v.  Slaughter,  3  A.  K.  Mar.  (Ky.) 
66.  In  Sample  v.  Conlson,  9  W.  &  S. 
(Penn.)  62,  it  is  held  that  a  trust  in 
lands  cannot  be  established  by  the  proof 
of  parol  declarations  made  by  the  pur- 
chasers of  land,  at  or  after  the  sale;  there 
being  no  allegation  of  the  ^yment  of 
money  by  the  cestui  que  trust,  or  fraud, 
whereby  a  resulting  trust  would  be  estab- 
lished. The  rule  is  that  a  trust  can  only 
arise  in  favor  of  a  party  who  pays  the 
whole  or  some  part  of  the  purchase-money 
at  the  time  the  purchase  is  made,  and, 
after  the  title  has  once  passed,  without 
fraud,  a  trust  cannot  be  raised  by  implica- 
tion, so  as  to  divert  the  legal  title  by  the 
subsequent  application  of  the  funds  of  a 
third  person  to  pay  the  whole  or  a  part 
of  the  purchase-money.  Gee  v.  Gee,  32 
Miss.  190;  Francestown  v.  Deering,  41 
N.  H.   438;  Pinnock  v,   Clough,  16  Vt 


600;  Alexander  v,  Tams,  13  111.  221;  Cut- 
ter V,  Tuttle,  19  N.  J.  Eq.  649;  Bamet  v. 
Dougherty,  32  Penn.  St.  371;  Baniard 
V.  Jewett,  97  Mass.  87;  Steere  v.  Steere, 
5  Johns.  (N.  Y.)  Ch.  1;  Barnard  «. 
Bougard,  Harr.  (Mich.)  12;  Forsyth  v. 
Clark,  3  Wend.  (N.  Y.)  637;  Mahomer 
V,  Harrison,  21  Miss.  53;  Rogers  v.  Mur- 
ray, 3  Paige  (N.  Y.)  Ch.  390;  Perry  v. 
McHenry,  13  111.  227;  Botsford  «.  Burr, 
2  Johns.  (N.  Y.)  Ch.  205;  Foster  v.  Trus- 
tees,  3  Ala.  302.  If  several  persons  fur- 
nish each  a  part  of  the  purchase-money,  a 
trust  arises  in  favor  of  each  in  proportion 
to  the  amount  of  the  consideration  fur- 
nished by  him.  Tibbetts  v.  Pilton,  37 
N.  H.  134  ;  Baumgartner  v.  Guessfield, 
38  Mo.  36;  Pinney  i?.  Fellows,  16  Vt.  625; 
Chadwick  v.  Felt,  35  Penn.  St.  305;  Buck 
V.  Swazey,  35  Me.  41 ;  Shoemaker  v.  Smith, 
11  Humph.  (Tenn.)  81.  But  it  is  held 
that  the  part  pajrment  must  be  a  definite 
part  of  the  purchase-money,  as  one-half, 
one-third,  or  the  like.  Sayre  v.  Townsend, 
15  Wend.  (N.  Y.)  647. 

2  Dean  v.  Dean,  6  Conn.  284;  Titcomb 
V.  Morrill,  10  Allen  (Mass.),  16. 

«  Gould  V.  Lynde,  114  Mass.  366. 

*  Midmer  v.  Midmer,  26  N.  J.  Eq.  299; 
Sale  V.  McLean,  29  Ark.  612;  Payne  v. 
Patterson,  77  Penn.  St.  124.  " 

^  Spotswood  V.  Dandridge,  4  H.  &  M« 
(Va.)  139. 

>  Ex  parte  Ross,  2  Glyn  &  Jam.  46. 

7  ExparU  Ross,  2  Glyn  &  Jam.  330. 


§  202.]                             TRUSTS  AND  TRUSTEES.  615 

itors,  and  therefore  they  are  in  fact  trustees ;  and  it  is  an  admitted  nile 
that  unless  debts  are  already  barred  bj^  the  statute  of  limitations  when 
the  trust  is  created,  it  is  not  afterwards  affected  by  lapse  of  time."  ^ 
The  same  rule  also  applies  to  insolvent  debtors  who  avail  themselves  of 
insolvency  statutes,  or  who  are  forced  into  insolvency  by  their  cred- 
itors, and  the  statute  is  suspended  from  the  time  when  notice  of  the 
proceedings  is  given  in  the  manner  provided  by  law.'    So,  too,  this 

^  Inre  Eldridge,  12  Nat.  B.  R.  No.  12,  braces  legal  actions,  yet,  in  all  cases  of  con> 

1875.  current  jurisdiction,  where  a  party  has  a 

^  Minot  V,  Thacher,   7   Met.   (Mass.)  legal  and  equitable  remedy  in  regard  to  the 

348.    In  the  Matter  of  Leiman,  32  Md.  225,  same  subject-matter,  courts  of  equity  obey 

3  Am.  Rep.  132,  this  question  came  before  the  law,  and  give  to  the  statute  the  same 

the  Supreme  Court  of  Maryland,  and  the  effect  and  operation  in  the  one  court  as 

authorities    were    carefully   reviewed    by  in  the  other.     Dugan  v,  Gittings,  3  Gill 

RoBLNSON,  J.,  who  said:  " The  main  ques-  (Md.)  138;  Hertle  v.  Schwantze,  3  Md. 

tion  in  these  appeals  is,  whether  the  stat-  383;  Kane  v.  Bloodgood,  7  Johns.  (N.  Y.) 

ute  of  limitations  continues  to  run  against  Ch.  90.     The  question,  therefore,  as  to 

the  creditors  of  an  insolvent  debtor,  after  whether  the  statute  operates  as  a  bar  in 

his  application,  and  before  an  audit  and  these  appeals,  must  depend  upon  the  ua- 

order  of  the  court  distributing  the  insol-  ture  and  character  of  the  trust  created  by 

▼ent  estate.     Important  as  this  question  is,  the  operation  of  the  insolvent  laws  of  this 

it  comes  now  before  this  court  for  the  first  State,  for  it  is  clear,  by  all  the  authorities, 

time  for  decision.     In  the  absence,  how-  that  if  it  be  an  express  trust,  the  plea  of 

ever,  of  direct  authority  to  guide  us,  we  the  statute  cannot  avail  as  against  the 

think  there  can  be  but  little  difficulty  in  cestui  que  trust. 

its  determination  upon  principle.  "  Now,  by  the  insolvent  laws  of  this 

*'  It  is  unnecessary  to  cite  authorities  to  State,  the  debtor,  in  consideration  of  his 
support  the  long-established  doctrine  that,  discharge  from  the  payment  of  his  debts, 
as  between  the  cestui  que  trust  and  the  is  required  to  convey  and  deliver  to  a  trus- 
trustee,  in  the  case  of  an  express  subsisting  tee,  appointed  by  the  court,  all  of  his 
trust,  length  of  time  constitutes  no  bar  to  property  of  every  kind  and  description,  in 
relief.  Such  is  the  privity  existing  be-  trustforthebenefitof  creditors,  being  such 
tween  them,  the  possession  of  the  one  is  at  .the  time  of  application  in  insolvency, 
the  possession  of  the  other,  and  if  the  and,  for  the  faithful  performance  of  hii 
trustee  fails  to  perform  the  trust,  his  pos-  trust,  the  trustee  is  obliged  to  give  his 
session  is  not  adverse,  but  according  to  his  bond,  with  approved  security.  The  prop- 
title.  Lewin  on  Trusts  and  Trustees,  612;  erty,  thus  being  vested  in  the  trustee,  is  no 
Hovenden  v.  Lord  Annesley,  2  Sch.  &  longer  within  the  reach  of  process  by  the 
Led  633.  creditors,  and  the  insolvent,  being  dis- 
**  In  regard,  however,  to  impUed  or  charged  from  the  payment  of  his  debts,  is 
constructive  trusts,  arising  by  operation  of  no  longer  liable  to  suit,  and  the  trustee 
law,  the  rule  is  different,  because  it  rarely  being  answerable  only  for  a  breach  of  trust, 
happens  that  sQch  trusts  are  admitted  or  no  proceedings  can  be  instituted  against 
recc^ized  by  the  parties;  and,  moreover,  him  until  the  ratification  of  the  audit,  be- 
the  facts  out  of  which  they  spring,  neces-  cause,  until  then,  and  notice  thereof,  he  is 
sarily,  from  their  very  nature,  presuppose  not  guilty  of  a  breach  of  trust.  Williams 
an  adverse  claim  of  right  on  the  part  of  v.  Williams,  3  Md.  163;  Buckey  v.  Culler, 
the  trustee.  Hill  on  Trusts,  264.  The  18  id.  418.  It  is  clear,  therefore,  that  the 
remedy,  therefore,  of  the  cestui  que  trust  in  rights  of  creditors  must  be  worked  out 
such  cases  is  put  upon  the  same  footing  of  through  the  medium  of  a  trust,  the  prop- 
other  equitable  rights,  and  although  the  erty  affected  by  which,  the  code  provides, 
statute  of  limitations,  in  terms  only  em-  shall  be  distributed  according  to  the  prin- 


J 


516                                 STATUTES  OF  LIMITATION.                [CHAP.  XVIL 

rule  applies  when  an  insolvent  debtor  makes  an  assignment  under  the 
statute  for  the  benefit  of  his  creditors,  and  it  is  held  in  such  cases  that 

ciples  of  equity,  and  the  trustee  thereof  would  be  of  no  ayail,  as  the  property  is  all 
subject  to  the  same  control  of  the  court  as  transferred  to  the  assignee,  and  the  body 
trustees  appointed  by  a  decree  in  equity.  of  the  debtor  is  to  be  discharged  from 
''Here,  then,  is  an  express  subsisting  arrest  on  execution.  The  debts  presented 
trust,  created  by  statutory  enactment,  the  for  allowance  against  the  insolvent  are  to 
uses,  terms,  and  conditions  of  which  are  be  considered  with  reference  to  their  valid- 
declared,  the  property  affected  by  the  tnist  ity  at  the  date  of  the  publication  by  the 
ascertained  and  defined,  and  the  cestuisqite  messenger,  and  unless  barred  at  that  time 
trust,  namely,  the  creditors  of  the  insol-  they  must  be  allowed.'  Any  other  rule 
vent  at  the  time  of  his  application,  desig-  would  be  obviously  unjust.  Take  the  case 
nated  with  as  much  certainty  and  preci-  of  a  creditor,  whose  debt  will  not  be  barred 
sion  as  if  they  were  severally  named  in  the  for  at  least  a  year;  he  knows  that,  undei 
deed  of  trust.  The  acts  of  the  trustee  in  the  statute,  he  has  until  within  the  last 
converting  the  property  into  a  fund  for  day  of  the  year  within  which  to  bring 
distribution,  and  in  preparing  the  subject-  suit;  but,  before  that  time,  the  debtor  be- 
matter  of  the  trust  for  the  action  of  the  comes  insolvent,  and  his  right  of  action  is 
couit,  are  to  be  considered  as  the  active  gone.  Now,  if  the  principle  contended  for 
assertion  of  the  rights  of  the  creditors,  the  by  the  appellee  be  correct,  and  more  than 
cestuis  que  trust  as  against  the  property,  a  year  should  elapse  before  the  insolvent 
and  it  cannot  be  that  the  delay  incident  to  estate  is  ready  for  an  audit,  the  insolvent, 
the  execution  of  the  trust  shall  work  to  or  his  assignee,  could  interpose  the  plea  of 
their  prejudice  or  injury.  And  hence,  in  the  statute,  and  thus  defeat  the  claims  of 
£x  parte  Ross,  2  Glyn  &  Jam.  46,  the  creditors.  In  this  view  we  do  not  concur, 
Vice-chancellor  said,  '  that  after  a  com-  but  are  of  opinion  that  after  the  application 
mission  issued,  the  statute  of  limitations  in  insolvency,  and  during  the  execution  of 
did  not  run  against  a  creditor;  that  the  the  trust,  the  statute  does  not  operate 
commission  was  a  trust  for  the  benefit  of  against  the  then  existing  creditors, 
all  the  creditors,  and  it  was  a  known  prin-  "This  construction  certainly  accords 
ciple  that  the  statute  did  not  run  against  with  the  plainest  principles  of  justice  in 
a  trust.'  This  decree  was,  upon  appeal,  these  appeals.  Here  was  attempt,  on  the 
affirmed  by  the  Lord  Chancellor,  who  held  part  of  the  insolvent  debtor,  to  cheat  and 
that,  *  whatever  may  be  the  technical  ob-  defraud  his  creditors.  Having'  fraud- 
jection,  the  effect  of  the  commission  is  ulently  conveyed  his  property  for  that  pur- 
clearly  to  vest  the  propeily  in  the  assignees  pose,  he  applies  for  the  benefit  of  the  in- 
for  the  benefit  of  the  creditors;  they  are,  solvent  laws,  and  declares,  in  the  schedule 
therefore,  in  fact,  trustees;  and  it  is  an  ad-  annexed  to  his  petition,  he  has  no  property 
mitted  rule,  that,  unless  debts  are  already  liable  for  his  debts.  After  his  final  dis- 
l)arred  by  the  statute  of  limitations  when  charge,  Schaferman,  the  fraudulent  grantee, 
the  trust  is  created,  they  are  not  afterward  reconveys  the  property  to  Leiman,  the  in- 
affected  by  lapse  of  time.'  Also,  in  Minot  v.  solvent  debtor,  and  he  in  his  turn,  in  con- 
Thatcher,  7  Met.  (Mass.)  848,  it  was  held,  sideration  of  one  dime,  conveys  it  to  his 
under  the  insolvent  laws  of  Massachusetts,  son.  The  trustee  in  insolvency^  refuses, 
that  the  statute  did  not  nm  against  the  cred-  upon  the  application  of  the  creditors,  to 
itors  of  the  insolvent  after  the  publication  file  a  bill  in  equity  assailing  the  fraudulent 
of  the  messenger.  Justice  Dewey,  in  de-  conveyance,  and  the  creditors  are  obliged 
livering  the  opinion  of  the  court,  said:  *  By  themselves  to  institute  proceedings.  After 
force  and  effect  of  the  appointment  of  a  mes-  a  long  and  protracted  litigation,  extending 
senger,  and  the  publication  thereof  con-  from  the  court  below  to  the  court  of  last 
formably  to  the  statute,  the  property  of  the  resort,  the  conveyance  is  condemned  as 
insolvent  debtor  is  sequestered  for  the  ben-  being  fraudulent,  and  the  property  directed 
efit  of  all  the  then  existing  creditors.  After  to  be  sold;  and,  when  the  proceeds  of  sale 
such  a  publication,  a  suit  by  a  creditor  are  brought  into  court  for  the  purpose  of 
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the  statute  ceases  to  run  from  the  date  of  the  assignment.^'  The  dis- 
charge of  a  debtor  under  insolvent  laws  does  not  suspend  the  running 
of  the  statute  in  his  favor.' 

Sec.  203.  Cestui  que  Trust  in  Possession.  —  Where  a  cestui  que  trust 
under  an  express  trust  is  in  possession  of  the  trust  estate,  he  is  held  to 
occup3'  the  relation  of  tenant  at  will  to  the  trustee,'  and  consequently 
no  lapse  of  time  will  give  him  a  title  as  against  the  trustee.^  But  this 
rule  only  holds  as  between  the  trustee  and  cestui  que  trusty  and  does  not 
apply  where  an  assignee  of  the  cestui  que  trust,,  or  other  person  claiming 
under  him,  is  in  possession,  as  such  persons  are  not  precluded  by  the 
fact  that  the  property  is  subject  to  a  trust  from  availing  themselves  of 
the  benefit  of  the  statute ; '  nor  does  it  apply  to  a  constructive  trustee  in 
possession,  as  a  purchaser  holding  under  an  agreement  to  purchase. 
This  latter  doctrine  was  affirmed  in  a  case  before  the  United  States 
Supreme  Court,'  and  the  court  say :  "  Equity  makes  the  vendor  without 
deed  a  trustee  for  the  vendee  for  the  conveyance  of  the  title ;  the  vendee 

iKiDg  distributed  among  the  creditors,  the  "In  Strike's  Case,  1  Bland.  (Ya.)  57, 

plea  of  limitations  is  interposed  by  the  the  proceeding  was  to  set  aside  certain 

assignee  of  the  insolvent  debtor  on  the  one  frandulent  conveyances,  and  for  a  sale  of 

hand,  and  by  the  assignee  of  the  fraud-  the  property  for  the  benefit  of  creditors, 

nlent  grantee,  Schaferman,  on  the  other,  and  although  in  the  disposition  of  some  of 

If  the  plea  of  the  statute  could  avail  under  the  questions  which  arose,  the  Chancellor 

such  circumstances,  if  the  delay  incident  likened  it  to  a  case  of  insolvency,  the  dis- 

to  the  execution  of  the  insolvent  trust,  and  tinct  question  in  regard  to  the  statute  of 

occasioned  by  the  fraudulent  acts  of  the  limitations  raised  by  these  appeals  did  not 

very  parties  under  which  these  assignees  arise,   and  cannot  be  said  to  have  been 

now  claim,  could  operate  to  defeat  the  pay-  directly  passed  upon.    No  such  question 

ment  of  honest  creditors,  it  would  indeed  was  decided  by  this  court  in  Strike  v,  Mc- 

be  a  just  reproach  to  the  administration  of  Donald  &  Son,  2  H.  &  Q.  (Md.)  191." 

the  law.    While  it  is  true  that  a  court  of  i  Willard   v.    Clark,   7   Met.    (Mass.) 

equity  extends  a  reluctant  hand  of  relief  435.    In  Heckert's  Appeal,  2i  Penn.  St. 

in  case  of  stale  demands,  where  a  party  has  482,  the  court  held  that  an  assignment  for 

slept  upon  his  rights,  and  where  time  and  the  benefit  of  creditors  is  a  trust  exclusively 

long  acquiescence  have  obscured  the  true  cognizable  in  equity,  and  that  the  trustee 

nature  and  character  of  the  trust,  it  will  could  not  interpose  the  statute  of  limita- 

never  visit  upon  a  party  the  consequences  tions  to  the  claim  of  a  creditor. 

of  a  delay  for  which  he  is  in  nowise  respon-  >  Shoenberger   t^.    Adams,     4    Watts 

sible,  nor  hold  him  guilty  of  laches  in  not  (Penn.),  436;  Gest  v.  Heiskell,  5  Rawle 

prosecuting  his  demands  when  there  was  (Penn.),  136;  West t>.  Creditors,  1  La.  An. 

no  process  by  which  they  could  be  en-  865. 

forced.  «  Freeman  v.  Barnes,  1  Vent  86. 

•'The  case  is  widely  different  from  a  *  Reade  v,  Reade,  8  T.  R.  118;  Keen©, 
creditor's  bill,  because  there  the  creditor  Deardon,  8  East,  248;  Pomfret  v.  Wind- 
has  no  one  to  represent  him  until  his  claim  sor,  2  Ves.  272;  Smith  v.  King,  16  Eajit, 
is  filed.  Moreover,  the  death  of  the  debtor  288;  Garrard  v.  Tuck,  8  C.  B.  281;  Bur- 
does  not  suspend  the  right  of  action  on  the  rell  v,  Egremont,  7  Beav.  205;  Jacobs  v. 
port  of  the  creditor,  he  may  still  sue  the  Phillips,  10  Q.  R  180. 
administrator  or  executor,  and,  if  there  *  Melling  v,  Leake,  16  C.  B.  652; 
should  be  an  insufficiency  of  the  personal  Stanway  v.  Rock,  4  M.  &  G.  80. 
estate,  he  may  file  his  bill  for  the  sale  of  *  Blight  v.  Rochester,  7  Wheat  (IT.  S.) 
the  real  estate.  685;  Stanway  v.  Rook»  ants. 


518  STATUTES  OF  LIMIT ATION.  [CHAP.  XVII. 

is  a  trastee  for  the  payment  of  the  purchase-money,  and  the  perform- 
ance of  the  terms  of  the  purchase.  But  the  vendee  is  in  no  sense  the 
trustee  of  the  vendor  as  to  the  possession  of  the  property  sold.  The 
vendee  claims  and  holds  it  of  his  own  right,  for  his  own  benefit,  sub- 
ject to  no  right  of  the  vendor,  save  the  terms  which  the  contract 
expresses ;  his  possession  is  therefore  adverse  as  to  the  property,  but 
fHendly  as  to  the  performance  of  the  conditions  of  the  purchase."  ^ 
The  vendor  of  lands  under  an  executory  contract,  having  performed, 
holds  the  land  in  trust  for  the  vendee,  and  continues  to  do  so  until  he 
manifests  an  intention  to  hold  them  as  his  own ; '  and  the  same  rule  pre- 
vails as  to  one  who  enters  into  possession  under  a  contract  to  purchase ' 
until  after  the  purchase-money  is  due,  and  from  that  period  the  stat- 
ute begins  to  run  in  his  favor.^  If  a  portion  of  trust  funds,  the  income 
of  which  is  to  be  paid  to  a  married  woman  for  her  life,  and  after  her 
death  to  her  husband  for  his  life,  with  remainder  over  of  the  principal 
fhnd,  is  lent  to  the  husband  upon  his  note,  payable  with  interest 
semi-annually,  and  it  is  agreed  by  all  the  parties  that  the  trustee  shall 
not  collect  the  interest,  in  order  to  avoid  the  trouble  of  receiving  the 
same  from  the  husband  and  paying  it  over  to  the  wife,  and  in  pursuance 
of  this  agreement  the  trustee  omits  for  more  than  six  years  to  collect 
the  interest,  the  note  is  not  thereby  barred  by  the  statute  of  limitations ; 
but  the  trustee  may  set  off  the  same  in  equity,  after  the  wife's  death, 
against  a  claim  of  the  husband  for  the  income.^ 

Sec.  204.  Guardians.  —  While  the  relation  of  guardian  and  ward 
subsists,  the  guardian  stands  in  the  relation  of  trustee  to  the  ward,  and 
the  statute  is  not  applicable  to  his  account ;  *  and  even  after  the  rela- 
tion is  terminated,  it  has  been  held  that  the  statute  will  not  bar  a  guar- 
dian's claim  against  his  ward  if  the  delay  is  sufficiently  explained ;  ^  but 
there  would  seem  to  be  no  good  ground  for  such  a  doctrine,  and  the 
better  rule  seems  to  be  that  the  statute  begins  to  run  fh)m  the  termina- 
tion of  the  guardianship,"  except  in  cases  where  the  cause  of  action 
arises  from  matters  occurring  after  the  gua;rdianship  has  ceased.* 

1  In  Oarrard  v.  Tuck,  8  C.  B.  281,  un-  statute  of  limitationB  will    not  operate, 

der  the  Statute  8  &  4  Wm.  IV.,  it  is  aaid,  Graham  v.  Nelson,   6  Humph.   (Tenn.) 

**  The  object  of  the  statute  is  to  settle  the  606. 

rights  of  persons  adversely  litigating,  not         •  Richardson  «.  Bronghton,  2  N.  &  M. 

to  deal  with  cases  of  trustee  and  eedui  que  (S.  C.)  417;  Richards  v.  McKie,  1  Harp. 

trvMf  where  there  is  but  one  simple  inter-  (S.  C. )  Ch.  184. 

est,  via.  that  of  the  person  beneficially         *  Ray  t>.  Goodman,  1  Sneed  (Tenn.), 

interested."  680. 

"  Hemming  v,  Zimmerschitte,  4  Tex.         •  TJpham  v.  Wyman,  7  Allen  (Mass  ), 

169.     The  rule  may  be  said  to  be  that  499. 

after  a  sale  of  real  estate,  and  before  a  con-         *  Kimball  v.  Ives,  17  Yt  480;  Matheit 

veyance,  the  vendor  is  trustee  of  the  legal  v.  Bennett,  21  N.  H.  204. 
title  for  the  vendee;  and  the  vendor's  pos-         ^  Kimball  v,  Ives,  afUe, 
session,  while  it  can  be  reasonably  supposed         *  Taylor  v.  Kilgore,  88  Ala.  214. 
to  be  in  accordance  with  the  trust,  will  be        *  Shearman  v.  Akins,  4  Pick.  (Mass.) 

construed  to  be  that  of  the  vendee,  and  the  288. 
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Sec.  205.  Baceonton  as  Trustees.  —  Execators  are  technically  trus- 
tees of  the  property  of  their  testator,  and  consequently  <;annot,  as 
against  the  beneficiaries  under  the  will,  set  up  the  statute  of  limitations 
to  bar  their  claims,  so  long  as  the  relation  exists.^  A  legacy  ma}'  be  so 
held  as  to  be  a  trust,  and  where  the  executor  has  become  a  trustee  of  a 
legacy  for  the  legatee,  the  ordinary  rules  that  exist  between  trustee  and 
cestui  que  trust  apply,  and  the  legatee  will  not  be  barred  by  any  lapse  of 
time.^  This  happens  more  readily  in  the  case  where  the  executor  is 
also  expressly  a  trustee  than  where  he  is  simply  executor.  Where  an 
executor  upon  trust,  who  has  therefore  the  double  character  of  executor 
and  trustee,  has  set  apart  and  appropriated  a  sum  to  satisfy  a  certain 
legacy,  he  is  considered  to  have  changed  the  character  of  executor  for 
that  of  trustee,'  as  much  as  if  he  had  been  trustee  only,  and  a  different 
person  as  executor  had  ti*ansferred  to  him  the  money.  In  a  case  before 
cited,^  an  executor  upon  trust  had  assented  to  a  specific  legacy,  and  it 
"^as  held  that  the  Icgac}*  became  thereby  clothed  with  a  trust.  An  ex- 
ecutor in  trust  becomes  a  trustee  of  a  residue  as  soon  as  it  is  ascer- 
tained,* and  he  may  be  a  trustee  either  by  virtue  of  the  wording  of  the 
will,  or  by  implication  arising  from  his  acts.  In  the  latter  case,  if  the 
legacy  is  bequeathed  simply^  3*et  the  executor  may  make  himself  a 
trustee  by  implication,  by  appointing  assets  for  a  particular  legacy, 
although,  as  a  fact,  in  most  of  the  cases  the  executor  had  been  made 
a  trustee  by  the  terms  of  the  will.  In  an  English  case,'  Romillt, 
M.  R.,  makes  the  following  remarks  on  the  subject:  '^It  is  clear, 
when  an  executor  retains  the  money  for  payment  of  the  legacy,  that  he 
becomes,  as  in  the  case  of  Phillipo  r.  Munnings,  a  trustee  of  the  par- 
ticular fbnd  or  sum  of  money  retained  distinctly  fh^m  his  character  of 
executor.  It  is  as  distinct  as  if  the  t.estator  had  directed  his  executor 
to  pay  the  legacy  over  to  A.  B.  in  trust  for  the  legatee,  and  it  had  ac- 
tually been  paid  over.  A.  B.  would  then  be  a  trustee  for  the  legatee. 
So,  too,  the  executor,  when  he  has  retained  that  sum  of  money,  is  in 
exactly  the  same  situation." 

The  reason  why  an  executor  should  not  be  permitted  to  set  up  the 
statute  to  bar  a  legacy  is  because  his  retention  of  the  money  is  consist- 
ent with  the  capacity  in  which  he  holds  it,  and  indicates  no  intention 
on  bts  part  to  claim  it  as  his  own.^    But  if  an  executor  should  give 


1  Norris's  Appeal,  71  Penn.  St.  106 ; 
Arden  v.  Arden,  1  Johns.  (N.  Y.)  Ch.  814; 
DaienlMugh's  Estate,  i  Whart.  (Penn.) 
177 ;  Deconche  v.  Savartier,  8  id.  810;  Ward 
V.  Bnder,  2  H.  &  M.  (Md.)  154;  Dunden 
V.  Gaskell,  2  Yeates  (Penn.),  271. 

<  Phillipo  V.  Munnings,  2  My.  &  Cr. 
809. 

•  Bjrchall  v.  Bradford,  Madd.  k  Oeld. 
IS,  285 ;  Diz  v.  Borford,  19  Beav.  400; 
Brougham  v.  Poulett,  10  Beav.  188. 


*  Dix  V.  Burford,  wnU. 

'  Willmott  V.  Jenkins,  1  Bear.  401 ; 
Ex  parU  Dover,  5  Shn.  500 ;  Davenport 
V,  Stafford,  14  Beav.  819,  881;  Dinsdale 
V,  Dudding,  1  Y.  &  C.  C.  C.  265;  Free- 
man  v.  Dowding,  2  Jur.  n.  6.  1014; 
Downes  v.  Bullock,  25  Beav.  54;  Bullock 
V.  Downes,  9  H.  L.  C.  1. 

*  Tyson  v.  Jackson,  80  Beav.  804,  886. 
See  BxpwrU  Dover,  5  Sim.  500. 

7  Kane  v.  Bloodgood,  anU, 
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notice  to  a  legatee  that  unless  a  legacy  was  claimed  within  a  certain 
period  he  would  not  pay  it,  after  the  lapse  of  that  period  the  statute 
would  undoubtedly  run  in  his  favor,  because  from  that  time  he  is  treated 
as  having  disavowed  his  trust,  ^  as  such  notice  would  be  equivalent  to  a 
notice  that  from  that  time  he  should  hold  the  funds  adversely.'  Long 
delay  in  making  a  demand  for  a  legacy,  when  the  party  entitled  knows 
of  his  rights  thereto,  raises  a  presumption,  either  that  it  has  been 
paid  to  him,  or  that  he  intended  to  relinquish  his  claim  to  it.*  Thus, 
where  a  bill  to  recover  a  legacy  to  a  married  woman  was  filed  thirty-one 
years  after  the  death  of  the  testator,  twenty-four  3'ears  after  the  settle- 
ment of  the  estate,  and  seventeen  years  after  the  death  of  the  executor, 
and  no  cause  for  the  delay  was  shown,  the  bill  was  dismissed  on  the 
ground  of  a  presumption  that  the  demand  had  been  paid,  arising  fh>ni 
the  lapse  of  time.*  But  each  case  depends  upon  its  peculiar  circum'- 
stances ; '  and  where  a  party  is  ignorant  of  his  rights,  an  account  will 
be  allowed  after  a  very  considerable  time  has  elapsed.*  An  executor 
does  not  cease  to  be  a  trustee  upon  a  settlement  of  his  accounts  in  the 
proper  court,  but  he  still  holds  the  assets  remaining  in  his  hands  for  the 
purposes  of  the  will,  and  not  adversely  to  it,^  unless  at  the  time  of 
the  settlement  of  his  accounts,  and  afterwards,  he  denied  that  it  was 
due,  in  which  case  the  statute  begins  to  run  fh>m  the  date  of  the  settle- 
ment ;  *  and  in  some  cases  such  denial  may  be  presumed.*  A  bequest  of 
personal  property  to  an  executor  ^^  in  trust"  to  pay  debts  does  not  in 
any  respect  change  his  relation  to  the  creditors,  or  in  any  manner  change 
the  operation  of  the  statute,  because  in  law  executors  are  regarded  as 
trustees  for  the  creditors  of  his  testator,  and  there  is  nothing  added  to 
his  legal  liability  fix)m  the  mere  circumstance  of  the  testator  having 
declared  in  express  terms  that  the  estate  shall  be  subject  to  the  pay- 
ment of  hisdebts.^^  But  where  the  testator  creates  a  trust  for  the  pay- 
ment of  certain  creditors,  naming  them,  the  rule  would  doubtless  be 
otherwise.^^  But  a  bequest  of  real  estate  in  trust  to  pay  debts  stands 
upon  a  different  footing,  because  it  imposes  upon  the  devisee  a  duty  in 
excess  of  his  legal  liability,  unless  the  statute  of  a  State  make  both  the 


1  Robson  V.  Jones,  27  Oft.  266. 

*  Robson  V.  Jones,  ante ;  Lewis  v» 
Castleman,  27  Tex.  407;  Coleman  v,  Davis, 
2Strobh.  (S.  C.)  884. 

»  Thompson  v.  McGaw,  2  Watts  (Penn. ), 
161;  Higgins  v,  Crawford,  2  Ves.  Jr.  672; 
Parker  v.  Ash,  1  Vera.  266. 

*  Peacock  v.  Kewbold,  4  N.  J.  Eq.  61. 
s  Dean  v.   Dean,   9  N.  J.  £q.  426 ; 

Pickering  v,  Stafford,  2  Yes.  Jr.  684. 

«  Pickering  v.  Stafford,  2  Ves.  Jr.  684; 
Jones  V.  Tueberville,  4  Bro.  C.  C.  114. 

T  Thompson  v,  M*Gaw,  2  Watts  (Penn.), 
161. 


"  App.  V.  Driesbftch,  2  Rawle  (Penn.), 
287;  Dabler  v.  Snavely,  6  Watts  (Penn.), 
226. 

•  Webster  v.  Webster,  10  Ves.  98  ; 
State  v.  Blackwell,  20  Mo.  97;  Fisher  v. 
Tucker,  1  McOord  (S.  C),  176. 

w  Scott  V.  Jones,  4  CI.  &  F.  882;  Proud 
V,  Proud,  82  Beay.  824;  Oughteriony  v. 
Powis,  Amb.  281  ;  Anon.,  1  Balk.  164; 
Blakeway  v.  Strafford,  2  P.  &  W.  373  ; 
Andrews  v.  Brown,  Pk«c.  Ch.  886 ;  BurKo 
V,  Jones,  2  V.  &  B.  276. 

11  Williamson  c.  Naylor,  2  Y.  &  C. 
210,  notOi 
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real  and  personal  estate  assets  in  the  hands  of  an  executor  or  adminis- 
trator for  the  payment  of  the  debts  of  the  testator,  and  such  a  devise 
will  suspend  the  operation  of  the  statute  as  to  all  debts  not  barred  at 
the  time  of  the  testator's  decease.^  As  we  have  already  seen,  in  order 
to  create  an  express  trust,  there  must  be  an  estate  or  interest  vested 
in  the  trustee,  therefore  a  mere  power  in  gross  to  sell  the  realty,  con- 
ferred upon  the  executor  by  the  terms  of  the  will,  does  not  constitute 
him  a  trustee,  even  though  it  is  for  the  purpose  of  paying  the  testator's 
debts.^  But  an  executor  under  such  a  provision  in  the  will  may  by  his 
conduct,  which  operates  to  put  creditors  and  claimants  off  their  guard 
relative  to  the  collection  of  their  claims,  suspend  the  operation  of  the 
statute  thereon.  Thus,  where  an  executor  to  whom  the  testator  had  given 
full  power  to  sell,  dispose  of,  lease,  or  mortgage  any  or  all  of  his  real 
estate,  for  the  payment  of  his  debts  and  legacies,  and  for  the  distribu- 
tion of  the  balance  among  the  devisees  named  in  the  will,  by  his  acts 
held  himself  out  to  the  devisees  as  engaged  in  winding  up  the  estate, 
and  dischai^ng  claims  prior  to  theirs,  it  was  held  that  while  he  was. 
doing  this,  or  professing  to  do  it,  the  statute  of  limitations  could  not. 
run  against  those  who  had  no  rights  against  him  until  those  prior  claims 
were  paid.' 

The  fact  that  a  testator  in  his  will  directs  that  all  his  Just  debts  shall 
be  paid,  does  not  create  a  trust  for  the  payment  of  his  debts  which  will 
prevent  the  statute  of  limitations  from  applying  to  a  demand  against 
the  estate.^  But  the  rule  is  otherwise  where  the  debts  are  scheduled, 
and  the  schedule  is  referred  to  and  made  a  part  of  the  will/ 

S£C.  206.  Bxeontor  or  Administrator  of  a  Trustee.  —  The  executor 
or  administrator  of  a  person  who  was  trustee  for  another  cannot  set  up 
the  statute  to  defeat  the  claiifl  of  the  cestui  que  trust  for  the  settlement, 
of  the  trust.  •  Trust  property  held  b}'  the  decedent,  which  was  kept  sep- 
arate from  his  own  property,  is  not  assets  in  the  hands  of  his  executor ; 
and  if  the  trust  funds  were  invested  by  the  decedent  in  personal  securi- 
ties, and  kept  distinct  from  his  own  estate,  and  they  pass  into  the  hands 
of  his  executor  with  the  express  trust  on  their  face,  they  are  in  equity, 
to  all  intents  and  purposes,  the  property  of  the  cestui  que  trusty  and  equity 
will  compel  their  specific  deliver}' ;  but  if,  instead  of  subsisting  in  the 
hands  of  the  executor,  as  executor,  it  has  become  a  mere  money  trans- 

1  Burke  v.  Jones,  2  V.  &  B.  275;  Scott         «  Carroll  v.  Carroll,  11  Barb.  (N.  Y.) 

9,  Jones,  CI  &  F.  282.      But  not  such  298. 

as  axe  barred,  bat  when  clear  and  explicit         *  Bloodgood  v.  Bruen,  4  Sandf.  (N.  Y.) 

and  not  merely  implied,  it  suspends  the  427;  Parker  v,  Cart«r,  8  Tex.  818. 
statute  on  debts  which  are  due  at  the         ^  Williamson  v.   Naylor,   2  Y.  &  C. 

death  of  the  testator.  Agnewv.  Fitterman,  210,  note. 
4  Penn.  St.  56.  ^  Johnson  v.  Overman,  2  Jones  (N.  C. ) 

>  Dickinson  v.  Teasdale,  14  De  G.  J.  &  S.  £q.  182. 
52.    But  see  Jacquet  v.  Jacqnet,  27  Beav. 
832. 
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action,  although  it  originated  in  a  trust,  it  assumes  the  character  of  a 
debt,  and  the  cestui  que  trust  becomes  a  creditor,  and  liable  to  be  barred 
as  snch.^ 

Sec.  207.  Power  to  sell  Property.  —  A  simple  power  conferred  by 
one  person  upon  another  to  sell  property  does  not  create  an  express 
trust  which  suspends  the  operation  of  the  statute  as  to  the  avails  of  the 
sale,  because  the  legal  estate  still  remains  in  the  person  conferring  the 
authority ;  *  but  it  has  been  held  that  a  power  of  attorney  given  b}'  A. 
to  B.,  placing  the  whole  property  of  A.  at  the  disposal  of  B.,  with  full 
authority  to  collect  all  claims,  and  make  sale  of  all  property,  real  or 
personal,  and  out  of  the  interest  of  the  proceeds  to  pa}'  for  the  mainten- 
ance of  A.,  with  a  provision  that  B.  shall  account  whenever  desired,  is 
a  direct  trust,  which  lapse  of  time  or  the  statute  of  limitations  will  not 
bar.'  So  where  it  is  the  duty  of  a  trustee  to  give  a  cestui  que  trust 
notice  of  tlie  sale  of  trust  property,  the  statute  will  not  begin  to  run 
until  such  notice  is  given. ^ 

Sec.  208.  ZSffeot  on  Cesttii  que  Trust  when  Trustee  is  barred.  Sale 
of  Trust  Estate.  —  When  the  legal  title  of  property  is  vested  in  a  trustee 
who  can  sue  for  it,  and  fails  to  do  so  within  the  statutory'  period,  an  infant 
cestui  who  has  onl}*  an  equitable  interest  will  also  be  barred ;  ^  but  the 
rule  is  otherwise  when  the  legal  title  is  vested  in  the  infant,  or  cast  upon 
him  by  operation  of  law.*  The  rule  only  applies  in  cases  where  the 
trustee  might  have  brought  an  action,  but  neglected  to  do  so.  If  he 
has  estopped  himself  from  suing  by  a  sale  of  the  propertj^  thus  uniting 
with  the  purchaser  in  a  breach  of  his  trust,  the  wrong  is  to  the  bene- 
ficiaries, not  to  him,  and,  while  he  cannot  sue,  the  beneficiaries,  if  under 
any  disabilit}-,  are  not  afiected  by  the  statute.^    And  if  the  cestui  que 

^  Trecothick  v.  Austin,  4  Mas.  (U.  S.  should  be  ascertained,  and  the  proprietor 

C.  C.)  16.  of  the  land  afterwards  filed  a  bill  against 

^  Dickinson  v.  Teasdale,  ante,  the  purchaser  to  recover  the  ground  rents, 

<  Cook  V.  Williams,  2  N.  J.  Eq.  209.  the  statute  of  limitations  was  held  to  be 

*  ^Qnv.  Cash,  11  Penn.  St  207.  no  bar  to  the  recovery.  MuUiday  ».  Machir, 

«  Wingfield  ».   Vii^n,   .51   Ga.   189  ;  4  Gratt.  (Va.)  1. 

Brady  v.  Walters,  55  id.  25 ;  Molton  v.         Where  a  sale  of  infants'  property  was 

Henderson,  62  Ala.  426;  Williams  v.  Otey»  made  by  a  roaster,  under  a  decree  by  which 

8  Humph.  (Tenn.)  563  ;  Woodbridge  r.  he  was  directed  to  sell,  and  apply  the  in- 

Planters'  Bank,  1  Sneed  (Tenn.),   297;  terest,  and  as  much  as  might  be  necessary 

Pendergast  v.  Foley,  8  Ga.  1  ;   Goss  v.  of  the  principal,  of  the  proceeds,  to  the 

Singleton,  2  Head  (Tenn.),  67.  support  of  the  infants,  it  was  held  that  he 

^  Wingfield  v.  Virgin,  ante,  was  a  trustee,  and  that  the  statute  did  not 

7  Parker  v.  Hall,  2  Head  (Tenn.),  641;  run  against  a  suit,  by  the  infants,  for  an 

Evertsen  v,  Tappen,  5  Johns.  (N.  -Y.)  Ch.  account,  until  he  had  denied  his  liability. 

497;  Fish  r.  Wilson,  15  Tex.  430;  Jones  Houseal  ».  Gibbes,  1  Bailey  (S.  C.)  Ch. 

V.  Goodwin,  10  Rich.   (S.  C.)  Eq.  226.  482. 

Where  trustees,  by  authority  of  an  act  of  A  person  giving  to  his  children,  by- 
assembly,  sold  and  conveyed  land,  reserr-  deed,  property,  real  and  personal,  to  bo 
ing  in  the  deed  a  ground  rent,  to  be  paid  enjoyed  by  them  after  his  death,  himaelf 
to  the  proprietor  of  the  land,  when  he  retaining  a  life  e.«Uite,  is  a  trustee  for  the 
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trust  was  ignorant  of  the  sale,  and  the  purchaser  knew  of  the  trust,  the 
cestui  que  trust  will  not  be  barred.  In  a  South  Carolina  ease  *  it  was 
held  that  if  one  having  notice  of  the  trust  purchases  of  the  husband 
and  trustee  a  negro  held  in  trust  for  the  wife,  he  will  not  acquire  a  title 
under  the  statute  of  limitations  by  a  continued  possession  of  the  negro 
for  the  statutory'  period,  the  wife  being  ignorant  of  the  sale.  The  rule 
is  that  a  person  who  purchases  of  a  trustee  the  whole  or  part  of  the 
tmst  property,  honafide^  and  without  notice  or  knowledge  of  the  trust, 
will  acquire  a  good  title  as  against  the  cestui  que  trust ; '  but  a  person 
who  purchases  trust  property  with  notice  of  the  trust  holds  the  title  as 
trustee,  and  stands  in  the  place  of  his  grantor,  and  is  chargeable  with  the 
trust.* 

Sec.  209.  Factors  and  Agents.  —  A  common  and  vcr}*  important 
fiduciary  relation  is  that  of  an  agent  or  factor  to  his  principal.  If  a 
person  acts  as  a  general  agent  for  another,  and  there  is  a  current 
account,  the  rule  is .  said  to  be  that  the  statute  does  not  begin  to  run 
until  the  expiration  of  the  agency ;  *  but  in  a  Connecticut  case  *  a  doc- 
trine antagonistical  to  this  was  adopted  as  to  an  agent  for  the  collection 
of  rents,  the  sale  of  lands,  &c.,  and  given  full  authority  and  control  in 
that  respect  over  the  plaintiff's  land,  and  the  recovery  in  that  case  was 
restricted  to  such  items  as  had  accrued  within  six  years  next  preceding 
the  bringing  of  the  action.     But  it  is  held  that,  where  the  agency  is 

children,  and  cannot  set  np  the  statute  of  ^  Jones  v.  Goodwin,  ante, 

limitations  against  them  in  consequence  '  Wyse  v.  Dandridge,  35  Miss.  672 ; 

of  his  possession.     Dawson  v.   Dawson,  Henderson  v.  Dodd,  1  Bailey  (S.  C.)  £q. 

Bice  (S.  C.)  Ch.  243.  138;  Prevo  v.  Walters,  6  111.  86 ;  Hudnal 

A  purchase  at  a  sheriff's  sale,  under  an  v.  Wilder,  4  McCord  (S.  C),  294;  Christ- 
agreement  to  hold  the  property  for  the  mas  v,  Mitchell,  3  Ircd.  (N.  C.)  Eq.  535; 
benefit  of  the  debtor,  constitutes  a  techni-  Bracken  v.  Miller,  4  W.  &  S.  (Penn.)  102. 
cal  trast  not  within  the  statute  of  limita-  '  Stewart  v.  Chadwick,  8  Iowa,  463  ; 
tions.  McDonald  v.  May,  1  Rich.  (S.  C.)  Pinson  v.  Ivey,  1  Yei^.  (Tenn.)  296  ; 
Ch.  91.  But  the  purchase  of  one's  land  at  Jones  v.  Shattuck,  41  Ala.  262 ;  Murray 
a  sheriffs  sale,  with  an  agreement  that  he  v.  Ballon,  1  Johns.  (N.  Y.)  Ch.  566; 
shall  remain  in  possession  and  refund  the  Webster  v.  French,  11  111.  254. 
money  at  an  indefinite  period,  does  not  *  Hopkins  v.  Hopkins,  4  Strobh.  (S.  C.) 
create  a  "  continuing  trust "  to  bar  the  £q.  207.  This  principle  is  well  illustrated 
statute  of  limitations  in  South  Carolina,  in  a  New  York  case,  Davy  v.  Field,  1  Abb. 
Htighes  V.  Hughes,  Cheves  (3.  C),  33.  (N.  Y.)App.  Dec.  490,  in  which  it  was  held 
If  a  sheriff  and  a  judgment  creditor  hold  that,  where  a  sheriff  collects  money  for 
money  in  trust  to  pay  over  to  other  credit-  several  creditors  upon  successive  attach- 
ors  who  have  appealed  from  that  judg-  ments  against  a  single  debtor,  the  fund 
meat,  they  cannot  avail  themselves  of  the  will  be  treated  as  entire,  and  the  statute 
bar  of  the  statute.  Gay  p.  Edwards,  30  does  not  begin  to  run  against  any  creditor 
Miss.  218.  from  the  time  when  his  claim  was  col- 

Where  an  agent  for  the  purchase  of  land  lected,  but  from  the  time  when  the  whole 

took  a  title  in  his  own  name  for  the  bene-  is  called.     See  also,  liolding  doctrine  stated 

fit  of  the  principal,  it  was  held  that  the  in  the  text,  Parris  v.  Cobb,  5  Rich.  (S.  C.) 

statute  did  not  run  against  the  principal's  £q.  450;  £stes  v.  Stokes,  2  Rich.  (S.  C.) 

clsim  to  the  land.     Hutchinson  v.  Hutch-  183. 

inson,  4  Deaau.  (S.  C.)  77.  *  Hart*8  Appeal,  82  Conn.  520. 
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special,  the  statute  attaches  npon  the  consummation  of  each  transac- 
tion or  the  accrual  of  each  item.^  Where  an  agent  receives  money  for 
his  principal,  it  is  generally  held  that  the  statute  does  not  attach  until 
a  demand  has  been  made  upon  him  therefor  by  the  principal.^  But  this 
question  depends  largely  upon  the  contract  between  the  agent  and  his 
principal  relative  to  accounting.  If  a  person  is  constituted  an  agent  for 
the  collection  of  rents,  the  sale  of  property,.  &c.,  and  agrees  to  receive 
the  money  and  account  for  the  same,  he  is  treated  as  agreeing  to 
account  immediately  upon  the  receipt  of  the  money  and  without  de- 
mand ; '  but  if  money  is  deposited  with  him  to  be  invested,  and  he 
agrees  to  account  therefor  on  demand,  a  right  of  action  does  not  accrue 
against  him  until  a  demand  has  been  made  upon  him  for  an  account,  and 
oonsequent]3%  whether  the  money  has  been  loaned  by  him,  or  converted 
to  his  own  use  in  violation  of  his  trust,  the  statute  does  not  attach  until 
demand  has  been  made.^  As  between  a  factor  and  consignor  of  goods, 
sent  to  the  former  to  be  sold,  in  the  absence  of  any  special  contract 
relative  to  an  accounting  for  the  same,  he  is  treated  as  contracting  to 
account  therefor  on  demand,  consequently  the  statute  does  not  run 
against  the  consignor  until  demand  for  an  accounting  is  made  by  him,* 
or  an  account  is  rendered  by  the  factor  to  the  consignor,  in  which  case 
the  statute  begins  to  run  fh>m  the  time  of  the  rendition  of  the  account,* 
or  directions  from  the  consignor  to  remit  the  proceeds.^ 

Sec.  210.  Partners. — The  statute  does  not  run  between  partners 
so  long  as  the  partnership  continues,  and  each  partner  is  in  the  exer- 
cise of  his  right,  nor  necessarily  after  its  dissolution,  where  there 
are  debts  due  to  or  from  it.*    There  is  no  definite  rule  of  law  that 

1  Hopkins  «.  Hopkins,  ante.  Clark  v.  Moody,  17  Mass.  145.     It  is  a 

'  Taylor  v.  Spears,  8  Ark.  429;  Hyman  factor's  duty  to  account  in  a  reasonable 

V,  Gray,  4  Jones  (N.  C.)  L.  155;  Gardner  time,  without  demand.    Eaton  v,  Walton, 

V.  Peyton,  5  Cranch  (U.  S.  C.  C),  560;  82  N.  H.  352;  Lyle  v.  Murray,  4  Sandf. 

Lever  v.   Lever,  1  Hill  (8.  C.)  Ch.  62;  (N.  Y.)  590. 

Merle  v,  Andrews,  4  Tex.  200;  Judah  v,         '  Ferris  v.  Parria,  10  Johns.  (N.  Y.) 

Dyott,  8  Blackf.  (Ind.)  824.  285;  Bums  v,  Pillsbury,  17  N.  H.   66; 

•  Hart's  Appeal,  aiUe,  Holden  v.  Crafts,  4  E.  D.  Sm.  (N.  Y.  C.  P.) 

•  Baker  v.  Joseph,  16  Cal.  173;  s.  p.  490;  Cooley  v,  Betts,  24  Wend.  (N.  Y.) 
Sadowsky  v.   M'Farland,  8  Dana  (Ky.),  208. 

204.    For  a  more  extended  review  of  the  "  McNairv.  Bagaland,  1  Desan.  (N.  C.) 

rules  and  authorities  bearing  upoxk  this  £q.   533;   Hammond  v.    Hammond,    20 

question,  see  anU,  Chap.  XI.  Ga.  556.    In  Atwatcr  v.  Fowler,  1  Edw. 

6  Baird  v.  Walker,  12  Barb.  (N.  Y.)  (N.  Y.)  Ch.  417,  it  was  held  that  where 

298;  Topham  v.  Braddick,  1  Taunt.  671;  two  persons  are  partners  in  certain  atocks. 

Green  v,  Johnson,  3  G.  &  J.  (Md.)  889;  which  are  left  by  one  in  the  hands  of  the 

Collins  V.  Benning,  12  Mod.  444;  Hyman  other  for  sale,  the  statute  does  not  b^in  to 

V,  Gny,  4  Jones  (N.  C.)  L.  155;  Kane  v.  run  until  the  stocks  are  finally  disposed  of. 

Cook,  8  Cal.  449.  Miller  v.  Miller,  L.  R.  8  Eq.  499;  Foster 

•  Murray  v.  Coster,  20  Johns.  (N.  Y.)  v.  Hodgson,  19  Ves.  183;  MilUngton  «. 
576;  Farmers'  &  Mechanics'  Bank  v,  Holland,  W.  R.  Nov.  22,  1869;  Bobinsoa 
PUntere'  Bank,  10  G.  &  J.  (Md.)  422;  *v,  Alexander,  2  a.  &  F.  717. 
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the  statute  begins  to  run  immediately  upon  the  dissolution  of  the 
partnership,  and  the  question  as  to  whether  it  does  or  not  must 
depend  upon  the  peculiar  circumstances  of  each  case.^  But  unless 
there  is  some  covenant  or  agreement,  express  or  implied,  fixing  a 
period  for  accounting  beyond  the  time  of  dissolution,  or  circumstances 
that  render  an  accounting  impossible,  the  statute  begins  to  run  from 
the  time  when  the  partnership  is  in  fact  dissolved.^  If  at  the  date 
of  dissolution  there  are  debts  due  to  or  from  the  firm,  the  partuerahip 
liability  continues  until  such  matters  are  liquidated,  or  until  they  are 
barred  by  the  statute ;  and,  if  one  of  the  partners  is  appointed  to  liqui- 
date the  affairs  of  the  firm,  he  may  bind  the  late  firm  by  a  note  given 
for  money  borrowed  by  him  to  pay  the  firm  debts ;  *  and  if  no  one  of  the 
partnera  is  clothed  with  special  authority  to  liquidate  the  affairs  of  the 
firm,  any  one  of  the  partners  may  bind  the  others  by  notes  given  in 
satisfaction  of  a  debt  of  the  firm ;  *  but  none  of  the  partners  have  author- 
ity to  bind  the  others  by  any  promise  to  pay  a  debt  of  the  firm  which  is 
barred  by  the  statute ;  ^  and  except  where  provision  is  otherwise  made  by 
statute,  one  partner  may  bind  another  by  a  promise  to  pay  a  debt  upon 
which  the  statute  has  not  run.*  Upon  the  death  of  a  partner,  the  firm 
is  ipso  facto  dissolved,  and  the  statute  begins  to  run  for  and  against  his 
personal  representatives  at  once.^  This  question  was  considered  in  an 
English  case,'  on  an  appeal  to  the  House  of  Lords,  and  the  result  of 
the  decision  was  that  a  court  of  equity  will  not  decree  an  account 
between  a  surviving  partner  and  a  deceased  partner's  estate  afber  the 
lapse  of  six  years,  whether  the  surviving  partner  be  plaintiff  or  defend- 
ant, and  that  the  punctum  temporis  from  which  time  commences  to  run 
is  the  date  at  which  the  partnership  estate  is  vested  in  the  surviving 
partner. 

In  the  case  last  referred  to  Lobb  Westburt  says  that  the  decision 
is  in  accordance  with  well-settled  law.'  In  an  earlier  English  case,^^ 
WiGRAM,  V.  C,  says:  **In  this  court  there  is  direct  and  very  high 
authority  for  the  proposition  that  a  court  of  equity  will  not,  after  six 
years' acquiescence,  .  .  .  decree  an  account  between  a  surviving  partner 
and  the  estate  of  a  deceased  partner." 

There  is  one  serious  difiiculty  in  the  application  of  this  doctrine,  and 
that  is,  where,  after  the  lapse  of  six  years,  valuable  partnership  assets 


1  Maasey  o.  Tingle,  29  Mo.  487. 

■  Taylor  v.  Morrison,  7  Dana  (Ky.), 
241;  Massey  v.  Tingle,  ante;  Hammond 
«.  Hammond,  ante, 

*  McCowin  V.  Cubbison,  72  Benn.  St. 
858;  Davis's  Estete,  6  Whart  (Penn.)  680; 
Bobinson  v,  Taylor,  4  Penn.  St.  242. 

*  Ward  V.  Tyler,  62  Penn.  St  893. 

*  Bosh  V.  Stowell,  71  Penn.  St.  208; 
Levy  V.  Cadet,  17  S.  &  R.  (Penn.)  126; 
Beppert «.  Calvin,  48  Penn.  St.  248. 


*  McCoon  V.  Galbndtb,  29  Penn.  St. 
293. 

^  Weisman  v.  Smith,  6  Jones  (N.  C.) 
£q.  124. 

8  Knox  V.  Gye,  L.  R.  p  H.  L.  674. 

'  As  early  as  Lackey  v.  Lackey,  Prec. 
in  Oh.  618.  It  is  proper  to  say  that  Lord 
Hatherlet  dissented  from  the  judgment 
in  Knox  v.  Gye,  ante, 

^  Tatam  v,  Williams,  3  Hare,  347. 
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come  into  the  hands  of  the  surviving  partner,  in  which  the  estate  of  the 
deceased  partner  ought  to  participate.  This  difficulty  was  anticipated  in 
the  case  first  referred  to  supra^^  by  Lord  Colonsay,  who  said :  '^  I  do  not 
say  that  if  a  sum  is  unexpectedly  recovered  after  the  lapse  of  six  j^ears, 
the  executor  of  the  deceased  partner,  though  he  has  lost  the  right  to 
sue  for  an  account  of  the  partnership  concerns,  may  not  in  another  kind 
of  suit  demand  a  share  of  the  particular  fund  so  recovered."  The 
observations  of  Lord  Chelmsford  on  the  subject  in  the  same  case  are 
as  follows:  ^' There  may  be  a  difficulty  in  determining  what  is  the 
right  of  an  executor  of  a  deceased  partner  when  he  has  allowed  the 
statute  of  limitations  to  run  against  his  claim  to  an  account,  and  a  debt 
has  been  received  by  the  surviving  partner  after  the  six  years  has 
elapsed.  But  this  is  a  diffieult^'^  occasioned  by  his  own  laches,  and  I 
see  no  reason  why,  if  he  thinks  that  his  interest  in  the  sum  received 
has  not  been  absorbed  by  its  application  to  pay  debts  due  from  the 
partnership,  he  should  not  have  a  right  to  sue  for  his  share  in  this  sum 
(a  very  different  thing  from  a  suit  for  an  account  of  all  the  partnership 
transactions),  the  surviving  partner  being  at  liberty  to  defend  himself 
by  alleging  and  proving  that  the  whole  sum  received  has  been  applied, 
or  was  applicable,  to  the  payment  of  partnership  liabilities." 

It  may  be  remarked,  however,  that  according  to  the  dictum  of  Lord 
Westbury  in  the  same  case,'  the  representative  of  a  deceased  partner 
has  no  specific  interest  in  or  claim  upon  any  part  of  the  partnership 
estate,  so  that  it  seems  doubtful  how  far  he  would  be  able,  as  suggested 
by  Lord  Colonsay,  to  sue  for  the  share  of  any  newly  acquired  asset  as 
prima  facie  due  to  him,  and  in  that  way,  in  fact,  obtain  an  account  from 
the  defendant  by  throwing  the  onus  of  proof  (which  would,  in  fact, 
require  an  account  of  the  partnership  transactions)  upon  the  defendant, 
to  show  that  the  whole  or  part  of  such  plaintiff's  prima  facie  share  was 
applicable  to  satisfy  partnership  liabilities.  So,  too,  it  is  difficult  to 
see  how  laches  could  be  imputed  on  the  part  of  the  representatives  of 
a  deceased  partner,  at  all  events  in  respect  of  unexpected  assets  which 
fall  in  after  the  lapse  of  six  years,  in  respect  that  he  has  not  kept  alive 
his  right  to  have  an  account  by  filing  a  bill,  or  even,  as  suggested  by 
Lord  IIatherley,  by  filing  continuous  bills  at  sexennial  intervals.  It 
was  contended  that  a  surviving  partner  was  a  trustee  of  the  partnership 
assets,  and  as  such  not  within  the  statute ;  but  this  contention  was 
overruled.  Lord  Westbury  expressing  a  clear  opinion  that  there  was 
no  fiduciary  relation  between  a  surviving  partner  and  the  representa- 
tives of  one  deceased,  and  that  the  former  was  not  a  trustee  in  the 
strict  and  full  sense  of  the  term,  the  term  b^ing  so  used  onlj'  by  a  con- 
venient but  deceptive  metaphor,  and  the  rights  of  the  parties  being 
strictly  legal  rights. 

Where  partnership  affairs  are  unsettled  at  the  time  the  firm  is  dis- 

1  Knox  V,  Gye,  ante*  *  Knox  v,  Gye,  ante^' 
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solved,  and  by  a  written  agreement  one  of  the  partners  is  designated  to 
keep  and  dispose  of  the  firm  assets  at  such  prices  and  upon  such  terms 
as  he  can,  a  continuing  trust  is  thereby  created,  and  the  statute  does 
not  b^n  to  run  in  favor  of  the  liquidating  partner  so  long  as  he  acts 
under  the  trust  or  admits  its  continuance.^ 

Sec.  211.  Aoknowledgment  by  one  Partner.  — As  long  as  a  part- 
nership continues,  each  partner  is  an  agent  for  the  purpose  of  making 
an  acknowledgment  under  the  statute  of  limitations.' 

Under  the  old  theory  of  acknowledgment,  an  acknowledgment  made 
by  a  liquidating  partner  after  a  dissolution  of  partnership  might  revive  a 
debt ;  *  but  under  the  new  theory,  and  since  the  essential  changes  in  these 
statutes  both  in  this  country  and  England,  such  agency  will  terminate 
at  dissolution,  and  after  a  partnership  is  dissolved  one  of  the  late  firm 
cannot  by  his  act  or  admission  involve  his  co-partner  in  any  new  legal 
liability.^  It  is  possible,  however,  that  it  might  be  otherwise  if  the  admis- 
sion consisted  of  a  part  payment  out  of  assets  belonging  to  the  late  firm.' 

A  right  of  action  to  sue  for  the  settlement  of  partnersliip  affairs  does 
not,  as  a  matter  of  law,  accrue  at  the  time  of  the  dissolution  of  the 
firm,  but  depends  on  circumstances.* 

^  Causlerv.  Wharton,  62  Ala.  858.  partnership  dealings,  so  long  as  the  party 
'  Watson  9. Woodman,  L.R.  20  £q.  780.  to  whom  the  assets  were  delivered  acted 
>  Wood  V.   Braddick,  1  Taunt    104  ;  under  the  trust  or  admitted  that  it  was 
Pritchard  v.  Draper,  1  R.  &  My.  191.  still  continuing.     Under  the  agreement 
^  Watson  V.  Woodman,  L.  R.  20  £q.  hero  it  is  obvious  that  it  was  Whitehill  who 
721 ;   Thompson  v.  Waithroan,  8  Drew,  was  to  close  up  the  business  at  Arkansas 
628 ;  Bristow  v.  Miller,  11  Ir.  L.  R.  461 ;  City,  which  had  been  under  his  manage- 
ELilgour  V,  Finlysou,  1  H.  Bl.  155.  ment ;  and  under  the  averments  of  this 
*  Watson  V.  Woodman,  L.  R.  20  £q.  bill  such  a  trust  wag  created  as  would  not 
721.  be  barred  by  the  statute  of  limitations  un- 
*  When  the  right  of  action  accrues,  so  as  til  it  was  repudiated  by  Whitehill,  which 
to  set  the  statute  of  limitations  in  motion,  attitude  on  hia  part  there  is  nothing  )iere 
de^Mnds  upon  circumstances,  and  cannot  be  to  disclose  unless  his  defence  to  the  bill 
held  as  matter  of  law  to  arise  at  the  date  of  may  be  construed  as  such. 
the  dissolution,  or  to  be  carried  back  by  re-         In  Adams  v,  Taylor,  14  Ark.  62,  it  was 
lation  to  that  date.    Todd  v,  Rafferty,  80  held  that '*the  relation  between  co- partners 
N.  J.  Eq.  254;  Partridge  v.  Wells,  id.  176;  does  not  create  such  a  trust  as  will  ex- 
Prentice  V.  Elliott,  72  Ga.  154  ;    Ham-  empt  a  bill  for  a  mere  account  and  settle- 
mond  V,  Hammond,  20  Ga.  556  ;  Massey  ment  from  the  operation  of  the  statute  of 
V.  Tingle,  29  Mo.  487  ;  McClung  v.  Cape-  limitations,  or  the  analagous  bar  by  lapse 
hart,  24  Minn.   17;  Hendy  v.  March,  75  of  time,  or  staleness  of  the  demand."    That 
CaL  566 ;  Foster  v.  Rison,  17  Gratt.  321 ;  was  a  case  where  a  partner  came  into 
Boggs  p.  Johnson,  26  W.  Va.  821  ;  At-  chancery  eight  years  after  the  dissolution 
water  ».  Fowler,  1  Edw.  Ch.  423,  6  N.  Y,  of  the  partnership,  for  an  account  and 
OK  L.  ed.  195.     In  Causler  v.  Wharton,  settlement,  and  no  circumstances  of  fraud, 
62  Ala.  858,  the  court  held  that  where  accident,  or  concealment  were  alleged  to 
one  partner,  by  a  written  agreement  with  have  prevented  the  settlement  after  the 
the  other,  left  the  partnership  assets  with  partnership  affairs  had  been  wound  up. 
him  to  dispose  of,  whenever  he  could  do  The  question  of  when  the  right  of  action 
BO  at  a  fair  price,  a  continuing  trust  was  accrued  did  not  ^rise,  nor  was  that  auy- 
thereby  created,  and  the  bar  of  the  stat-  thing  more  than,  as  stated  by  the  court,  a 
nte  of  limitations  would  not  begin  to  run  bill  for  a  mere  account  and  settlement ; 
•gainst  the  right  to  an  account  of  the  whereas  we  have  in  this  case  the  state  of 
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When  the  partnership  affairs  are  being  wound  up  without  antagonism 
between  the  parties,  and  assets  are  being  realized  and  debta  paid,  the 
statute  does  not  begin  to  run.  Where  the  dissolution  is  effected  by  the 
death  or  assignment  of  one  partner,  the  surviving  or  solvent  partners 
hold  the  paitnership  property  for  the  purpose  of  closing  up  its  affairs. 
And  where  there  is  an  agreement  that  one  paitner  shall  dose  up  the 
business  of  the  firm  and  settle  its  affairs,  which  have  been  under  bis 
management,  a  trust  has  been  created  and  the  statute  does  not  begin  (o 
run  against  the  right  to  account,  so  long  as  such  partner  acts  under  the 
trust  until  he  repudiates  it  himself.^ 

If  a  partner  dies  during  the  partnership,  it  seems  that  the  maxim 
contra  nofi  volentem  agere  non  currit  lex  prevails,  and  that  time  will  not 
run  against  his  estate,  and  in  favor  of  the  surviving  partner,  till  there 
is  administration  to  the  estate  of  the  dead  partner,  unless  there  have 
been  disputes  so  as  to  give  a  cause  of  action  before  the  death  of  the 
dead  partner.^ 

affairs  which  existed  in  McGuire  9.  Ram-  and  that  Sanford  released  to  Choatean  all 

sey,  9  Ark.  519,  where,  with  respect  to  his  interest  iu  the  assets  of  the  firm,  includ* 

real  estate  paid  for  with  partnership  funds,  ing   his    interest    in   any  of  the    lands 

it  was  held  that  the  plea  of  the  statute  and  town  lots  in  Minnesota ;  and  further 

could  not  be  allowed  in  favor  of  one  part-  averred,  by  way  of  defence,  that  more  than 

ner  in  possession  of  such  real  estate  as  six  years  had  elapsed  since  the  accruing  of 

against  the  other.  any  of  the  alleged  causes  of  action  set  out 

The  case  of  Chouteau  v.  Barlow,110  U.  S.  in  the  bill.    The  opinion  of  the  court  tbua 

288,  is  very  much  in  point.    In  that  case  concludes :    "  On  the  whole  case,  we  are 

SSanfoixl,  Chouteau,  Sarpy,  and  Sire  were  of  opinion,  that,  after  the  dissolution  of 

co-partners  in  business  in  St.  Louis.    Dur-  the  St.  Louis  firm,   the  members  other 

ing  its  existence  the  partnership  purchased  than  Sanford  were  entitled  to  collect  and 

and  paid  for,  mth  the  partnership  funds,  dispose  of  all  its  assets,   including  the 

acre  lands  and  town  lots  in  Wisconsin  and  Minnesota   '  outfit '  and    the    Minnesota 

Minnesota,   and  held  the  same  for  the  lands,  to  liquidate  its  affairs,  without  the 

benefit  of  the  co-partnership.    The  firm  interference  of  Sanford;  that  all  claim 

was  dissolved  in  1862  by  the  retirement  of  on  their  part  against  Sanford  individually 

Sanford,  and  some  twenty-four  years  there-  was  relinquished,  leaving  recourse  only  to 

after  his  executor  and  tmstee  filed  a  bill  those  assets ;  and  that,  if  there  should  be 

against  the  representatives  of  the  other  any  surplus  of  those  assets,  after  paying 

members  of  the  firm,  who  had  all  died,  to  the  debts  of  the  firm  and  the  advances  of 

compel  an  accounting  touching  the  prop-  any  of  the  other  partners  therefor,  Saap 

erty  of  the  partnership  and  the  proceeds  ford's  executors  would  be  entitled  to  his 

of  such  property.    The  dispute  between  proper  proportion  of  such  surplus.     No 

the  parties  was  as  to  the  terms  of  the  judicial  accounting  has  been  had  on  the 

agreement  of  dissolution  of  the  partnership  basis  of  the  rights  of  the  parties  as  we 

in  1852.     The  complainants  alleged  that  have  defined  them.    The  bUl  prays  that 

Sanford  released  to  Chouteau  all  his  inter-  the  defendants  may  aocount  touching  the 

est  in   the  estate  of  the  firm,  except  its  affairs  and  property  of  the  co-partnership 

lands  and   town  lots  in  Minnesota,  and  and  touching  the  proceeds  of  any  sueh 

that  Chouteau  agreed  to  relieve  Sanford  property.     We  think  the  plaintiffs  are  en* 

from  the  debts  of  the  finn  and  assure  to  titled  to  such  an  accounting,  and  are  not 

him  his  proportion  of  the  lands  and  town  barred  from  it  by  laches  or  by  the  operas 

lots  free  from  any  debt  or  liability  growing  tion  of  any  statute  of  limitations.*' 

out  of  the  co-partnership  affairs.    The  an-  ^  Riddle    v,    Whitehill,     135    U.    S. 

swer  alleged  that  Chouteau  agreed  to  re-  621. 

lieve  Sanford  from  the  debts  of  the  firm,  ^  Spann  v.  Fox,  1  Ga.  Dec.  1 ;  Gardner 
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Sec.   212.    How  Ttustea  may  put  Statute  in  Operation  in  his  Favors 

—  It  is,  as- previously  stated,  a  well-established  rule  in  regard  to  direct, 
technical  trusts,  that,  so  long  as  the  trust  subsists,  the  rights  of  the 
oe»tui  que  trust  will  not  be  barred  by  the  possession  of  the  trustee, 
however  long  continued,  as  the  possession  of  the  trustee  is  treated  as 
the  possession  of  the  cestui  que  trust,  and  although  he  does  not  execute 
his  trust,  his  mere  possession  and  inactivity  as  to  the  trust,  of  them- 
selves, afford  no  indicia  of  an  adverse  claim  hy  him.^  But  if  the  trustee 
denies  the  trust,  and  assumes  absolute  ownership  of  the  trust  prop- 
erty, in  such  a  manner  that  the  cestui  que  trust  has  actual  or  con- 
structive notice  of  the  repudiation  of  the  trust  by  the  trustee,  the 
statute  attaches  and  begins  to  run  from  that  time  against  the  cestui 
que  trusty*  unless  the  latter  is  at  the  time  under  some  one  of  the  stat- 

V.  Cammings,  1  Ga.  Dec.  Part  I ;  Banning  Fed.   Rep.  912 ;  McGoire  v.  Linneus,  74 

on  Limitations,  204-208.  Me.  344 ;  Robertson  v,  Dunn,  87  N.  C. 

1  Redwood  v.  Riddick,  4  Hunf.  (Va.)  191 ;  Hastie  v.  Aiken,  67  Ala.  813  ;  Bon- 

222  ;  Howard  v.  Aiken,  8  McCord  (S.  C),  ner  v.  Young,  68  Ala.  85  ;  Zuck  v.  Gulp, 

467  ;  North  v.  Bamnm,  12  Vt.  205  ;  Over-  59  Gal.  142  ;  Lakin  v.  Sierra  Buttes  Gold 

street  v.  Bates,  1  J.  J.  Marsh.  (Ky.)  370  ;  Mine  Go.,  25  Fed.  Rep.  837  ;  Bostwick  v. 

Thompson  v.  Blair,  8  Murph.  (N.  C. )  583;  Dickson,  65  Wis.  593;*  Fox  v.  Tay,  24  Pac. 

Wamburzee  v.  Kennedy,  4  Desaa.  (S.  G.)  Rep.    (Cal.)   858;    Smith   v.   Glover,  44 

£q.  479  ;  Armstrongs.  Gampbell,  8  Yerg.  Minn.  260  ;  Roach  v.  Garaffa,  Butler  v. 

(Tenn.)  201 ;  Martin  ».  Jackson,  27  Penn.  Hyland,  26  Pac.  Rep.  (Cal.)  1108  ;  Byars 

St.  604;  Jones  r.  Persons,  2  Hawks  (N.  G.),  v.  Thompson,  15  S.  G.  (Tex. )  1087  ;  Hill 

289  ;  Goodhue  v.  Barnwell,  1  Rice  (S.  G.)  r.  McDonald,  58  Hnn  (N.  Y.),  322 ;  Hin- 

Eq.  198 ;  Bowman  r.  Wathen,  2  McLean  ton  v.  Pritchard,  107  N.  G.  128  ;  Wilson 

(U.  8.  C.C.),  876;  Alexanders.  McMur-  v.   Brookshire,  126  Ind.  497;  Conger  v, 

i»y,  8  Watts  (Penn.),  504  ;  Havenden  v,  Lee,  75  Tex.  114;  Wren  v.  Hollowell,  62 

Annesley,  2  Sch.  &  Lef.  688  ;  Hemenway  Ark.  76 ;  Dyer  v.  Waters,  19  Atl.  (N.  J.) 

9.  Gates,  6  Pick.   (Mass.)  421  ;  Steel  v,  129;  i2e  Gamp,   50  Hun  (N.  Y.),  888; 

Henry,  9  Watts  (Penn.),  528  ;  Pishwick  Murphy  v.  Murphy,  45  N.  W.  (Iowa)  914  ; 

V,  Sewell,  4  H.  &  J.  (Md.)  398  ;  Lawson  v.  Hall  ».  Ditto,  11  Ky.  L.  R.  667  ;  Gharter 

Blodgett,  20  Ark.  195;  Young  r.  Mackall,  3  Oak  L.  Ins.  Go.  v.  Gisborne,  5  Utah,  319  ; 

Md.  Gb.  895;  McDonald  v,  Sims,  8Ga.  883.  Chad  wick  v,  Ghadwick,  59  Mich.  87. 

•  When  the  trustee  openly  disavows  his  Robson  v.  Jones,  27  Ga.  266.    Where 

tnist,  the  statute  begins  to  run.     Thomas  an  act  is  done  by  the  trustee  purporting  to 

V,  Merry,  118  Ind.  83  ;  Reynolds  v.  Sum-  be  an  execution  of  the  trust,  he  is  from 

ner,  126  111.  58 ;  Ward  v.  Harvey,   111  that  time  regarded  as  standing  at  arm's 

Ind.  471 ;  Reizenstein  v.  Marquardt,  75  length  from  the  cestui  que  trust,  who  is 

Iowa,  294  ;  In  re  Campbell,  50  Hun  (N.  then  put  to  the  assertion  of  his  claim  at 

v.),  888  ;  Gilbert  v.  Sleeper,  71  Gal.  290  ;  the  hazard  of  being  barred  by  the  statute. 

Bosch  V.  Garaffa,  85  Gal.  436  ;  Miller  v.  Thus,  where  an  infant  executed  a  receipt 

Dell,  11  Q.  B.  468  ;  Hill  v.  McDonald,  58  as  a  discharge  in  full  of  a  legacy  to  which 

Hnn  (N.  Y.),  822  ;  Hamilton  v.  Pritchard,  he  was  entitled  in  right  of  his  wife,  and 

107  N.  G.  128  ;  Marshall's  Est,  138  Penn.  four  years  after  filed  a  bill  against  the 

St.   285  ;  State  v.  Shires,  89   Mo.    App.  executors  for  the  recovery  of  her  legacy,  it 

560  ;  Bacon  v.  Rives,  106  U.  S.  99  ;  Ord  was  held  that  he  was  barred.     Goleman  v. 

V.  De  La  Guerre,  54  Cal.  298  ;  Governor  Davis,  2  Strobh.  (3.  G. )  Eq.  834  ;  Moore  v. 

V.  Woodworth,  68  111.  254  ;  Hayward  v.  Parcher,  1  Bailey  (S.  C.)  Gh.  195  ;  Britton 

Gnnn,  82  111.  385 ;  Grant  v.  Burr,  64  Gal.  v.  Lewis,  8  Rich.  (S.  G.)  £q.  271 ;  Gis- 

298  ;  Belknap  v.  Gleason,  11  Conn.  160 ;  borne  v.  Gharter  Oak  L.  Ins.  Co.,  142  U. 

Hickox  9.  Elliott,  22  Fed.  Rep.  18 ;  Hart-  S.  826  ;  Miles  v.  Thome,  88  Gal.  335  ; 

ley  9.  Head,  71  Ga.  95  ;  Be  McKinley,  15  Seymour  v. Freer, 5  Wall (U.a)  202;  Bacon' 
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utory  disabilities,  or  is  ander  undue  influence  proceeding  from  the 

trustee.^  Such  denial  of  the  trusty  and  assertion  of  an  adversary  claim 
in  himself,  is  an  abandonment  of  the  fiduciary  character  in  which 
he  has  stood  to  the  property,  and  from  that  time  the  claim  of  the 

cestui  que  trust  is  subject  to  the  operation  of  the  statute.^    But  in 

V.  Rives,  106  XJ.  S.  99  ;  Henry  v.  Con-  stand  in  plaintifTs  pathiray.     If  this  were 

fidence,  &c,  Co.  1  Key.  619.  an  action  to  recover  the  debt  evidenced  by 

In  Lammer  v.  Stoddard,  108  N.  T.  the  bond  and  mortgage,  it  is  conceded 
672,  it  appeared  that  the  will  of  Joseph  that  it  wonld  have  been  barred.  But  the 
Lamraer,  who  died  in  1837,  gave  to  his  action  is  to  establish  and  enforce  a  trust, 
wife  the  sum  of  f3,000,  in  trust,  to  be  and  hence  the  claim  is  made  that  it  is  not 
invested  in  bond  and  mortgage  and  the  barred.  It  is  undoubtedly  generally  true 
interest  accumulating  thereon  to  be  applied  that  as  against  a  trustee  of  an  actual,  ex- 
to  the  support  and  maintenance  of  three  press,  or  subsisting  trust,  the  statute  does 
minor  children  of  the  testator,  Joseph,  not  begin  to  run  against  the  beneficiary 
John,  and  Clarissa,  during  their  minority  until  the  trustee  has  openly,  to  the  knowl- 
f  1,000  of  the  principal  to  be  paid  to  each  edge  of  the  beneficiary,  renounced,  dis- 
of  the  said  children  on  their  arrival  at  the  claimed,  or  repudiated  the  trust.  But 
age  of  twenty-one  respectively.  In  case  of  Edward  Lammer  was  not  the  actual  trustee 
the  death  of  either  of  said  children  during  of  this  fund,  and  he  never  acknowledged 
minority,  without  issue,  then  its  portion  a  trust  as  to  the  money  loaned  him.  He 
was  given  to  the  testator's  widow.  The  could,  at  most,  have  been  declared  a  trus- 
testator's  wife  and  his  son  Edward  were  tee  ex  maleficio  or  by  implication  or  con- 
appointed  executors  and  trustees.  The  struction  of  law,  and  in  such  a  case  the 
f  3,000  was  paid  to  the  testator's  widow,  statute  begins  to  run  from  the  time  the 
who  invested  it  in  a  bond  and  mortgage,  wrong  was  committed,  by  which  the  party 
On  Feb.  3,  1836,  the  principal  was  became  chaigeable  as  trustee  by  implica- 
paid,  and  about  that  date  she  loaned  to  tion.  (Wilmerding  v.  Russ,  88  Conn. 
Edward  Lammer  $5,000,  which  was  se-  67) ;  Ashurst's  Appeal,  60  Penn.  St.  290  ; 
cured  by  bond  and  mortgage,  payable  McClane  v.  Shepherd,  21  N.  J.  Eq.  76  ; 
Feb.  1,  1837.  There  was  a  prior  Decouche  v.  Savatier,  8  Johns.  Ch.  190, 
mortgage  on  the  mortgaged  premises,  216  ;  Kane  v.  Bloodgood,  7  id.  90  ;  Ward  v. 
which  was  foreclosed  in  1837  ;  and  on  Smith,  8  Sandf.  Ch.  592 ;  Higgins  v.  Hig- 
foreclosure  sale  no  surplus  was  left  to  gins,  14Abb.  N.  C.  18  ;Clarkev.  Boonuan, 
apply  on  the  second  mortgage.  IS  Wall.  493  ;  Perry  on  Trusts,  Sec  865. 

The  court  said:  '* Joseph  Lammer  died  in  *'  We,  therefore,  see  no  reason  to  doubt 

1840,  the  widow  in  1870,  and  Edward  in  that  the  judgment  below  was  right,  and  it 

1884.    Clarissa  was  appointed  administra-  should  be  affirmed  with  costs." 

trix  of  her  mother's  estate,  and  as  such  com-  ^  Eeaton  v.   McGwier,   24  Ga.   217  ; 

menced  this  action  against  the  executrix  of  Wheeler  v.  Piper,  8  Jones  (N.  C.)  Eq..  249  ; 

the  will  of  Edward  to  enforce  a  trust  as  to  Welborn  v.  Rogers,  24  Oa.  558. 

the  $3,000.   The  trial  court  found,  as  mat-  *  Murdock  v.  Hughes,  15  Miss.  219; 

ter  of  fact,  upon  evidence  deemed  by  this  Kane  v.  Bloodgood,  a7i(«  ;  Smith  v,  Bicordo, 

court  sufficient,   after  affirmance  by  the  52  Mo.  581 ;  Famam  v.  Brooks,  9  Pick. 

General  Term,  to  sustain  the  finding,  that  (Mass.)  212;  Decouche   .  Savatier,  8  Johns. 

Edwai-d  paid  $5,000,  the  amount  of  the  (N.  Y.)  Ch.  216  ;  White  v,   Leavitt,   20 

mortgage,  to  the  widow  during  her  life-  Tex.  708 ;  Andrews  ».  Smithwick,  20  id. 

time.      But  the  statute  of  limitations  fur-  111;  Lucas  v,  Daniels,  84  Ala.  188;  Boone 

nishes  an  equally  conclusive  defence  to  v.  Chiles,  10  Pet.  (U.  S.)  223;  Pipher  v. 

this  action.     If  it  be  assumed  that  the  Lodge,  4  S.  &  R.  (Penn. )  310  ;  Robson  r. 

trust  fund  was  loaned  to  Edward  Lammer  Jones,  27  Ga.  266  ;  Wilson  v.  Watkins,  3 

with  notice  of  the  trust,  under  such  cir-  Pet.  (U.  S.)  52  ;  Cunningham  v.  McEind- 

cumstances  that  the  trust  within  a  proper  ley,  22  Ind.  149  ;  Green  v.  Johnson,  3  O. 

time  could  have  been  enforced  against  him  k  J.  (Md. )  389  ;  Starke  v.  Starke,  3  Rich, 

or  his  estate,  the  lapse  of  time  would  still  (S.  C.)  438;  Laller  v.  Crof,  7  id.  34;  Per- 
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order  to  pat  the  statute  in  motion,  it  mast  appear  that  the  cestui  que 
trust  had,  or  ought  to  have  had,  knowledge  of  the  trustee's  denial,  repu- 
diation, or  adverse  claim,  and  that  the  trustee  has  been  guUtj'  of  no 
fi-aud  in  that  regard.^ 

Sec.  213.  Bxoeptioxui  to  the  Rule  relative  to  XbcpreM  Trusts.  — 
The  rule  that  a  direct  and  technical  trust  is  not  within  the  operation 
of  the  statute  is  subject  to  two  exceptions :  first,  that  no  open  denial 
or  repudiation  of  the  trust  is  brought  home  to  the  knowledge  of  the 
cestui  que-  trust,  which  requires  him  to  act  as  upon  an  asserted  adverse 
title ;  and,  second,  that  no  circumstances  exist  to  raise  a  presumption 
from  lapse  of  time  that  the  trust  has  been  extinguished.^  There  is,  as 
we  have  seen  in  a  former  chapter,*  a  defence  peculiar  to  courts  of  equity 
founded  on  lapse  of  time  and  the  staleness  of  the  claim,  where  no  stat- 
ute of  limitations  applies  to  it.     In  such  cases,  courts  of  equity  often 

act  upon  their  own  inherent  doctrine  of  discouraging  antiquated  claims, 

• 

kins  p.  Cartnell,  4  Harr.  (Del.)  270  ;  Shel-  ship  by  the  trustee,  lapse  of  time  can  con- 
don  V.  Sheldon,  3  Wis.  699 ;  Tinnen  v.  stltute  no  bar  to  relief.  Bat  when  the 
Mebane,  10  Tex.  246.  trust  relation  is  repudiated,  and  time  and 

^  Eeaton  v.  Greenwood,  8  Ga.  97  ;  Fox  long  acquiescence  have  obscured  the  nature 

V.  Cash,  11  Penn.  St.  207  ;  Roberts  v,  Ber-  and  character  of  the  trust,  or  the  acts  of 

dell,  61  Barb.  (N.  Y.)  37;  Moffatt  v.  Bu-  the  parties  or  other  circumstances  give  rise 

chanan,  11  Humph.  (Tenn.)  369;  Grum-  to  presumptions  unfavorable  to  its  condnu- 

bles  V.  Grumbles,  17  Tex.  472 ;  Houseal  v,  ance,  in  all  such  cases  a  court  of  equity 

Gibbs,  1  Bailey  (S.  C.)  £q.  311;  Robinson  will  refuse  relief  on  the  ground  of  lapse  of 

V.  Hook,  4  Mas.  (IT.  S.  0.  0.)  152.  time,   and  its  inability  to  do  complete 

When  the  trust  is  repudiated  by  clear  justice.     Nettles  v.  Nettles,  57  Ala.  539; 

and  nnequivocal  words  and  acts  of  the  Philippi  v.  Philippi,  61  Ala.  41;  Lansdale 

tmstee,  who  claims  to  hold  the  trust  prop-  v.  Smith,  106  (J.  S.   391;  Goodwyn  v. 

erty  as  his  own,  and  such  repudiation  and  Baldwin,  59  Ala.  127  ;  Maury  v.  Mason,  8 

claim  are  brought  to  the  notice  of  the  Port.  (Ala.)  211  ;  Philippi  v.  Philippi,  115 

beneficiary  in  such  a  manner  that  he  is  U.  S.  157.     If  twenty  years  are  allowed  to 

called  upon  to  assert  his  equitable  rights,  elapse  from  the  time  from  which  proceed- 

the  statute  of  limitations  will  begin  to  run  ings  could  have  been  instituted  for  the 

from  the  time  such  repudiation  and  claim  settlement  of  a  trust,  without  the  com- 

came  to  the  knowledge  of  the  beneficiary,  mencement  of  such  proceedings,  and  there 

Turner  9.  Smith,  11  Tex.  620;  Williams  has  been  no  recognition  or  admission  within 

«.  First  Presbyterian  Society,  1  Ohio  St.  that  period  of  tiie  trust  as  continuing  and 

478  ;  Oliver  v.  Piatt,  3  How.  (U.  S.)  333  ;  undtBcharged,  a  presumption  of  settlement 

Badger  v.  Badger,  2  Wall.  (U.  S.)  87  ;  arises  which  operates  as   a  positive  bar. 

Gratz  V,  Provost,  6  Wheat.  (U.  S.)  481  ;  McCarty  v.  McCarty,  74  Ala.  546  ;  Green- 

Meriam  v.  Hassam,  14  Allen  (Mass.),  516  ;  lees  v.  Greenlees,  62  id.  330  ;  Harrison  v. 

Att,-Gen.  v.  Federal  St.  Meeting-House,  3  Heflin,  54  id.  552  ;  Rhodes  v.  Turner,  21 

Gray  (Mass.),  1;  Kane  r.  Bloodgood,  7  id.  210;  Blackwell  o.  Blackwell,  33  id.  57; 

Johns.  Ch.  (N.  Y.)  90;  Wedderbuni  v.  Worleytf.High,40id.l71;  Raglandv.Mor- 

Wedderbum,  4  Myl.  &  Cr.  41;  Bright  v.  ton,  41  id.  344 ;  and  this  may  be  said  to 

Legerton,  2  De  G.  F.  &  J.  606.  be  the  settled  law  of  equity  jurispnidence. 

•  Stoey,  J.,  in  Baker  v.  Whiting,  3  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk, 

Samn.  (U.  S.  C.   C.)  466;   Edmands  v.  1,138.     Hovenden  v.  Annesley,  2  Sch.  & 

University,  1  D.  &  B.  (N.  C.)  325.  Lef.  607;  Elmendorf  v,  Taylor,  10  Wheat. 

It  is  true,  as  a  general  rule,  that  when  (U.  S.)  152;  Wagner  v.  Baird,7  How.(U.  S.) 

ih«  relation  of  trustee  and  cestui  que  trwtt  233;  Bowman  v,  Wathen,  1  id.  189;  Kane 

is  uniformly  admitted  to  exist,  and  there  v.  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90. 
is  no  assertion  of  adverse  claim  or  owner-         '  ''Equitable  Actions,"  Chap.  VI. 
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for  the  peace  of  society,  by  refusing  to  interfere  where  lliere  Las  been 
gross  laches  in  prosecuting  the  right,  or  acquiescence  in  the  assertion 
of  an  adverse  right.^ 

Sec.  214.  Stale  TroBts  not  favored  in  Equity.  —  ^'A  court  of 
equity,"  saj's  Lord  Cahden,  **  which  is  never  active  in  reli^  against 
conscience  or  public  convenience,  has  alwaj's  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  rights.  Nothing  can  call 
forth  this  court  into  activity  but  good  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanting,  the  court  is  passive 
and  does  nothing.  Laches  and  neglect  are  always  discountenanced^ 
and  therefore  from  the  beginning  of  this  jurisdiction  there  was  always 
a  limitation  to  suits.  But  as  the  court  has  no  legislative  authority,  it 
could  not  properly  define  the  time  of  bar  by  positive  rule ;  it  was  gov- 
erned by  circumstances.  But  as  often  as  Parliament  had  limited  the 
time  of  action  and  remedies  to  a  certain  period  in  legal  proceedings, 
the  Court  of  Chancery  adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity  ;  for  when  the  legislature  had  fixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity,  which  bj^  its  own  proper  authority 
always  maintained  a  limitation  to  countenance  laches  beyond  the  period 
that  the  law  has  been  confined  to  by  Parliament,  and  therefore  in  all 
cases  where  the  legal  right  has  been  barred  by  Parliament,  the  equitable 
right  to  the  same  thing  has  been  concluded  by  the  same  bar."  ^  Bat 
courts  of  equity  do  not  apply  the  statute  to  matters  peculiarly  and 
exclusivelj'  within  their  own  jurisdiction,  and  for  this  reason  no  lapse 
of  time  will  preclude  a  court  of  equity  from  investigating  transactions 
and  accounts  between  parties  standing  in  the  relative* situation  of  tras* 
tee  and  cestui  que  trusty  where  the  transactions  between  them  are  not 
closed,  and  the  delay  of  the  claim  is  attributable  to  the  trustee  not  hav- 
ing given  that  information  to  his  cestui  que  trust  to  which  he  was  entitled, 
and  accounted  with  him  in  such  manner  as  he  ought  to  have  done,^  or 
where  the  circumstances  are  such  as  to  operate  as  a  reasonable  excuae 
for  the  delay ;  *  and  where  fraud  is  imputed  and  proved,  the  length  of 


1  Wagner  ».  Baird,  7  How.  (U,  S.)  234; 
Kennedy  v,  Georgia  State  Bank,  8  id.  586; 
Steams  r.  Page,  7  id.  819;  Piatt  v.  Vattier, 
9  Pet.  (U.  S.)  405;  Fenson  v.  Sanger,  6 
N.  Y.  Leg.  Obs.  43. 

«  Smith  V.  Clay,  3  Bro.  C.  C.  640,  note. 
In  Mellish's  Estate,  1  Para.  (Penn.)  482, 
the  court  refused  to  compel  a  trustee  to  ac- 
count after  an  unexplained  delay  of  thirty 
yeai"9. 

*  Wedderburn  v.  Wedderbura,  2  Keen, 
749;  Sheldon  v.  Weldman,  1  Ch.  Cas.  26; 
Phillips  V.  Munnings,  2  My.  k  Cr.  315; 
Hollis's  Case,  2  Vent.  346;  Smith  v.  Pocock, 
23  L.  J.  Ch.  596.  Ignorance  of  ^ue's  rights, 
at  law,  does  not  prevent  the  operation  of 


the  statute  of  limitations.  Campbell  v. 
Long,  20  Iowa,  882;  Bossanl  v.  White,  9 
Rich.  (S.  CO  Eq.  483;  Martin  v.  Bank, 
81  Ala.  115;  Davis  n.  Cotton,  2  Jones 
(N.  C.)  Eq.  430;  Abell  v.  Harris,  11  G.  & 
J.  (Md. )  867.  And  this  is  so  eyen  though 
the  action  is  founded  on  a  breach  of  trust. 
Cole  V.  McGlathry,  9  Me.  131.  But  in 
equity  it  would  operate  as  an  excuse  for 
delay,  especially  if  the  trustee  had  failed 
to  inform  the  cestui  que  trust  of  the  facts. 
Pugh  V.  Bell,  1  J.  J.  Marsh.  <Ky.>  899; 
Halsey  .v,  Tate,  62  Penn.  St.  311. 

«  Prevost  V.  Grata,  6  Wheat.  (U.  S.) 
481.   . 
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time  during  which  the  fVand  has  been  concealed  and  practised  is  rathet 
an  aggravation  of  the  offence  than  a  circumstance  to  excuse  delaj.^  In 
a  Pennsjlvania  case,'  where  after  a  debiy  of  Seventy  years,  upon  a  bill 
bronght  for  an  accounting  for  certain  stocks  which  had  been  sold  in 
tornst  for  a  person  who  was  then  dead,  who  knew  the  facts,  but  never 
set  up  any  claim  under  the  trust,  the  court  refused  to  interfere.'  In  a 
New  Hampshire  cose  ^  it  was  held  that  lapse  of  time  without  any  claim 
or  admission  of  an  existing  trust,  coupled  with  circumstances  tending  to 
show  that  the  trust  has  been  executed,  raises  a  presumption  of, its  exe- 
cution, and,  in  the  cas^of  a  guardian,  may  authorize  the  court  to  require 
a  less  specific  statement  of  the  items  of  the  account,  and  raise  a  pre- 
sumption of  payment  to  and  for  the  ward  to  the  amount.  Equity  will 
decline  to  interfere  to  relieve  against  a  trustee  after  a  long  lapse  of  time 
and  the  character  of  the  trust  has  become  obscure,  or  the  acts  of  the 
parties  or  other  circumstances  raise  a  presumption  against  it.*  So,  also, 
equity  will  refUse  to  interfere  where  there  has  been  a  clear  breach  of 
tmst,  and  the  cestui  qua  trust  has  for  a  long  time  acquiesced  in  the  mis- 
conduct of  the  trustee,  with  full  knowledge  of  the  breach.* 

Ssc.  215.  Conatniotive  or  Reanltiiig  Trusts.  —  The  rule  relative  to 
express  trusts  has  no  application  to  that  species  of  trusts  which  arise 
ftom  implication  or  operation  of  law^  and  consequently  are  the  ground 
of  an  action  at  law.^  One  who  is  not  actually  a  trustee,  but  upon 
whom  that  character  is  forced  by  a  court  of  equity,  only  for  the  purpose 

*  Bonk  of  the  United  States  v.  Beret-  •  Broadhnrst  v.  Balgany,  1  Y.  &  C.  28. 
ley,  1  How.  (U.  8.)  184;  Michand  v,  ^  Wisner  v,  Bamet,  4  Wash.  (U.  S. 
Oirod,  4  id.  508.  C.  C.)  681;  Hayman  v.  Keally,  8  Cranch 

>  Halsey  v.  Tate,  62  Penn.  St.  811.  (U.  S.  C.  C),  826;  Boone  v.  CMlea,  10  Pet 

>  See  Bobertaon  v,  Maclin,  8  Hayw.  (U.  S.)  177;  Lexington  v.  Ohio  R.  R.  Co., 
(Tenn.)  76,  where  great  delay  in  seeking  7  B.  Mon.  (Ey.)656;  Walker  v.  Walker,  16 
feitief  under  a  trust  was  held  to  have  great  S.  &  R.  (Penn. )  879;  Smith  v.  Calloway,  7 
iveight  against  tlv»  application.  Blackd   (Ind.)  86;    Singleton  v,  Moore, 

«  Oxegg  «.  Gregg,  1{$  N.  H.  190.    Lapse  Bice  (S.   C.)  £q.  110;  Ramsey  v.  Dens, 

erf  time  does  not  operate  as  a  bar  of  express  2  Desaa.  (S.  C. )  288  ;  Mussey  o.  Mussey, 

tniBts,  especially  where  the 'trustee  and  2  Hill  (S.  C.)  Ch.  496;  Spotswood  v.  Dan- 

thoeeclaimingunder  him  have  not  asserted  dridge,  4  H.  &  M.  (Va.)  189;  Stephen  v. 

an  adverse  claim  for  more  than  two  years,  Yandle,  8  Hayw.  (N.  C.)  281;  Talbot  v. 

aad  the  rin^ts  of  the  cestui  que  trust  will  Todd,  5  Dana  (Ky.),  199;  Cooke  «.  WU- 

Dot  be  barred,  though  he  has  neglected  to  liams,  2  K.  J.  £q.  209;  Rush  «.  Burr,  1 

claim  the  benefit  of  the  trust  for  nearly  Watts  (Penn.),   120;  Paige  v,  Haghes,  2 

forty  years  before.    In  order  that  lapse  of  B.  Mon.  (Ky.)  188  ;  Kane  v.  Bloodgood, 

fazne  shall  operate  to  raise  a  presumptive  ante;  Sheppards  v.  Turpin,  8  Gratt.  (Va.) 

bar,  the  trustee  must  have  so  conducted  878;  Wagstaff  v.  Smith,  4  I  red.  (N.  C.) 

with  reference  to  the  estate,  as  to  lead  to  £q.  1 ;  Green  v,  Johnson,  8  G.  &  J.  (lud. ) 

the  conolnsion  that  he  claimed  and  re-  889;  Hawley  v,  Cramer,  4  Cow.  (N.  Y.) 

gaided  it  as  his  own.    If  he  holds  it  in  717;  Wylly  v,  Collins,  9  Ga.  252;  Ball  v. 

Tecognition  of  the  trust,  no  length  of  time  Lawson,  4  W.  &  S.  (Penn.)  557;  Finney 

.will  bar  the  cestui,     Pinaon  v,   Ivey,  1  v.  Cochran,  1  id.  112;  Johnson  v.  Smith, 

Texg.  (Tenn.)  296.  27  Mo.  591;  Alston  v,  Alston,  84  Ala.  15; 

*  TtayioTV,  Blair,  14  Mo^  487;  Whedbee  Buchan  v.  Jones,  1,  Speera  (S.  C.)  £q. 
9.  Whedbee,  5  Jones  (N.  C. )  £q.  892.  875. 
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of  a  remed3',  may  avail  himself  of  the  statute.^  Thus,  where  a  bill  in 
chancery  was  filed  by  persons  residing  in  Canada,  claiming  title  to 
property-  in  Detroit,  which  had  been  in  the  possession  of  the  defendants 
and  those  claiming  under  them  since  1793,  without,  as  far  as  appeared, 
any  right  being  set  up  by  the  complainants,  or  by  those  claiming  under 
them,  to  the  title  or  the  possession  of  the  premises,  until  the  filing  of 
the  bill,  or  any  claim  to  the  rents  or  profits,  or  to  an  account  as  tenants 
in  common,  or  for  partition,  or  to  be  admitted  to  the  enjoj'^ment  of  any 
rights  as  co-heirs,  it  was  held  that  the  case  rested  upon  the  enforcement 
of  an  implied  trust,  and  that  a  court  of  equity  must  follow  the  courts  of 
law  in  applying  the  statute  of  limitations.^  Within  what  time  a  con- 
stmctive  trust  will  be  barred  must  depend  on  the  circumstances  of  each 
case.  There  are  few  cases  where  a  constructive  trust  can  be  enforced 
against  a  person  who  has  held  peaceable  possession  for  twenty  years, 
claiming  in  his  own  right,  but  whose  acts  have  made  him  a  trustee  by 
implication.'  And  the  same  rule  prevails  where  a  person  is  converted 
into  a  trustee  on  the  ground  of  fraud,^  and  the  statute  begins  to  run 
from  the  discovery  of  the  fraud.* 

Sec.  216.  Mistake  of  Trustee  in  Possession.  —  We  have  already 
seen  that  the  possession  of  the  trustee  is  treated  as  the  possession  of 
the  cestui  que  trust,  consequently  a  mistake  by  a  trustee  in  the  posses- 
sion of  land,  who  treats  a  wrong  person  as  equitabl}'  entitled  will  not 
afiect  the  rights  of  the  real  claimant ;  *  but  when  tiie  trust  is  merely 
implied,  the  rule  is  otherwise.  Thus,  if  a  person  receives  money  or 
goods  from  a  person  believing  that  they  belonged  to  him,  when  in  fact 
they  belonged  to  a  stranger,  an  implied  trust  is  raised,  and  the  stranger 
is  entitled  to  sue  at  once,  and  he  is  barred  by  the  statute  unless  suit  is 
brought  in  time.^ 

Sec.  217.  Funds  of  Societies  vested  in  Tmstees.  —  Where  the 
funds  of  an  association  in  the  nature  of  a  benefit  society  were  vested  ia 
trustees,  it  was  held  that  neither  the  association  nor  the  trustees  were 
trustees  for  the  purposes  of  the  statute ;  and  a  claim  to  a  pension  due 
to  the  widow  of  a  member  of  such  a  society  was  held  barred  as  to  the 
chief  part  thereof  after  the  lapse  of  more  than  twenty  years ;  in  the 
particular  case,  the  claim  being  to  a  sum  of  money  pa3'able  de  anno 
in  annum,  the  plaintiflT  was  allowed  so  much  thereof  as  had  become  due 
within  six  years  before  filing  the  bill,  with  interest  from  the  filing  of 
the  bill.*  Persons,  however,  appointed  tmstees  of  the  assets  of  a  cer- 
tain benefit  society,  called  the  Rational  Society,  which  was  insolvent, 

1  EhnendorftJ.  Taylor,  10  Wheat  (U.S.)  '»  Moore  v,  Greene,  19  How.   (U.  S.) 

152.  69. 

*  Beaubienv.  Beaubien,  28  How.  (U.  S.)  «  Lester  v.  Pickford,  Si  Beav.  676. 

190.  7  Buchan  v,  James,  1  Speers  (S.  C.) 

«  Michael  v. Giroud,  4  How.  (U.  8. )  608.  Eq.  876. 

<  Wheeler  v.   Piper,  8  Jones  (N.  C.)  *  Edwards  v.  Warden,  9  Ch.  496. 
£q.  249. 


§  219.]  TRUSTS  AND  TRUSTEES.  535 

were  considered  to  be  trustees  for  the  creditors  within  the  statute. 
There  is  no  fiduciaiy  relation  between  a  mutual  assurance  society'  or  its 
lanstees  and  a  policy-holder  or  grantee  of  an  annuity.^ 

Sec.  218. .  The  Liability  of  Trustee  for  Breaoh  of  Trust  creates 
Trust  Debt.  —  The  liability  of  a  trustee  for  a  breach  of  trust  creates 
only  a  simple  debt,  except  when  the  trust  is  created  by  specialty.  But 
when  the  trust  is  created  by  specialty,  it  is  a  trust  debt  to  which  neither 
the  trustee  nor  his  executor  can  plead  the  statute.^  In  several  Irish 
cases  *  it  has  been  held  that,  while  the  statute  will  not  run  in  favor  of 
the  trustee  in  his  lifetime,  it  will  run  in  favor  of  his  executor ;  but 
according  to  the  doctrine  of  the  English  case  ^  cited,  the  trustee  and 
his  executor  are  put  upon  the  same  footing  as  regai*ds  the  statute  in 
cases  of  breach  of  trust,  and  this  is  in  accordance  with  the  dicta  of 
several  previous  cases.* 

Sec.  219.  Vendor  and  Vendee  of  Ziand.  —  Upon  the  execution  of  a 
contract  to  convey,  the  vendee  in  equity  becomes  the  owner  of  the  land, 
subject,  however,  to  have  his  title  defeated  if  he  fails  to  perform  his  * 
agreement.  But  upon  f\ill  performance  by  him,  equity  treats  him  as 
absolute  owner  of  an  indefeasible  estate,  and  the  vendor  is  a  naked 
trustee,  having  no  estate  and  charged  with  the  simple  duty  to  convey  to 
the  vendee  upon  demand,  and  the  statute  does  not  begin  to  run  upon 
his  right  to  a  specific  performance  of  the  contract  by  a  conveyance  of 
the  land  by  the  vendor,  until  the  vendor  has  given  him  notice  of  his 
intention  not  to  convey,  or  done  some  other  unequivocal  act  indicating 
that  he  claims  and  holds  the  land  adversely.*  Equity  regards  the  ven- 
dee as  owner  upon  the  principle  that  it  regards  that  as  done  which 
ought  to  be  done,  and  will  compel  the  conveyance  of  the  legal  title  to 
him,  because  at  law  his  equitable  title  is  not  recognized,  and  so  long  as 
the  vendee  is  in  possession  under  his  contract,  the  statute  cannot  run 
upon  his  right  to  a  conveyance^ 

The  trust  which  arises  upon  the  sale  of  land,  where  the  purchase- 
money  has  been  paid,  is  a  resulting  trust.  It  is  excepted  out  of  the 
statute  of  frauds,  and  in  cases  which  admit  of  doubt,  parol  evidence  is 
admissible  to  rebut  the  presumption  that  a  trust  was  intended,  as  in  the 
ease  where  lands  are  purchased  in  the  name  of  one,  and  the  purchase- 
money  paid  by  another.  Although  from  the  circumstances  a  trust 
would  be  implied,  it  may  be  shown  that  it  was  intended  as  a  loan  or  an 

1  Pare  v.  Clegg,  29  Bear.  589;  Bannhig  Bishop,  1  D.  F.  &  J.  187;  Story  v,  Oape, 

on  Lim.  198.  2  Jar.  N.  8.  706. 

«  Bretdebanlc  v.  Goodwin,  L.  R.  6  Eq.  •  Love  v.  Watkins,  40  Cal.  647,  6  Am. 

545.  Rep.  624. 

*  Dunne  v.  Doran,  18  Ir.  Eq.  Rep.  545;  "  Temple,  J.,  In  Bodley  v.  Ferguson, 
Adair  v.  Shaw,  1  Sch.  &  Lef.  248;  Brinton  80  Cal.  511;  Morrison  v.  Wilson,  18  id. 
V.  Hutchinson,  8  Ir.  Ch.  Rep.  861.  498;    Richardson    «.    Kuhn,    6    Watts 

*  Brettlebank  v.  Qoodwhi,  anU.  (Penn.),  299;  Martin  v.Willink,  7  8.  Jc  R. 

*  Baker  «.  Martin.  5  Sim.  880;  Obee  v.  (Penn.)  297. 
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advance.  Like  express  trusts,  these  trusts  arise  from  a  confidence 
reposed  in  the  trustee,  and  are  in  accordance  with  the  intention  of  the 
parties.  In  this  respect  they  differ  widely  from  those  constructive 
trusts  which  are  established  by  evidence  and  forced  upon  the  conscience 
of  the  trustee  against  his  will,  and  generally  to  prevent  the  consumma- 
tion of  a  fraud.  In  the  latter  case  the  relation  of  the  parties  is  hostile 
fh>m  the  beginning,  and  the  possession  of  the  trustee  adverse ;  and 
there  being  no  actual  confidence  reposed  in  the  trustee,  there  can  be  no 
pretence  that^  according  to  the  intent  and  contract  of  the  parties,  the 
relation  was  to  be  a  continuous  one.  As  to  the  former,  the  relation 
being  friendly,  and  a  real  confidence  reposed  in  the  trustee,  which  may 
be  intended  as  a  continuous  one,  so  long  as  the  relation  is  recognized 
and  acted  upon  by  the  parties,  the  same  reason  that  induced  courts  of 
equity  to  recognize  the  trust  at  all  would  compel  them  to  recogsnze  its 
continued  existence.  The  purpose  of  the  trust  may  have  been  that  the 
trustee  should  continue  to  hold  the  title,  and  the  same  confidence  that 
led  to  the  trust  in  the  beginning  would  prevent  the  beneficiary  from 
compelling  a  conveyance  of  the  legal  estate  to  Jiim.  The  only  respect 
in  which  this  trust  differs  fh>m  an  express  trust  is  .as  to  the  mode  in 
which  it  is  established  or  proven.  That  is,  there  is  no  declaration  or 
agreement  by  which  the  terms  are  stated  upon  which  the  trustee  is  to 
hold  the  trust  property.  When  established,  they  are  recognized  and 
enforced  precisely  as  e^qpress  trusts  are  enforced ;  the  only  difference 
being  that  perhaps  a  different  presumption  might  arise  from  the  posses- 
sion of  the  trustee.  The  trust,  though  implied  from  the  evidence,  is  in 
reality  an  express  trust,  and  will  be  treated  as  such  by  the  court.  That 
is,  implied  trusts  are  considered  as  really  the  expression  of  the  donor 
or  grantor  as  those  which  are  denominated  express  trusts ;  the  differ- 
ence is  only  in  the  form  of  language  by  which  the  trust  is  expressed. 
They  derive  their  authority  from  the  will  of  the  donor,  grantor,  &c.,  as 
gathered  from  his  actions  or  expressions.^ 

1  TifiaDy  &  Bullard  on  Trusts  and  290.  In  Harris  v.  King»  16  Ark.  122,  the 
Trustees,  19.  In  Bartlett  v.  Judd,  23  court  went  much  further,  and  held,  that  if 
Barb.  (N.  Y.)  268,  which  was  an  action  to  the  vendor,  having  received  the  fall  pur- 
reform  a  deed,  the  vendee  having  been  in  chase-money,  executes  a  bond  to  convey, 
possession,  and  more  than  ten  years  having  and  then  remains  in  possession,  he  will  be 
elapsed,  the  court  held  that  he  was  not  presumed  to  hold  as  trustee  or  agent,  and 
barred,  notwithstanding  the  provision  of  the  statute  does  not  run  in  his  favor  against 
the  statute  that  "  bills  for  relief  shall  be  the  vendee.  This  is  held  upon  the  doc- 
filed  within  ten  years  after  the  cause  of  trine  of  trusts,  it  being  held  that  an  equi- 
action  accrued,  and  not  after."  It  was  table  title  to  real  estate  can  be  lost  only  ia 
held,  that  when  the  equitable  owner  of  the  same  manner  as  a  legal  title,  by  ad- 
land  is  in  possession,  and  is'  afterward  verse  possession.  The  same  doctrine  la 
evicted  by  the  owner  of  the  legal  title,  his  held  in  Scarlett  v.  Hunter,  8  Jones  (N.  C.) 
cause  of  action  to  establish  his  equitable  £q.  84.  See  also  Boone  v.  Chiles,  10  Pet. 
right  does  not  arise  until  after  eviction.  (U.  S.)  177;  Ahl  v.  Johnson,  20  How. 
Such  was  also  the  opinion  of  the  Chancellor  (U.  S.)  611;  Barlow  v,  Whitelock,  4 
in  Varick  v.  Edwards,  11  Paige  (N.  Y.),  Hani  <Va.)  180;  Crofton  v,  Ormsby,    2 


§  220.]  TBUSTS  AND  TBUSTEES.  537 

m 
■ 

The  conyejanee  from  the  trostee  to  the  cestui  que  trust  in  Buch  cases 
is  but  the  execution  of  the  trust ;  the  right  to  obtain  the  legal  title  is 
but  an  incident  to  the  estate  of  the  cestui  que  trust.  So  long,  therefore, 
as  the  estate  exists,  so  long  will  the  right  to  acquire  the  legal  title  sub- 
sist It  is  like  the  right  of  a  tenant  in  common  to  compel  a  paitition, 
and  is  not  a  cause  of  action  which  accrues  in  the  sense  of  the  statute 
of  limitations,  and  which  may  be  lost  by  the  lapse  of  time.  The  trus- 
tee and  cestui  que  trust  have  the  same  title,  and  do  not  hold  adversclj'  so 
long  as  the  rights  of  neither  are  denied.  If  A.  purchases  land  with  his 
own  money,  but,  for  proper  reasons,  the  deed  is  taken  in  the  name  of 
B.  with  his  consent,  and  A.  goes  into  possession  and  continues  to  use 
the  property  as  his  own,  this  would  be  an  implied  trust ;  but  no  one 
would  think  the  statute  of  limitations  would  deprive  A.  of  his  estate  for 
a  failure  to  obtain  the  legal  title  within  four  years.  He  is  guilty  of  no 
laches  in  asserting  his  rights.  His  possession  is  the  most  effective 
assertion  of  them. 

In  Texas,  this  question  has  been  considerably  discussed,  and  the 
decisions  are  in  accordance  with  this  view.  The  trust  created  is  held  to 
be  a  continuing  trust;  that  the  vendee  is  clothed  with  the  equitable 
title,  and  the  statute  does  not  run  against  his  right  to  enforce  a  specific 
performance,  so  long  as  he  remains  in  possession  with  the  acquiescence 
of  the  vendor.* 

Sec.  220.  Purchaser  of  Property  for  Benefit  of  another.  —  It  is  a 
well-settled  rule  that  where  one  person  purchases  lands  or  other  prop- 
erty for  another,  and  the  purchase-money  is  paid  by  the  beneficiar}'  or 
oat  of  his  funds,  although  the  title  is  taken  in  the  name  of  the  person 
making  the  purchase,  a  trust  results,  and  the  purchaser  holds  the  land 
or  other  property  in  trust  for  the  person  whose  money^  paid  for  the 
same,  whether  the  trust  was  created  by  writing,  or  vests  merely  in 
parol.*  If  a  part  only  of  the  purchase-money  is  paid  by  the  person 
claiming  the  benefit  of  the  trust,  the  resulting  trust  is  limited  to  the 
amount  so  paid,  even  though  he  subsequently  pays  the  balance,  or 
offers  to  pay  it,*  unless  a  note  or  other  obligation  is  given  for  the  baJ- 

ScL  k  Lef.  608;  Burke  v.  Length,  8  J.  &  title  could  only  be  barred  by  adverse  posses- 

L.  193;  Longworth  v.  Taylor,  1  McLean,  sion,   and,   therefore,  an    equitable    title 

(U.  8.  C.  C. )  896;  Miller  v.  Bear,  8  Paige,  could  only  be  barred  in  the  same  way. 
(X.   Y.)  Ch.    466;  Waters  v.   Travis,   9         i  Hemming  v.  Zimmerschitte,  i  Tex. 

Johna.  (N.  Y.)  460;  The  New  Barbadoes  169;  Mitchell  v.   Shepperd,    13  id.    484; 

ToU  Bridge  Co.  v.  Vreeland,  4  N.  J.  Eq.  Holman  v.  Criswell,  15  id.  894;  Vardeman 

157.     In  Coulson  v.  Walton,  9  Pet.  (TJ.  S.)  v.  Lawson,  17  id.  10;  Newson  v.  Davis, 

62,  a  special  performance  was  decreed  forty-  20  id.  419. 

four  years  after  an  action  might  have  been         '  Havens  v.  Bliss,  26  N.  J.  £q.  363; 

brought  for  that  purpose  by  the  vendee.  Cutler  t>.  Tuttle,  19  id.  649;  Stratton  v. 

It  was  held  that  the  statute  would  be  Dialogue,  16  id.  70. 
good  in  all  cases  in  equity  by  analogy,         *  Baldwin  v,  Campbell,  8  K.  J.  £q. 

when  at  law  it  would  have  been  held  good  891. 
nnder  atmilar  circumstances;  that  a  legal 
TOL.  II.  —  6 
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ance ;  ^  and  if  the  consideration  is  paid  by  two  or  more  persons  jointly,  a 
trust  results  in  favor  of  each,  to  the  extent  of  the  consideration  fur- 
nished by  each.^  The  rale  is  well-settled  that  the  trust  must  result  at 
the  time  of  the  execution  of  the  deed,  and  cannot  be  raised  by  matters 
subsequent  thereto,'  and  it  is  under  this  latter  rule  that  the  trust  is 
restricted  to  the  amount  of  the  purchase-money  actually  fhmished  by 
the  person  claiming  the  benefit  of  the  purchase  at  the  time  of  or  before 
the  execution  of  the  conveyance,  as  liie  trust  must  result  at  the  very 
instant  the  deed  is  executed,  or  it  cannot  result  at  all.^ 

1  Depeyster  «.  Gould,  8  N.  J.  Eq.  474;         »  Tannard  v.  Litde,  23  N.  J.  Eq.  264. 
Baldwin  v.  Campbelly  arUe,  ^  Davis  v.  Wetherell,  11  Allen  (Mass.), 

^  Cutler  v.  Tuttle,  wiUe,  15;  Barnard  v.  Jewett,  97  Mass.  87. 
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MOBTGAGOB  AND  MOBTGAGEE. 


Sisa  221.   Relation  of,  to  the  Property. 

222.  Distinction    between    Note   or 

Bond,  and  the  Mortgage  given 
to  secure  its  Payment.  Pe- 
riods of  Limitation  as  to,  in 
the  several  States. 

223.  Statutory  Provisions  relative  to 

Mortgages. 

224.  When  Statute  begins  to  run  in 

Favor  of  or  against  the  Mort* 
gagor. 

225.  Right  of   Redemption  barred, 

when. 

226.  When  Mortgagor  is  in  Posses- 

sion of  a  Part  of  the  Prem- 
ises. 

227.  Liability  of  Mortgagee  in  Pos- 

session. 

228.  Welsh  Mortgages. 


Sec.  229.  Presumption  of  Payment.  Effect 
(rf  Part  Payment. 
230.  Effect  of  Acknowledgment  or 
New  Promise  upon  the  Mort- 
gage. 
281.  Effect  of  Fraud  on  Pai-t  of 
Mortgagee. 

232.  Distinction  between  Equitable 

Lien  for  Purchase-money  and 
Mortgage. 

233.  Distinction  between  a   Pledge 

and  a  Mortgage.  Difference 
in  Application  of  Statute  to 
the  one  and  the  other. 

234.  Discharge  of   Mortgage  Debt, 

Effect  of. 

235.  Mortgagee  in  Possession. 

236.  Absolute  Conveyances,   but  in 

fact  Mortgages. 


Sec.  221.  Relation  of,  to  the  Property.  —  Before  proceeding  to  dis- 
cuss Uie  application  of  the  statute  to  this  class  of  securities,  it  is  proper 
to  ascertain  the  relation  which  the  parties  occupy  to  the  property 
covered  by  the  mortgage.  Strictly  speaking,  by  the  conveyance  the 
mortgagee  is  invested  with  the  legal  title  to  the  estate,  while  the  mort- 
gagor retains  only  the  equitable  title,  which  gives  to  him  the  right  to 
reinvest  himself  with  the  legal  title  upon  performance  of  the  conditions 
imposed  by  the  conveyance.  In  other  words,  the  mortgagee  takes  the 
legal  title  subject  to  a  condition,  unless,  as  is  the  case  in  some  of  the 
States,  the  statute  regulates  the  character  of  the  relative  estates. 

There  is  much  confusion  in  the  cases  as  to  the  precise  relation  of  a 
mortgagor  and  mortgagee  to  the  estate ;  but  this  confusion  results  mainly 
from  a  difference  in  the  form  of  the  mortgages  under  which  the  decisions 
have  arisen,  and  in  some  instances  from  the  peculiar  provisions  of  statutes 
relating  to  the  matter.  A  mortgagor  is  in  an  anomalous  position,  and 
in  the  language  of  Pabke,  B.,*  "  he  can  be  described  only  by  saving  he 
is  a  mortgagor."  Lord  Mansfield,  in  a  leading  case,"  sa3's :  "A  mort- 
gagor is  not  properly  tenant  at  will  to  the  mortgagee,  for  he  is  not  to 
pay  him  rent.     He  is  only  qvuodam  mode.     Nothing  is  more  apt  to  con- 


1  Litchfield  V.  Ready,  20  L.  J.  Ezch.  51.  '  Moss  v.  Gallimore,  Doug.  279. 
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found  than  a  simile.  When  the  court  or  counsel  call  a  mortgagor  a 
tenant  at  will,  it  is  barely  a  comparison.  He  is  like  a  tenant  at  will." 
The  mortgagor  has  sometimes  been  treated  as  a  tenant  at  will  to  the 
mortgagee,  or  as  a  mere  tenant  at  sufferance ;  but  at  the  present  day, 
until  condition  broken  and  foreclosure,  a  mortgagor  is  treated,  both  at 
law  and  in  equity,  as  the  legal  owner  of  the  estate,  the  mortgage  being 
only  a  security,  and  the  mortgagee  having  only  a  lien  upon  the  land,  as 
a  securitj'  for  his  debt.^ 

But  in  some  of  the  States  it  is  held  that  a  mortgage  in  fee  passes 
both  the  legal  and  equitable  estate,  defeasible  by  the  performance 
of  the  condition  according  to  its  legal  effect.'  The  preponderance  of 
authority,  however,  relative  to  ordinary'  mortgages,  is  in  favor  of  the 
doctrine  that  the  title  remains  in  the  mortgagor,  at  least  until  after  con« 
dition  broken  (and  in  many  of  the  States  until  after  foreclosure)  ;  *  and 

1  Elfe  V.  Cole,  26  Ga.  197  ;  Casborne  &c.,  10  id.  66;  Elfe  r.  Cole,  26  id.  197; 

17.  Scarfe,  1  Atk.  603  ;  Jackson  v.  Lodge,  United  States  v.  Athens  Annory,  35  id. 

86  Cal.  28;   Thayer  v,  Cramer.  1  McCord  344;  Seals  v.  Cashier,  2  Ga.  Dec.  76;  Hall 

(S.  C.)  Ch.  395  ;   McMillan  v,  Richards,  v.  Savill,  3  Iowa,  87;  Chick  v,  WOletts,  2 

9  Cal.  365  ;  United  States  v.  Athens  Ar-  Kan.   384  ;   Caruthera  v.  Humphrey,   12 

mory,   85  Ga.  344  ;  Fay  v,  Cheney,  14  Mich.    270  ;    Bryan  v.   Butts,   27   Barb. 

Pick,  (Mass.)  899;  Caruthers  v.  Humph-  (N.  Y.)  603;  Thayer  v.  Cramer,  1  McCord 

rey,   12  Mich.  270  ;   Bryan  v.  Butts,  27  (S.  C.)  Ch.  396. 

Barb.   (N.   Y.)    503  ;    Hall    v.   Savill,  8  In  Alabama,  a  mortgage  is  regarded  as 

Iowa,   37.      But  in  some  of  the  States  possessing  a  dual  nature,  bearing  one  char- 

the  legal  title  is  held  to  pass  for  some  acter  in  a  court  of  law  and  another  in  a 

puiposes.     Thus,   in  Glass  v.   Ellison,  9  court  of  equity,  but  the  legal  estate  is 

N.  H.  69,  it  was  held  that,  for  the  pro-  treated  as  remaining  in  the  mortgagor  un- 

tection  of  the  interests  of  the  mortgagee,  til  condition  broken,  when  it  at  once  vests 

and  in  order  to  give  him  the  full  benefits  in  the  mortgagee,  leaving  only  an  equity 

of  his  security,  the  legal  estate  passes,  but  of  redemption  in  the  mortgagor.     Welsh 

that  for  other  purposes  the  mortgage  is  in  v.  Phillips,  54  Ala.  309.    In  Arkansas,  the 

general  held  to  operate  only  as  a  mere  legal  estate,  as  between  the  mortgagor  and 

security  for  the  debt.     See  also,  to  same  mortgagee,  is  treated  as  being  in  the  latter, 

effect,  Clark  v.  Raybum,  1  Kan.  281.     In*  but  as  to  third  persons  it  is  in  the  mort- 

many  of  the  States,  as  between  the  mort-  gagor.    Terry  v,  Rosell,  32  Ark.  478;  Col- 

gagor  and  mortgagee,  it  is  held  that  the  lins  v.  Torry,  7  Johns.  (N.  Y.)  278  ;  Blan- 

title  passes,  but  not  as  to  third  persons,  cliard  v.  Brooks,  12  Pick.  (Mass.)  47.     In 

Terry  v.  Rosell,  32  Ark.  478.  Kansas,  Life  Association  1^.  Cook,  20  Kan. 

^  Blaney  v.  Bearce,  2  Me.  132;  Briggs  19;  Michigan,  Wagar  v.  Stone,  86  Mich. 

V.  Fish,  2  D.  Chip.  (Vt.)   100 ;  Carter  v,  864 ;  Nebraska,  Harley  v,  Estes,  6  Neb. 

Taylor,  3  Head  (Tenn.),  80;   Erskine  v.  386;  California,  Jackson  v.  Lodge,  ante; 

Townsend,  2  Mass.  495;  Wood's  Landlord  Georgia,  Baylaud  v.  Justices,  10  Ga.  66; 

&  Tenant,  183  et  seq.  Nevada,   Whitman  v.  Shiverick,   3  Nev. 

*  Whitmore  v.  Shiverick,  8  Nev.  288;  288;  and,  indeed,  in  most  of  the  States,*  a 

Jackson  v.  Lodge,  36  CaL  28  ;  McMillan,  mortgage  is  held  to  be  a  mere  security, 

V.    Richanls,   9    id.    365  ;    Goodenow  v.  vesting  no  estate  in  the  mortgagee  until 

Ewer,    16  id.   461 ;   Boggs  v,    Hargrave,  after  foreclosure,  Myers  v.  White,  1  Rawle 

id.  559 ;  Fogarty  v.  Sawyer,  17  id.  689 ;  (Penn.)  353 ;   State  v.    Laval,   4  McCord 

Button  V.  Warshauer,  21  id.  609;  Blud-  (S.C.),  336;  Cheeverv.  Railroad  Co.,  39  Vt. 

worth    V,   Lake,    83    id.   265  ;   Davis  v.  863;  while  in  Rhode  Island,  Connecticut, 

Anderson,  1  Ga.  176;  Rayland  v.  Justices,  New  Hampshire,  Minnesota,  Indiana,  North 
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in  England,  while  the  mortgagor  is  in  possession,  or  in  receipt  of  the 
rents  and  profits,  he  is  treated  as  a  freeholder,  and  as  such  is  entitled 
to  Tote  in  the  election  of  members  of  Parliament,^  and  is  entitled  to  re- 
tain possession  until  the  mortgagee  enters  or  brings  ejectment,'  and  is 
not  liable  to  the  mortgagee  for  the  rents  or  profits  of  the  premises.* 
The  right  of  the  mortgagor  to  retain  possession  of  the  premises,  and 
consequentl}'  his  right  to  lease  the  same  after  mortgage,  is  generally  up- 
held, but  must*depend  largely  upon  the  language  of  the  mortgage,  and 
upon  the  statutes  ]*elating  thereto  in  the  several  States,  although  tlie 
instances  are  very  rare  where  a  mortgagee  takes  possession  before  con- 
dition broken,  or  even  before  foreclosure  and  final  decree.  But,  with- 
out stopping  to  discuss  the  relation  of  the  parties  to  the  estate  farther, 
it  may  be  said  that  the  tenant  can  acquire  no  greater  rights  than  the- 
mortgagor  himself  had,  but  may  defend  his  title  under  the  lease  to  the 
same  extent  that  the  mortgagor  could,  and  may  even  redeem  the  estate: 
to  protect  his  term.^ 

Csrolina,  MiasiBsippi,  MisBouri,  and  Masaa-  v.  Taylor,   8  N.  Y.   44.     In  Walker  v. 

chnsetts,  the  common-law  rule,  with  some  King,   44  Vt.   601,  It  was  held  that  a. 

limitations,  prevails.   It  is  a  mere  incident  mortgagee  who  has  nerer  taken  posses- 

of  the  debt,  and  falls  with  it.    Morris  v,  sion   under  his  mortgage,   but  has  per- 

Baoon,  128  Mass.  68;  fienton  v,  Bailey,  mitted  the  assignee  of  the  mortgagor  to 

50  Vt.  137.  remain    in    possession,    has    no   greater 

In  New  York,  by  statute,  an  action  of  claim  against  him  for  rents  and  profits 

ejectment  by  a  mortgagee  lb  abolished,  and,  than  he  would  have  against  the  mon^ 

in  the  ausence  of  any  contract  for  posses-  gagor;  and  it  is  well  settled  that  he  has> 

sion,  the  mortgagor  is  entitled  thereto,  and  no  claim   upon  the    mortgagor  therefor, 

to  the  rents  and  profits  of  the  estate,  uu-  either  at  law  or  in  equity.     £x  parte  Wil- 

less,  upon  a  proper  showing  as  to  the  in-  son,  2  V.  &  B.  25*2;  Hill  v.  Bexley,  20 < 

adequacy  of  the  security,  and  the  irrespon-  Beav.  127 ;   Walmsley  v.  Milen,  7  C.  B. 

sibility  of  the  mortgagor,  the  courts  will  n.  s.  115  ;   Moss  v,  Gallimore,  1   Doug, 

appomt  a  receiver  of  the  rents.     Astor  v,  283  ;  Trent  v.  Hunt,  9  £xch.  14;  Joly  v. 

Turner,  11  Paige  (N.Y.)Ch.  436;  Sea  Ins.  Arbuthnot,  28   L.  J.  Ch.  547;   Cole  on 

Co.  V.  Stebbins,  8  id.  565.    But  after  sale,  I^ectment,  38,  478.    In  Georgia,  the  moi*t- 

a  tenant  who  went  in  under  the  mortgagor,  gagor  is  entitled  to  all  the  rents  and  prof- 

and  was  made  a  party  to  the  proceedings,  its  of  the  land,  until  he  is  sold  out  and 

is  bound  to  attorn  to  the  purchaser.    Lov-  dispossessed    by  foreclosure  prooeedings. 

ett  V.  Church,  9  How.  Pr.  (N.  Y.)  226.  Yason  v.  Ball,  56  Ga.  268.    In  Kentucky, 

>  8  &  4  WilL  lY.  c.  45,  §  28.  unless  the  rents  and  profits  are  specially 

s  Rex  V.  Edington,  1  East,  298;  Eeech  pledged,  the  same  rule  prevails,  and  the 

V.  HaU,  1  Doug.  21;  Bree  v.  Holbech,  2  mortgagee  cannot  claim  them  as  a  legal 

id.  655;  Reading  of  Judge  Trowbridge,  8  incident  of  the  estate.    A  court  of  equity 

Mass.  551 ;  Clark  v.  Rayburn,  1  Kan.  281.  may,  after  the  debt  becomes  due,  if  the 

*  Renard  v.  Brown,  7  Neb.  449.  The  property  is  inadequate  to  secure  the  debt, 
mortgagor's  right  to  lease  and  take  the  in  an  action  to  foreclose  the  mortgage, 
rents  continues  until  it  is  divested  by  appoint  a  receiver  of  the  rents.  But 
some  positive  interference  of  the  mortga-  if  there  is  no  deficiency,  they  go  to  the 
gee.  Dunn  v.  Tillery,  79  N.  C.  497;  mortgagor.  Douglass  v.  Cline,  12  Bash 
Chadboum  v.  Henderson,  58  Tenn.  460;  (Ey.),  608.  In  Mississippi,  the  mortgagor 
Gibson  v,  Farley,  16  Mass.  280.  retains  the  legal  title  and  right  of  posses- 

*  Rogers  v.  Moore,  11  Conn.  558.  As  sion  until  condition  broken,  and  the  mort- 
to  tenant's  right  to  redeem,  see  Averill  gagee  cannot  intefere  therawith,  nor  can 
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The  mortgagor  is  now  generally  treated,  at  least  in  equity,  as  retain- 
ing both  the  legal  and  the  equitable  title,  and  the  mortgagee  as  only 
holding  under  his  mortgage  a  conditional  title  or  lien  upon  the  land  for 
the  payment  of  the  debt  it  is  given  to  secure.^     But  whatever  may 

the  mortgagee  take  the  rents  and  profits  right  and  by  virtue  of  his  title,  and  not  as 
unless  so  agreed.  Myers  v.  Estell,  48  Miss,  a  tenant  at  sufferance.  Hooper  v.  Wilson, 
373;  Black  v.  Payne,  62  Miss.  271.  In  12  Vt.  695;  Crippin  t?.  Morrison,  13  Mich- 
North  Carolina,  the  mortgagor  is  treated  as  23;  Kidd  v.  Temple,  22  Cal.  255.  And  if 
having  an  equitable  freehold.  State  v,  a  mortgagee  takes  a  lease  of  the  mortgagor 
Ragland,  75  N.  C.  12.  In  Tennessee,  the  of  the  same  lands,  he  will  be  treated  as 
mortgage  to  the  extent  of  the  mortgage  debt  holding  under  the  lease  until  he  has  made 
is  pro  tarUo  a  sale,  giving  the  mortgagee  all  his  election  to  hold  under  the  mortgage, 
the  rights  of  a  Ixmafide  purchaser.  2  Tenn.,  Wood  v.  Felton,  9  Pick.  (Mass.)  171.  And 
Ch.  531.  So  in  Iowa.  Hewitt  v.  Rankin,  after  condition  broken  he  may  hold  under 
41  Iowa,  35.  In  Vermont,  after  condition  his  mortgage  without  first  surrendering 
broken,  he  may  enter  and  take  possession  possession  under  the  lease.  Shields  v. 
without  previous  notice,  if  he  can  do  so  Lozear,  84  N.  J.  L.  496.  The  mortgagor*s 
peacefully.  Fuller  v.  Eddy,  49  Vt.  11.  interest  is  an  estate  of  inheritance  in  no 
So  in  Maine,  he  may  enter  and  harvest  the  wise  affected  by  the  mortgage  before  entiy 
crops,  unless  the  mortgagor  is  occupying  and  foreclosure.  White  v.  Rittemeyer, 
by  agreement,  as  tenant.  Oilman  v.  Wills,  30  Iowa,  268.  See  Miner  v.  Beekman,  11 
•66  Me.  271.  In  Pennsylvania,  the  mort-  Abb.  Pr.  n.  s.  (N.  Y.)  147  ;  Norcross  v, 
gagee  is  treated  as  having  the  title  and  Norcross,  105  Mass.  265 ;  O'Dougherty  v. 
right  of  possession  to  hold  until  payment.  Felt,  65  Barb.  (N.  Y.)  220.  And  even 
and  may  enter  and  hold  the  lands  and  after  the  debt  is  due  he  is  not  entitled  to 
-receive  the  rents  and  profits  until  the  the  rents  and  profits,  ynless  the  security  is 
mortgage  debt  is  paid.  Tryon  v.  Musson,  insufiicient  Myers  v.  Estell,  48  Miss. 
.77  Penn.  St.  250.  These  conflicting  doc-  373.  As  to  the  nature  of  mortgagor's 
trines  are,  however,  only  applicable  to  estate,  see  Kline  v.  McGuerkin,  24  N.  J. 
ordinary  mortgages,  and  the  parties  may,  Eq.  411;  Hill  ij.  Hewitt,  35  Iowa,  568; 
by  special  provision,  entirely  change  the  Trimm  v.  Marsh,  54  N.  Y.  699;  Annapo- 
.resi)ective  rights  of  the  parties  under  the  lis,  &c.  R.  R.  Co.  v.  Gantt,  35  Md-.  116. 
mortgage.  The  mortgage  is  but  a  security,  and  the 
^  Carpenter  p.  Bowen,  42  Miss.  28;  freehold  still  remains  in  the  mortgagor. 
Trimm  v.  Marsh,  54  N.  Y.  599;  Fletcher  Jackson  v.  Willard,  4  Johns.  (N.  Y.)  41. 
.17.  Holmes,  32  Ind.  497;  Buchanan  v.  Mun-  He  is  seised  and  is  the  legal  owner.  Orr 
roe,  22  Tex.  637 ;  Williams  v.  Beard,  1  r.  Hadley,  36  N.  H.  575 ;  Hitchcock  v. 
S.  C.  309  ;  Johnston  v,  Houston,  47  Mo.  Harrington,  6  Johns.  (N.  Y.)  290 ;  Run^ 
227;  White  v.  Rittemeyer,  80  Iowa,  268;  yan  v,  Mensereati,  11  id.  634.  The  mort- 
Fletcher  v.  Holmes,  32  Ind.  497 ;  Elfe  v.  gagee,  before  condition  broken  at  least. 
Cole,  26  Ga.  197  ;  Mack  v.  Witzler,  89  has  no  estate  in  the  land  distinct  from  the 
Cal.  247;  Priest  v.  Wheelock,  58  111.' 114.  debt.  Aymar  v.  Bill,  5  Johns.  Ch.  670. 
Although  in  form,  a  conveyance  in  fee  When  out  of  poasession  he  cannot  be 
upon  condition,  yet,  in  effect,  even  after  treated  as  the  proprietor  of  the  estate, 
condition  broken,  it  is  a  mere  security  for  Norwich  r.  Hubbard,  22  Conn.  687.  It  is 
a  debt,  and  the  title  reverts  without  a  re-  only  a  security,  and  the  mortgagor  has  the 
conveyance,  whenever  the  debt  is  paid,  same  rights  to  the  estate  that  he  ever  had, 
Pease  t>.  Pilot  Knob  Iron  Co.,  49  Mo.  124;  except  against  the  mortgagor.  Wilkins 
and,  before  foreclosure,  is  not  subject  to  v.  French,  20  Me.  Ill;  Git  v.  Hadley,  86 
levy  and  sale,  Buckley  v.  Daley,  45  Miss.  N.  H.  576.  And  as  against  hini,  until  he 
838.  And  until  condition  broken  he  is  has  legally  entere<i  for  condition  broken, 
entitled  to  possession,  unless  otherwise  Kennett  v,  Plummer,  28  Mo.  142;  under 
provided  in  the  mortgage,  and  is  in  by  foreclosure  proceedings,  or  as  a  judgment 
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be  the  true  relation  af  the  parties  to  the  property,  it  is  held  that^ 
whichever  may  be  in  possesaion,  he  holds  the  possession  for  the 
other,  until  condition  broken,  and  neither  can  set  up  an  adverse 
claim  against  the  other  until  that  event  has  transpired.^  The  rule  is 
that  the  mortgagor  and  his  vendee  hold  in  subordluation  to  the  title  of 
the  mortgagee,  not  adversely  to  him ;  and  the  statute  of  limitations 
does  not  run,  even  after  the  law-day  is  past,  as  in  favor  of  the  mort- 
gagor or  his  vendee,  without  some  overt  act,  throwing  off  allegiance ; 
for  it  cannot  be  known  otherwise  that  the  mortgagor  or  his  vendee  is 
not  quietly  enjoying  the  possession  of  the  equity  of  redemption,  at  all 
times  acknowledging  the  rights  of  the  mortgagee ;  and  if,  in  an  action 

of  a  court  of  law,  or  by  the  consent  of  the  object  of  a  mortgage  is  merely  to  secure 
the  mortgagor.  Hooper  v.  Wilson,  12  Yt.  a  debt,  and  that  the  legal  estate  still  re- 
695;  Crippen  v.  Morrison,  13  Mich.  23;  mains  in  the  mortgagor;  and  it  was  held 
Pierce  v.  Brown,  24  Yt.  195;  Hill  v,  Rob-  also  that  the  husband  of  a  woman  who  had 
ertson,  24  Miss.  368;  Pratt  v.  Skolfield,  45  an  estate  in  a  term  for  ninety-nine  years, 
Me.  886.  Lord  Mansfield,  in  The  King  but  which  had  been  by  her  and  her  first 
V,  St.  Michael's,  2  Doug.  681,  very  clearly  husband  mortgaged  to  secure  a  loan,  gained 
defines  the  relations  of  the  mort^^gor  and  a  settlement  by  a  residence  upoo  the  estate 
mortgagee  to  the  lands.  He  says :  "  A  for  forty  days,  under  a  statute  which  en- 
mortgagor  in  possession  gains  a  settlement  abled  a  person  owning  a  freehold  estate  in 
because  the  mortgagee,  notwithstanding  a  parish,  who  resided  upon  it  for  the  period 
the  form,  has  but  a  chattel,  and  the  mort-  of  forty  days  to  acquire  a  settlement  therein; 
gage  is  only  security.  It  is  an  affront  to  and  the  court  adopted  the  rule  as  stated 
common  sense  to  say  that  the  mortgagor  by  Lord  Manhfii^ld  in  The  King  v.  St 
is  not  the  real  owner."  In  an  earlier  case,  Michael's,  supra.  See  opinion  of  Grose,  J. 
Martin  v.  Weston,  2  Burr.  978,  he  thus  The  legal  estate  of  the  mortgagor  is  not 
defines  the  interest  covered  by  a  mortgage:  divested  by  condition  broken  or  entry 
"  A  mortgage  is  a  charge  upon  the  land,  therefor  by  the  mortgagee,  but  he  retains 
And  whatever  would  give  the  money  will  such  an  estate  therein  that  it  may  be  levied 
carry  the  estate  in  the  land  along  with  upon  and  sold  under  execution.  Trimm 
it,  to  any  purpose.  The  estate  in  the  v.  Marsh,  64  N.  Y.  599  ;  Gorham  v.  Ar- 
land  is  the  same  thing  as  the  money  due  nold,  22  Mich.  247.  But  c<mtra,  see  Buck- 
upon  it.  It  will  be  liable  to  debts  ;  it  ley  v.  Daly,  45  Miss.  388.  In  Kennett  v. 
will  go  to  the  executors ;  it  will  pass  by  Plummer,  58  Mo.  142,  it  was  held  that, 
will  not  made  and  executed  with  the  sol-  until  after  condition  broken  and  entry  by 
emnities  required  by  the  statute  of  frauds,  the  mortgagee,  the  mortgagor  continues 
The  assignment  of  the  debt  or  forgiving  it  owner,  and  may  lease  the  estate,  and  in 
will  draw  the  land  after  it  as  a  conse-  every  respect  deal  with  it  as  owner.  Mc- 
quence.  Nay,  it  would  do  it,  though  the  Kircher  v.  Hawley,  16  Johns.  (N.  Y.)  289; 
debt  was  forgiven  only  by  parol."  In  Partington  v.  Woodcock,  5  N.  &  M.  672; 
Eaton  V.  Jaques,  2  Doug.  455,  a  term  for  Watts  v.  Coffin,  11  Johns.  (N.  Y.)  495 ; 
years  was  assigned  by  way  of  mortgage  with  Rogers  v,  Humphreys,  4  Ad.  &  El.  299; 
a  clause  of  redemption,  and  it  was  held  by  Partington  v.  Woodcock,  5  N.  &  M.  672  ; 
the  court  that  the  lessor  could  not  sue  the  Peters  v.  Elkins,  14  Ohio,  344 ;  McKirnher 
mortgagee  as  assignee  of  all  the  estate,  v.  Hawley,  16  Johns.  (N.  Y.)  289;  Rogers 
right,  title,  interest,  &c.,  of  the  mortgagor  t;.  Moore,  11  Conn.  563. 
even  after  the  mortgage  had  been  forfeited,  i  Gould  v.  Newman,  6  Maas.  239; 
unless  the  mortgagee  hati  taken  actual  pos-  Sweetser  v,  Lowell,  83  Me.  446;  Colton  v. 
setjsion.  See  also,  to  same  effect,  Walker  t>.  Smith,  11  Pick.  (Mass.)  311;  McGuire  ». 
Reeves,  2  Doug.  461,  note  1.  In  The  King  Shelby,  20  Ala.  456. 
V.  Eddington,  1  East,  288,  it  was  held  that 
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by  the  second  mortgagee  against  the  mortgagor,  he  recover  the  prop- 
ert}*,  and  purchase  subsequently  at  his  own  sale,  the  first  mortgagee  is 
not  barred,  by  limitation,  until  six  years  from  the  sale,  of  his  right  of 
foreclosure.^  "  One  is  much  at  a  loss,"  saj-s  Patterson,  J.,^  ''  as  to  the 
proper  terms  in  which  to  describe  the  relation  of  mortgagor  in  posses- 
sion to  the  mortgagee.  In  one  case  *  such  mortgagor  is  held  to  be  ten- 
ant to  the  mortgagee ;  sometimes  he  is  said  to  be  the  bailiff  of  the 
mortgagee ;  and  in  a  late  case  Lord  Tenterden  said  that  his  situation 
was  of  a  peculiar  character.  But  it  is  clear  that  his  possession  is,  at 
all  events,  not  adverse  to  the  title  of  the  mortgagee."  ^  It  has  some- 
times been  thought  that  the  mortgagee  occupies 'the  position  of  a  trus- 
tee to  the  mortgagor ;  but  as  there  is  no  trust  expressed  in  the  mortgage, 
if  he  can  be  said  to  be  a  trustee  at  all,  it  is  only  by  implication,  and  in 
subordination  to  the  main  purposes  of  the  contract.  His  right  is  quali- 
fied and  limited,  yet  he  has  a  distinct  and  beneficial  interest  in  the 
estate  which  may  in  a  certain  contingency  become  absolute  and  per- 
petual, and  may  be  enforced  against  the  mortgagor.  It  is  a  general 
rule  that  a  trustee  is  not  allowed  to  deprive  his  cestui  que  trust  of  the 
possession  ;  but  a  court  of  equity  never  interferes  to  prevent  the  mort- 
gagee from  assuming  the  possession.  In  this  respect,  it  will  be  per- 
ceived that  there  is  a  marked  difference  in  the  contract  between 
mortgagor  and  mortgagee,  and  trustee  and  cestui  que  trust,  A  trustee 
is  estopped  in  equity  from  dispossessing  his  cestui  que  trust,  because 
such  dispossession  would  be  a  breach  of  trust.  A  mortgagee  cannot  be 
estopped,  because  in  him  it  is  no  breach  of  trust,  but  in  conformity  to 
his  contract.  On  the  same  principle  a  mortgagee  is  not  prevented,  but 
assisted  in  equit}',  when  he  has  recourse  to  a  proceeding  which  is  npt 
oply  to  obtain  the  possession,  but  the  absolute  title  to  the  estate,  by 
foreclosure.  There  is  no  resemblance,  in  this  respect,  to  the  character 
of  a  trustee,  but  to  a  character  directly  opposite ;  and  it  is  in  this 
opposite  character  that  the  mortgagee  accounts  for  the  rents  and  profits 
when  in  possession,  and  when  he  is  not,  receives  the  interest  of  his 
mortgage  debt.  The  ground,  therefore,  on  which  a  mortgagee  is  in 
an}'  case  and  for  any  purpose  considered  to  have  a  character  resembling 
that  of  a  trustee  is  the  partial  and  limited  right,  which,  in  equity,  he  is 
allowed  to  have  in  the  whole  estate,  legal  and  equitable.  And  hence, 
although  as  a  general  rule  the  statute  will  not  apply  to  a  direct  trust, 
3'et  a  mortgagee  is  allowed  to  set  up  lapse  of  lime  as  a  bar  to  the 
equit}'  of  redemption.*  After  the  mortgage  debt  has  been  paid,  if  the 
mortgagee  is  in  possession  from  that  time,  he  holds  the  premises  as 
trustee  for  the  mortgagor,  and  he  cannot  set  up*  his  possession  as 

1  Boyd  V.  Beck,  29  Ark.  708;  Jamiaon         «  Jones  v.  Williams,  6  Ad.  &  El.  291. 
V.  Perry,  88  Iowa,  14;  Rockwell  v.  Ser-  «  Partridge  v,  Bere,  6  B.  &  Aid.  604. 

vant,   68  III.   424;  Parker  v.  Batiks,  79         *  Wilkinson  v.  Flowers,  87  Miss.  679. 
N.  C.  480;  Medley  v,  Elliott,  62  III.  682;         *  Cholmondeley  ».    Clinton,    2    J.    & 

Martin  p.  Jackson,  27  Penn.  St.  604.  W.  1. 
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adverse  until  he  has  done  some  act  which  shows  that  his  possession  and 
claim  is  adverse.^ 

Sec.  222.  Dlstinctioii  between  Note  or  Bond,  and  the  Mortgage 
given  to  secure  its  Payment.  Periods  of  Limitation  as  to,  in  the 
several  States.  —  The  fact  that  a  note  or  other  security  is  recited  in 
the  mortgage  which  is  given  to  secure  its  pajTnent  does  not  raise  the 
note  or  other  debt  from  the  character  of  a  simple  contract  to  a  spe- 
cialtj',  or  in  anywise  affect  or  change  the  operation  of  the  statute  of 
limitations  thereon;  nor,  on  the  other  hand,  generally,  does  the  cir- 
cumstance that  the  statute  has  run  upon  the  note  or  debt  affect  the 
mortgage  given  to  secure  it,  or  destro}'  the  lien  which  it  imposes  upon 
the  land  for  the  payment  of  such  debt  In  some  of  the  States,  as  Cali- 
fornia,^ Nevada,'  Nebraska,*  Iliinois,*  Iowa,'  Texas,^  and  Kansas,' 
the  debt  is  regarded  as  the  principal,  and  the  mortgage  as  a  mere  inci- 
dent, and,  consequently,  when  the  debt  is  barred,  the  remedy  upon 
the  mortgage  is  also  barred.  This  peculiar  doctrine,  however,  is  due 
to  the  statutes  in  those  States,  rather  than  to  the  introduction  of  a 
new  principle  by  the  courts.  In  most  of  the  States  the  statute  runs 
upon  the  note  or  debt,  which  is  merely  a  simple  contract,  within  a 
shorter  period  than  it  does  upon  the  mortgage,  which  is  a  specialty ;  but 
while  the  debt  itself,  because  of  the  statute  bar,  ceases  to  be  enforceable 
as  a  personal  claim,  yet  the  lien  created  by  the  mortgage,  as  well  as 
the  right  to  enforce  it,  still  remains,  and,  if  enforced  before  it  is  also 
barred,  continues  as  a  valid  securitv  for  the  debt  and  for  the  interest 
accruing  thereon  even  after  the  debt  itself  is  barred  by  the  statute,  —  the 
role  being,  that,  where  the  security  for  a  debt  is  a  lien  on  property-,  real 
or  personal,  the  lien  is  not  impaired  in  consequence  of  the  running  of 
the  statute  of  limitations  upon  the  debt.'    The  debt  is  not  extinguished, 

1  Green  r.  Turner,  38  Iowa,  112;  Ham-  the  extinguishment  of  the  mortgage  under 

mond  V.  Hopkins,  3  Yeig.  (Tenn.)  526;  such  circumstances  is,  that  the  mortgage  is 

YardboFOttgh  v.  Newell,  10  id.  876-  not  extinguished  by  an  extinguishment  of 

•  Lord  V,  Morris,  18  Cal.  482.  the  mere  personal  liability  of  the  mort- 
■  Henry  v.  Confidence  Co.,  1  Nev.  619.  gagor  by  operation  of  law  or  by  agreement 

•  Hurley  r.  Estes,  6  Neb.  886.  of  the  parties,  even  if  there  is  no  intention 

•  Harris  v.  Mills,  28  111.  44;  Hagan  v.  to  extinguish  the  debt  itself,  Donnelly  r. 
Parsons,  67  id.  170.  Slmonton,    18  Minn.    801;  holding  that 

«  Gower  «.  "Winchester,  33  Iowa,  308;  the  mortgage  is  not  extinguished  by  the 

Clinton  Co.  «.  Cox,  37  id.  670.  running  of  the  statute  upon  the  note  or 

^  Roes  V.  Mitchell,  28  Tex.  160;  Duty  obligation  which  it  is  given  to  secure.     In 

tr.  Graham,  12  id.  427.  Higgins  o.  Scott,  2  B.  &  Ad.  418,  this 

•  Schumacker  v,  Siebert,  18  Kan.  104.  principle  is  illustrated  in  the  case  of  an 

•  Chaml)erlin  t;.  Muder,  16  N.  H.  881.  attorney's  lien  upon  a  judgment,  which  it 
The  general  rule  that  a  discharge  of  the  was  held  might  be  enforced,  although  his 
debt  discharges  the  mortgage  lien  given  to  remedv  for  the  debt  itself  was  barred. 
secure  it,  does  not  apply  where  the  debt  is  Potter  «.  Stransky,  48  Wis.  235;  Thayer 
merely  barred  by  the  statute  of  limitations  t?.  Mann,  19  Pick.  (Mass.)  686;  Town- 
er by  a  certificate  in  bankruptcy.  Buckv.  send  «.  Jennison,  9  How.  (U.  S.)  418; 
Cooper,  26  Miss.  599.    The  rule  relative  to  Belknap  v.  Glcason,  11  Conn.  160;  Heyer 
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but  the  remedy  is  taken  away  by  the  statute.^  A  mortgage^  being  a 
specialty,  is  barred  by  the  lapse  of  the  period,  after  it  becomes  due, 
fixed  upon  by  statute  for  that  class  of  obligations ;  and  where  specialties 

are  not  specially  provided  for,  they  are  left  subject  to  the  operation  of 
the  common-law  presumption  of  payment  arising  from  the  lapse  of 
twenty  years,  without  the  payment  of  any  part  of  the  principal  or  inter- 
est^ after  it  becomes  due.'    In  some  of  the  States  the  statute  provides 

V,  Pniyn,  7  Paige  (N.  Y.)  Oh.  465;  Mc-  *  The  presumption  that  a  moitgage  is 

Elmoyne  t).  Cohen,  13  Pet.  (U.S.)  312;  paid  only  arises  at  the  expiration  of  twenty 

Spears  v.  Hartley,  3  Esp.  81;  Pratt  v.  Hug-  years  from  the  last  payment  of  principal  or 

gins,  29  Barb.  (N.  Y.)  277;  Crane  v.  Page,  interest.     Peck  v.  Mallons,  10  N.  Y.  509; 

4  Gush.  (Mass.)  488;  Smith  v.^Washington  People  v.  Wood,  12  Johns.  (N.  Y.)  242. 

City,  &c.  R.  R.  Co.,  83  Gratt.  (Ya.)  617;  Con8eqtteu2;ly,  if  within  tliat  time  payments 

Browne  v.  Browne,  17  Fla.  607,  35  Am.  have  been  made  by  the  mortgagor  on  ac- 

Rep.  96;  Union  Bank  v.  Stafford,  12  How.  count  of  the  mortgsge,  the  presumption 

(U.  S.)  340  ;  Eastman  v.  Foreter,  8  Met.  cannot  arise,  Kew  York  Life  Ins.,  &c.  Co. 

(Mass.)  19;  Sturgis  v.  Crowningshield,  4  v.  Covert,  3  Abb.  Dec.  (N.  Y.)  350;  or 

Wheat.  (U.  S.)  122  ;  Hughes  t;.  Edwards,  even  if  he  has  admitted  the  legal  existence 

9  id.  489  ;  Harris  v.  Vaughn,  2  Tenn.  Ch.  of  the  mortgage,  Meyer  v.  Pruyn,  7  Paige 

483;  Elkins  v.  Edwards,  9  Ga.  826;  Wal-  (N.  Y.)  Gh.  465.     And  an  admission  by 

termire  v.^Westover,  14  N.  Y.  20 ;  Myer  a  purchsaer  from  the  mortgagor  and  a 

V,  Beal,  5  Oreg.  130  ;  Trotter  v,  Erwin,  promise  to  pay  it  within  twenty  years  will 

27  Miss.  772  ;  Cook  v.  Culbertsen,  9  Nev.  rebut  the  presumption  of  payment  both  as 

199;  Henry  v.  Confidence  G.  &  8.  Mining  against  the  purchaser  and  his  judgment 

Co.,  1   Nev.  619;  Nevitt  v.   Bacon,  82  creditors.     Park  ».  Peck,  1  Paige  (N.  Y.) 

Miss.  212;  Wilkinson  v.  Flower,  87  id.  Ch.  477;   Belmont  w.  O'Brien,  12  N.  Y. 

179;  Beade  v.  Edwards,  2  Nev.  302;  Gary  894;  People  v.  Pierce,  10  Johns.  (N.  Y.) 

V,  May,  16  Ohio,  66;  Fisher  v,  Mossman,  414 ;   Newcoms  v,  St.  Peter's  Church,  2 

11  Ohio  St.  42;  Wood  v,  Augustine,  61  Sandf.  (N.  Y.)  Ch.  636;  Marvin  r.  Hotch- 

Me.  46  ;  Longworth  v.  Taylor,  2  Cin.  (Su-  kiss,  6  Cow.  (N.  Y.)  401.     But  this  pre- 

perior  Ct.  Ohio)  89 ;  Kennedy  v.  Knight,  snmption  cannot  be  rebutted  by  mere  proof 

21  Wis.  340;  Kellar  v.  Sin  ton,  14  B.  Mon.  of  non-payment  in  fact.     Fisher  v.  New 

(Ky.)  317;  Richmond  «.  Aiken,  25  Vt  York,  67  N.  Y.  73.    **  It  is  perfectly  set- 

824  ;  Ohio  L.  &  T.  Ins.  Co.  v.  Winn,  4  tied,"  says  Sir  William  Grant,  in  Barron 

Md.  Ch.  253  ;  Cleaveland  v,  Harrison,  16  v.  Martin,  19  Ves.  827, "  that  twenty  years' 

Wis.  670.    "  It  is  well  settled,"  says  HiN-  possession  by  the  mortgagee  is  prima  facit 

MAN,  C.  J.,  In  Hough  V,  Bailey,  32  Conn,  a  bar  to  the  right  of  redemption."    Craw* 

288,  "  that  the  mere  fact  that  a  debt  is  ford  v.  Taylor,  42  Iowa,  260 ;   Moore  v. 

barred  at  law  by  the  statute  of  limitations  Caple,  8  Johns.  (N.  Y.)  Ch.  385;  Blake  «. 

does  not  constitute  a  defence  to  a  bill  for  Foster,  2  B.  &  B.  402 ;  Demorest  v.  Wyn- 

the  foreclosure  of  a  mortgage  given  to  koop,  3  Johns.  (N.  Y.)  Ch.  129;  Hall  o. 

secure  it,  or  to  an  action  of  ejectment  to  Denckla,  28  Ark.  506;  Johnson  u.  Mounsey, 

recover  possession  of  the  mortgaged  estate.  40  L.  T.  n.  s.  234;  Hoffman  v.  Harrington, 

In  order  to  bar  the  mortgagee's  right  of  83  Mich.  392;  Amory  v,  Lawrence,  8  Cliff, 

foreclosure,  or  a  suit  at  law  to  recover  pos-  523  ;  Bates  v.  Conrow,  11  N.  J.  £q.  137; 

session,  the  mortgagor  must  have  been  per-  Ayres  v,  Waite,   10   Cush.    (M.rsm.)   72; 

niitted  to  remain  in  possession  of  the  prem-  Roberts  v.  Littlefield,  48  Me.  61 ;  Howland 

ises   for  fifteen   years   at   least,   without  v.  Shurtliff,  2  Met.  (Mass.)  26;  Randall  v. 

payment  of  any  portion  of  the  debt  or  the  Bradley,  65  Me.  43  ;  Slicer  v.  Bank  of 

performance  of  any  act  recognizing  the  Pittsburgh,  16  How.  (U.  S.)  57;  Bailey  v. 

continued    existence   of   the    mortgage."  Carter,  7  Ired.  (N.  C.)  Eq.  282;  Slee  o. 

Jarvis  v.  Woodruff,  22  Conn.  548;  Haskell  Manhattan  Co.,  1  Paige  (N.  Y.)  Ch.  48; 

V,  Bailey,  id.  569.  Hughes  v,  Edwards,  9  Wheat.  (U.  S.)  489; 

1  Lowv.  Allen, 26CaL  141;  Sichelv.Car-  Dexter  v.  Arnold,  1  Samn.  (U.  S.)  109  ; 

rello,42id.498;Beckford9.Wade,17yes.87.  Knowlton  v.  Walker,  18  Wis.  264;  Cook 
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that  unless  a  specialty  is  paid,  either  wholly  or  in  part,  within  th^ 
period  of  twenty  years,  it  shall  be  presumed  to  be  paid ;  and  these  stat- 
utory presumptions,  although  onh'  a  re-enactment  of  the  common-law 
rule  by  the  legislature,  are  nevertheless  treated  as  deriving  increased 
vigor  by  such  enactment,  and  operate  as  an  absolute  bar  to  a  recovery 
thereon,  after  the  lapse  of  the  period  fixed  by  statute,  unless  the  oper- 
ation of  the  statute  has  been  saved  by  some  one  of  the  modes  provided 
in  the  statute ;  and  a  court  of  equitj'  will  decree  the  satisfaction  of  a 
mortgage  which  has  been  permitted  to  lie  dormant  during  the  entire 
period  fixed  by  statute  for  the  maturing  of  this  presumption  ;  ^  whereas, 
under  the  common-law  presumption,  while  a  court  of  equity  in  analogy 
to  the  statute  will  not  enforce  a  mortgage  which  has  been  permitted  to 
Me  dormant  for  the  period  requisite  under  the  statute  to  acquire  the 
title  to  land  by  adverse  possession,  neither,  on  the  otlier  hand,  will  it 
ordinarily  decree  its  satisfaction  unless  payment  in  fact  is  proved,  —  the 
mere  lapse  of  time,  of  itself,  not  being  regarded  as  a  sufficient  ground 
for  its  interference,^  and  the  presumption  raised  by  the  lapse  of  such 
period  IS  liable  to  rebuttal  by  evidence  which  fairly  raises  a  contrary 
presumption.*  In  the  case  last  cited  it  was  held  that,  where  no  entr)- 
to  foreclose  a  mortgage  has  been  made  in  compliance  with  the  statute, 
a  bill  to  redeem  m^'  be  brought  b}'  a  mortgagor  at  any  time  within 
twenty  years,  and  that  if  the  mortgagee  has  been  in  peaceable  posses- 
sion after  condition  broken  for  Xhat  period,  no  interest  having  been  paid, 
the  right  to  redeem  is  not  favored  in  equity,  and  in  analogy  to  the 
statute  the  mortgagor  will  not,  except  for  special  reasons,  be  ad- 
mitted to  redeem.^  It  may  be  said  that  the  special  reasons  which 
will  let  a  mortgagor  in  to  redeem  after  the  lapse  of  such  period  must 
come  within  some  one  of  the  exceptions  named  in  the  statute  ;  ^  and  if 
the  mortgagor  or  those  claiming  under  him  is  under  any  disability  at 
the  time  when  the  mortgage  debt  matures,  or  the  condition  thereof  is 
broken,  neither  the  statute  nor  the  presumption  applies  until  such  disa- 
bility is  removed.^  There  is  another  circumstance  to  be  considered  in 
determining  the  right  of  the  mortgagor  to  redeem  afler  the  mortgagee 
has  been  in  possession  for  the  requisite  statutory  period,  and  that  is, 
whether  during  the  entire  period  his  possession  has  been  adverse  to  the 

«.  Finkler,  9  Mich.  181;  Ross  ».  Norvell,  v.  Kopner,  1  S.  &  S.  847;  Jennerr.  Tracey, 

1  Wash.  (Va.)  17;  Gunn  v,  Brantley,  21  8  P.  Wms.  287,  note;  White  v.  Ewer,  2 

Ala.   «88;   Montgomery  v.   Chad  wick,  7  Vent.  340;  Belch  ».  Harvey,  8  P.  Wms.  287, 

Iowa,  114;  Halsey  v,  Johnson,  66  111.  189;  note  ;  Lamar  v.  James,  8  H.  &  M.  (Md.) 

McNair  v.  Lot,  84  Mo.  283.  828;  Demorest  r.Wynkoop,  ante.    The  in- 

•  Kellogg  r.  Woods,  7  Paige  (N.  Y. )  Ch.  stances  where  a  mortgagee  or  mortgagor  are 
578.  under  disabilities  must  be  extremely  rare, 

«  Coates  V.  Roberts,2  Phila.  (Penn.)  244.  as  usually  neither  will  be  under  a  disability 

•  Ayres  v.  Waite,  10  Cuah.  (Mass. )  72.  at  the  date  of  the  mortgage.    But  instances 

•  Robinson  v.  Fife,  3  Ohio  St.  55L  may  arise  where  a  disability  intervenes 

•  Limerick  v.  Voorhis,  9  Johns.  (N.  Y.)  between  the  date  of  the  mortgage  and  the 
129  ;  Demorest  v.  Wynkoop,  8  Johns,  accruing  of  a  right  of  action 'under  it,  as 
(N.  Y.)  Ch.  129.  where  either  party  becomes  insane.     • 

•  Beck  ford  v.  Wade,  17  Yes.  99  ;  Price 
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mortgagor,  because,  if  be  bas  misled  tbe  mortgagor  by  assuming  any 
obligation  to  bim  as  a  return  for  bis  being  let  into  possession  or  otber- 
wise,  whereby  tbe  mortgagor  bas  been  induced  to  lie  b}*  without  redeem- 
ing the  land,  a  court  of  equit}*  will  not  treat  tbe  possession  as  adverse.^ 
In  those  States  where  special  statutory  provisions  are  made '  that  a 
failure  to  bring  proceedings  to  redeem  mortgaged  premises  within  a 
certain  number  of  years  after  entry  by  tbe  mortgagee  shall  forever  bar 
the  mortgagor,  of  course  a  court  of  equity  has  no  power  to  override  the 
statute  and  let  the  mortgagor  in  to  redeem,  where  the  time  has  run  and 
tbe  statute  fairly  applies ;  but  where  no  statutory  provision  is  made, 
courts  of  equity  adopt  the  period  prescribed  by  tbe  statute  for  tbe  acqui- 
sition of  a  title  by  possession  as  the  period  requisite  to  bar  a  right  of 
entry  by  a  mortgagor  or  mortgagee.' 

Sec.  223.  Statutory  ProvisioiiB  relative  to  Mortgages.  —  The  same 
rule  prevails  as  to  mortgage  debts  as  prevails  in  reference  to  other  debts, 
—  that  the  statute  simply  defeats  tbe  remedy,  but  does  not  extinguish 
the  debt ;  but  as  there  are  distinct  remedies  upon  the  debt,  and  the  mort- 
gage given  to  secure  it,^  and  the  nature  of  the  remedies  depends  U|x>n  the 
character  of  the  respective  instruments,  it  would  seem  to  follow  that,  in 
the  absence  of  an  express  statute  to  the  contrary  in  those  States  where 
a  distinction  is  made  between  simple  contracts  and  instruments  under 
seal,  the  circumstance  that  the  statute  bas  run  uppn  the  one  would  not 
prevent  or  bar  the  remedj*  upon  the  other,  upon  which  the  statute  bas  not 
run ; '  and,  as  we  have  before  seen,  except  where  the  statute  expressly  or 

1  Demorest  v.  Wynkoop,  an^e/Rafferty  right  of  entry  upon  lands  is  limited  to  a 
V,  King,  1  Keen,  601 ;  Hyde  o.  Dilloway,  period  of  fifteen  years,  our  courts,  proceed- 
2  Hare,  528.  ing  upon  the  same  principle,  have  repeat- 

2  As  in  California,  New  Jersey,  Ken-  edly  held  that  the  mortgagor  under  such 
tucky,  Mississippi,  and  North  Carolina.  circumstances  must  bring  his  bill  within 

•  Jarvis  v.  Woodruff,  22  Conn.  548  j  fifteen  years,  and  is  not  allowed  twenty 
Crittenden  t*.  Brainard,  2  Root  (Conn.),  years  for  that  purpose.  And  they  have 
485;  Skinner  i;.  Smith,  1  Day  (Conn.),  said  that  it  may  be  adopted  as  a  rule  that 
124.  In  Haskell  v,  Bailey,  22  Conn.  5(59,  the  mortgagee  being  in  possession,  a  mort- 
Waite,  J.,  says :  *'  It  is  said  by  Judge  gagor  shall  not  have  more  than  fifteen 
Story  in  his  Commentaries  upon  Rjuity  years  to  redeem  after  his  equitable  right 
Jurisprudence  that  if '  legal  title  would,  in  has  accrued,  unless  the  delay  shall  be  ac* 
ejectment,  be  barred  by  twenty  years*  ad-  counted  for  by  statute  disabilities,  or  other 
verse  possession,  courts  of  equity  will  act  special  circumstances  that  may  1)e  con- 
upon  the  like  limitation,  and  apply  it  to  sidered  equivalent."  Skinner  v.  Smith, 
all  cases  of  relief  sought  upon  equitable  1  Day  (Conn.),  127;  Lock  wood  v.  Lock- 
titles  or  claims  teaching  real  estate.'  2  wood,  id.  295  ;  Jarvis  v.  Woodward,  ante, 
Xtory's  Eq.  Juris.  §  1620.  H^nce  in  those  ♦  Lent  v.  Shear,  26  Cal.  861  ;  Law  v. 
States  where  the  right  of  entry  upon  lands  Allen,  id.  141. 

is,  by  statute,  limited  to  a  period  of  twenty  *  Hough  i;.    Bailey,    82    Conn.  288  ; 

years,  a  mortgagor  who  has  suffered  the  Heyer  v,  Pruyn,  7  Paige  (N.  Y.)  Ch.  465  ; 

mortgagee  to  remain  in  possession  of  the  Myer  t;.  Beal,  6  Oveg.  186  ;  Crain  v,  Paine, 

mortgaged  premises  during  that   period  4  Cush.    (MasM.)    488.     Sustaining  this 

cannot  afterwards  sustain  a  bill  to  redeem,  doctrine,  see  Hayes  v.  Frey,  64  Wis.  508  ; 

without  showing  such  circumstances  as  Whittington  v,  Flint,  51   Ark.   504,   51 

will  relieve  his  case  from  the  operation  of  Am.  Rep.  572  ;   Bnckner  v.   Street,   15 

the  general  rule.    As  in  this  State  the  Fed.  Rep.  865 ;  Nichols  v,  Briggs,  18  S. 
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by  fair  inference  destroys  the  remedy  upon  the  mortgage,  at  the  same 
time  that  the  remedy  is  destroyed  as  to  the  debt,  it  may  be  enforced 
after  the  statute  has  run  upon  the  debt,  unless  the  same  statutory  i)eriod 
is  applicable  to  both.  Thus,  in  California,  no  distinction  exists  between 
simple  contracts  and  those  under  seal,  but  the  statute  runs  upon  all 
contracts,  obligations,  <&c.,  founded  upon  an  instrument  of  writing, 
except  a  judgment  or  decree,  &c.,  in  four  3*ears ;  and,  as  the  courts  do 
not  regard  a  mortgage  as  a  convej'ance  of  real  estate,  they  hold  that 
when  the  debt  is  barred,  the  mortgage  is  also  extinguished,  because,  being 
a  mere  incident  of  the  debt,  it  cannot  exist  independently  of  its  principal, 
which  is  the  debt.  The  same  rule  prevails  in  several  of  the  new  States, 
where  the  old  theories  relative  to  real  estate  and  the  effect  of  sealed  in- 
struments are  not  adopted  to  their  full  extent,  as  in  lowa,^  Nevada,^ 
Nebraska,^  Texas,^  Illinois,'  and  Kansas  ;  ®  and  such,  indeed,  would  seem 
to  be  the  necessary  rule  where  this  theory  relative  to  the  nature  and  effect 
of  mortgages  prevails.  In  some  of  the  States,  express  limitations  are 
provided  as  to  the  period  within  which  an  action  for  the  enforcement  or 
redemption  of  a  mortgage  must  be  brought.  Thus,  in  New  York,'  it  is 
provided  tiiat  an  action  for  the  redemption  of  a  mortgage,  either  with  or 
without  an  account  for  rents  and  profits,  unless  the  mortgagee  or  those 
claiming  under  him  have  contmuously  maintained  an  adverse  possession 
of  the  premises  for  twenty  years  ;  and  such  a  provision,  in  effect,  exists 
in  the  New  Jersey  statute.^  In  Illinois,*  it  is  provided  that  a  mortgage 
shall  be  barred  in  ten  years  after  a  right  of  action  accrued  thereon.    In 

C.  473.    In  Hardin  v,  Boyd,  113  U.S.  766,  Baltimore  &  Ohio  R.  R  Co.  v.  Trimble, 

Harlan,  J.,  says:  "An  action  to  recover  the  51  Md.  99;  Cape  Giradeau  v.  Harbison, 

debt  may  be  barred  by  limitation,  yet  the  58  Mo.  90  ;  Wood  v.  Augustine,  61  Mo.  46. 

right  to  enforce  the  lien  for  purchase-money         ^  Clinton  County  v.  Cox,  37  Iowa,  570; 

may  still  exist."  Coldcleugh  v.  Johnson,  84  Green  v.  Turner,  38  id.  112;   Gower  v. 

Ark.  312 ;  Lewis  v.  Hawkins,  23  Wall.  (U.  S.)  Winchester,  83  id.  803. 

119;  Bimiev.Main,  29  Ark.  691;  Cheney  v.         ^  Henry  v.  Confidence,  &c.  Co.,  1  Nev. 

Cooper,14  Neb. 415;  Crook  p.Glenn,80 Md.  619. 

65;Birdv.Keller,77Me.270;  Locke  r.Cald-         »  Hurley  «.  Estes,  6  Neb.  386  ;  Kyger 

well,  91  111.  417  ;  Chanteau  v.  Bnrlando,  v.  Ryley,  2  id.  20. 

20  Mo.  488  ;  Elsberry  v.  Boykin,  65  Ala.         ♦  Ross  v.  Mitchell,  28  Tex.  150  ;  Duty 

336  ;  Mich.  Ins,  Co.  i;.  Brown,  11  Mich.  v.  Graham,  12  id.  427. 

265  ;  Browne  v.  Browne,  17  Fla.  607,  86         «  Hagan  v.  Parsons,  67  III  170.    But 

Am.  Rep.  97;    McNair  v.  Lot,  34  Mo.  in  this  State  a  distinction  exists  between  a 

285  ;  Arrington  v,  Liscom,  84  Cal.  365  ;  sealed  instrument  and  one  not  under  seal ; 

Bizzell  i;.   Nix,  60  Ala.  281  ;  Waldo  v.  but  as  the  debt  is  treated  as  the  princi])al. 

Rice,  14  Wis.  286 ;  Lingan  v,  Heuderson,  and  the  mortgage  as  an  incident,  they  both 

1  Bland  (Md  ),  236;  Cheney  v.  Janssen,  20  fall  together,  unless  the  mortgage  contains 

Neb.  128  ;  Edmands  v.  Tipton,  85  N.  C.  a  covenant  for  the  payment  of  the  debt,  in 

459;  Eamshaw  v,  Stewart,  64  Md.  513;  which  case  the  mortgage  is  not  barred  until 

Christy  V.  Dana,  42  Cal.  174;  Clough  v,  theperiodforthe  limitation  of  sealed  instru- 

Rowe,  68  N.  H.  562  ;  Smith  v.  Woolfolk,  mentshas  expired.  Harris  v.  Mills,  28 1 11. 44. 

115  U.  S.  143  ;  Allen  v.  Early,  24  Ohio         •  Chick  v.  Willetts,  2  Kan.  384;  Schu- 

St.  97  ;  Tryon  c.  Munson,77  Penn.  St.  250;  maker  v.  Sibert,  18  id.  104. 

Potter  p.  Strausky,  48  Wis.  235  ;  Fuller  ».         f  Appendix,  New  York. 

Eddy,  49  Ytll ;  Fisk  v,  Stewart,  26  Minn.         ^  Appendix,  New  Jersey. 

865  ;  Greene  v.  Mizelle,    54  Miss.  220 ;         *  Appendix,  Illinois. 
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Eentack}^^  the  remedy  of  a  mortgagor  for  the  redemption  of  a  mort- 
gage is  barred  when  the  mortgagee,  or  any  person  claiming  under  him, 
has  been  in  the  continuous  adverse  possession  of  the  premises  for  fifteen 
years.  In  Mississippi,^  the  right  of  redemption  is  barred  in  ten  years, 
and  the  remedy  upon  the  mortgage  is  banned  when  the  debt  is.'  In 
Minnesota,*  a  remedy  upon  a  mortgage  is  barred  in  ten  years  after  the 
cause  of  action  accrued ;  and  such,  also,  is  the  provision  in  North  Caro- 
lina,' both  as  to  the  foreclosure  and  i*edemption  of  a  mortgage.'  In 
California,^  an  action  to  redeem  a  mortgage  is  barred  in  five  years. 
In  the  other  States,  the  period  of  limitations  is  made  to  depend  upon 
the  period  requisite  to  bar  an  entry  upon  lands,  or,  in  most  of  the  new 
States  and  some  of  the  old  ones,'  upon  the  period  provided  for  the  limi- 
tation of  actions  upon  contracts  in  writing,  or  of  instruments  under 
seal.  In  New  Hampshire,  by^  statute,'  the  note  is  kept  on  foot  as  long 
as  an  action  may  be  maintained  upon  the  mortgage,  which  is  twenty 
3'ear8  from  the  time  when  the  debt  becomes  dne.^^  In  Pennsylvania  and 
W3'oming,  the  period  of  limitation  is  twenty-one  3'ears,  adopting,  as  is 
generally  the  case,  the  period  requisite  to  bar  a  right  of  entrj-  upon 
lands,  and  treating  the  mortgage  as  a  conveyance  of  land.  In  Maine, 
Rhode  Island,  Massachusetts,  New  Jersej',  New  York,  Georgia,  Indi- 
ana, Delaware,  South  Carolina,  Wisconsin,  and  Dakota,  the  mortgage 
IS  barred  in  twenty  years  from  the  time  when  the  obligation  it  is  given 
to  secure  matures.  In  Vermont,  Connecticut,  Kentucky,  Vii-ginia,  and 
Kansas,  the  limitation  is  fifteen  years.  In  Alabama,  Iowa,  Oregon, 
North  Carolina,  West  Vii'ginia,  Texas,  Nebraska,  Missouri,  Minnesota, 
and  New  Mexico,  ten  years;  in  Tennessee,  Florida,  and  Utah,  seven  years, 
in  Colorado,  six  years ;  in  Arkansas,  California,  and  Idaho,  five  years ; 
in  Nevada,  four  years ;  in  Montana,  three  years.  Where  a  creditor  has 
an  election  of  remedies  for  the  same  debt,  one  of  which  is  barred  and  the 
other  not,  he  may  maintain  an  action  on  the  one  not  barred.  Thus, 
where  a  note  is  given  as  collateral  security  for  an  account,  an  action  may 
be  maintained  upon  the  note,  although  tlie  statute  has  run  against  the 
account  ^^  and  the  same  rule  prevails  where  there  is  a  note  and  mortgage. 
The  note  may  be  barred,  but  an  action  to  recover  the  amount  secured 
by  the  mortgage  may  be  maintained  until  the  statute  has  run  against  that. 
Sec.  224.  When  Statute  begins  to  run  in  Favor  of  or  against  the 
Mortgagor.  —  The  statute  begins  to  run  in  favor  of  the  mortgagor  from 
the  time  when  the  mortgagee's  right  of  action  accrues  against  him, 
under  the  mortgage,"  or,  in  other  words,  from  the  time  of  condition 
broken,  so  that  the  mortgagee  may  foreclose  fully ;  ^'  and,  as  the  pro- 
ceed iugs  are  in  rem^  the  fact  that  the  defendant  is  out  of  the  State 

1  Appendix,  Kentucky.  *°  Id. 

3  Appendix,  Mississippi  ^^  Shipp  v.  Davis,  78  Ga.  201. 

*  Appendix,  Mississippi  ^'  Nevitt  v.  Bacon,  82  Miss.  212. 

^  Appendix,  Minnesota.  "  Wilkinson  v.  Flowers,  37  Miss.  579  ; 

*  Appendix,  North  Carolina.  Trayser  r.  Trustees,  39  Ind.  556  ;  Hale  v. 
«  Id.  Park,  10  W.  Va.  145  ;  Gladwyn  ».  Hitch- 

7  Appendix,  California.  man,  2  Vern.  134 ;  Gillet  v.   Balcom,   6 

8  Khode  Island,  Oregon.  Barb.  (N.  Y.)  370. 

*  Appendix,  New  Qeimpshirej 
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daring  the  whole  period  does  not  save  the  mortgage  from  the  operation 
of  the  statute.^  When  the  mortgagee  enters  into  the  possession  of  the 
iDortgaged  premises  for  condition  broken,  the  statute  begins  to  run 
against  the  mortgagor  ft'om  the  time  of  such  entry. ^  fiut  if  the 
mortgagee  enters  under  an  agreement  expressed  in  the  mortgage,  or 
entered  into  subsequently,  that  he  shall  take  possession  and  reimburse 
himself  the  mortgage  debt  from  the  rents  and  profits,  the  statute  does 
not  begin  to  run  against  the  mortgagor  until  the  debt  is  fully  satis- 
fied from  such  rents  and  profits,  or  he  asserts  title  in  himself,  and 
gives  the  mortgagor  distinct  notice  thereof.'  But  if  the  agreement  is 
that  the  mortgagee  shall  enter  and  have  the  rents  and  profits  for  a 
distinct  or  definite  period,  the  statute  will  not  begin  to  run  against 
the  mortgagor  until  such  period  has  elapsed ;  ^  as  in  such  case  a  coui*t 
of  equity  would  restrain  the  mortgagor  from  setting  up  a  legal  title  to  the 
land  in  himself,  or  from  disturbing  the  mortgagee  in  his  possession  until 
the  debt  is  satisfied.^  When  a  mortgage  is  payable  by  instalments,  the 
statate  attaches  to  each  instalment  as  it  becomes  due,  but  the  mort- 
gagor's possession  does  not  become  adverse  until  the  last  instalment 
has  matured.*  Nothing  short  of  actual  possession  by  the  moilgagee, 
continued  for  the  entire  statutory  period,  without  recognition  of  the  right 
of  the  mortgagor  to  redeem,  will  operate  to  convert  his  estate  into  an 
absolute  title  in  equity,^  and  mere  constructive  possession  is  not  suffi- 
cient ; '  nor  is  payment  of  taxes  for  the  statutory  period,  without  actual 
possession,  enough  to  cutoff  the  mortgagor's  right  to  redeem ;  ^  and  the 
rule  IS  not  varied  by  the  circumstance  that  the  lands  are  wild  and  un- 
cleared.^^ Where  a  right  to  redeem  is  not  cut  off  by  foreclosure  proceed- 
ings, it  seems  that  the  statute  does  not  begin  to  run  in  favor  of  the  pur- 
chaser until  the  expirationof  the  period  fixed  in  the  decree  for  redemption.^^ 
Sec.  225.  Right  of  Redemption  barred,  when.  —  When  a  mort- 
gagee has  been  in  possession  of  mortgaged  premises  after  condition 
broken,  for  the  period  requisite  to  acquire  a  title  to  lands  by  adverse 
possession,  without  the  payment  to  him  of  any  part  of  the  principal  or 
interest  due  upon  the  mortgage,  in  the  absence  of  any  statute  fixing  the 
period  within  which  the  mortgagor  may  redeem,  courts  of  equity,  acting 
in  analogy  to  the  statute,  treat  the  lapse  of  such  period  as  prima  facie 
a  bar  to  his  right  to  redeem,^  unless  the  mortgagor  or  those  claiming 

1  Anderson  v.  Baxter,  4  Oreg.  105.  Demorest  v,  Wynkoop,  8  Johns.  (N.  Y.) 

«  Bailey  r.  Carter,  7  Ired.  (N.  C.)  Eq.  Ch.  129. 

282;  Montgomery  v.  Chadwick,  7  Iowa,  «  Slee  ».  Manhattan,  1  Paige  (N.  Y.) 

114 ;  Waldo  p.  Rice,  14  Wis.  286  ;  HubbcU  Ch.  48 ;  Moore  v.  Cable,  1  Johns.  (N.  Y.) 

V,  Sibley,  60  N.  Y.  468  ;  Miner  v.  Beek-  Ch.  887. 

Djan,  id.  837  ;  Peabody  v.  Roberts,  47  Barb.  »  Bollinger  v.  Chotean,  20  Mo.  89. 

(N.  Y.)  41 ;  Knowlton  v.  Walker,  14  Wis.  w  Moore  v.  Cable,  aiUe. 

286.  "  Rockwell  v.  Servant,  63  III.  424. 

•  Frink  v.  LeRoy,  49  Cal.  314  ;  Anding  ^  Barron  r.  Martin,  19  Ves.  397  ;  Craw- 
9.  Dadis,  38  Miss.  674.  ford  v.  Taylor,  42  Iowa,  260  ;  Robinson  v, 

•  Frink  v,  Le  Roy,  arUe.  Fife,  3  Ohio  St.  651  ;  Demorest  r.  Wyn- 

•  Id.  koop,  3  Johns.  (N.  Y.)  Ch.  129  ;  Blake  v, 

•  Parker  r.  Banks,  79  N.  C.  480.  Foster,   2  B.  &  B.  402;  Montgomery  v. 
7  Hiofir  V,  Beekman,  50  N.  Y.  337  ;    Chadwick,  7  Iowa,  114;  Howland  v.  Shnrt- 
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under  him,  duriog  that  period,  were  uader  some  of  the  disabilities  speci- 
fied in  the  statute  as  suspending  the  statute,  in  which  case  proper  al- 
lowance is  made  therefor,^  which,  in  the  absence  of  any  provision  in  the 
statute  itself,  is  usually  ten  years  after  the  removing  of  such  disabilities 
in  analogy  to  the  Stat.  21  James  I. ;  ^  but  if  the  statute  makes  specific 
provision  as  to  the  period  within  which  action  may  be  brought  after  the 
removal  of  such  disabilities,  such  statutory  period  would  be  adopted.  As 
we  have  alread}'  seen  in  New  York,  New  Jersc}',  Mississippi,  Minnesota, 
and  North  Carolina,  by  statute,  the  right  of  redemption  is  barred  in  ten 
years,  in  Kentucky  in  fifteen,  and  in  California  in  five  years.  In  all 
the  other  States  the  right  is  lefb  subject  to  the  common-law  rules  which 
have  grown  up  under  the  statutes.  But,  as  has  been  stated,  this  bar  !s 
only  prima  facie^  and  in  order  to  be  operative  the  mortgagee's  posses- 
sion must  have  been  adverse  during  the  respective  periods ;  *  and  If  his 
possession  is  consistent  with  the  rights  of  the  mortgagor,  this  prima 
facie  bar  does  not  attach,^  as,  if  he  recognizes  the  mortgagor's  right  to 
redeem  by  accepting  a  part  payment  of  the  principal  or  interest  upon 
the  mortgage,^  or  acknowledging  such  right,  by  recognizing  the  mort- 
gagee as  such,  and  the  commencement  of  foreclosure  proceedings,  either 
under  a  statute  or  in  equity,  is  sufificient  to  let  the  mortgagor  in  to  re- 
deem ;  ^  or,  indeed,  any  acknowledgment  in  writing  sufficient  to  take  an 
ordinary  debt  out  of  the  operation  of  the  statute  would  be  sufficient ;  ^ 
but  a  mere  parol  acknowledgment,  would  not  be  sufficient,  as  now  in 
nearly  all  the  States  and  Territories  of  this  country  except  those  pre- 
viously named,  as  in  England,  an  acknowledgment  of  a  debt  to  be 
sufficient  must  be  in  writing,  signed  by  the  person  to  be  charged. 
Where  there  are  two  or  more  mortgagees,  all  must  sign  the  acknowl- 
edgment, as  only  those  who  do  sign  will  be  bound  thereby  ^  in  those 
States  where  provision  is  made  that  the  acknowledgment  of  one  joint 
contractor,  &c.,  shall  not  be  binding  upon  the  others.  The  acknowl- 
edgment, to  be  operative,  must  be  made  by  and  to  the  proper 
party.  It  is  not  the  naked  possession,  but  the  nature  of  it,  which  de- 
termines his  right.*    The  possession  must  not  only  be  adverse,  but  it 

lefif;  2  Met.  (Mass.)  26  ;  Dexter  v,  Arnold,  42  Iowa,  260  ;  Yarbrough  v,  Newell,  10 

1  Sumner  (U.  S.),  109  ;  Hoflfman  v.  Har-  Yei^.  (Tf'nn.)  876  ;  Quint  v.  Little,  4  Me. 

rington,  33  Mich.  392  ;  Slee  v.  Manhattan  495  ;  Kohlheim  v,  Harrison,  84  Mias.  467  ; 

Co.,  1  Paige  (N.  Y.)Ch.  48;  Hall  v.Denckla,  Frink  r.  Le  Koy,  49  Cal.  314  ;  Teulon  v. 

28  Ark.  606  ;  Phillips  v.  Sinclair,  20  Me.  Curtis,  lYounge,  616;  Moi^n  i;.Morgan,10 

269  ;  Slicer  v.  Bank  of  Pittsburg,  16  How.  6a.  297 ;  Enowlton  v.  Walker,  18  Wis.  264. 

(U.  S.)  571 ;  Knowltoni;.  Walker,  18  Wis.  »  Knowlton  v.  Walker,  anU. 

264 ;  Gunn  v.  Brantley,  21  Ala.  688.  •Calkins    v.   Isbell,   20   N.  Y.    147; 

1  Prince  V,   Kopner,   1  S.  &  S.  847 ;  Jackson  v.  Slater,  6  Wend.  (N.  Y.)  295  ; 

Beckford  v.  Wade,  17  Ves.  99  ;  White  v.  Robinson  v.   Fife,   ante;  Cutts  v.    York 

Ewer,   2  Vent   840;  Demorest  v,  Wyn-  Mfg.  Co.,  18  Me.  140  ;  Jackson  v,  De  Lan- 

koop,  ante.  cey,  11  Johns.  (N.  Y.)  866. 

3  Lamarv.Jones,3H.&McH.(Md.)828.  ^  StansBeld  v.  Hobson,  8  De  G.  M.  & 

I  Hyde  v.  Dalloway,  2  Hare,  528.  G.  620 ;  Price  v.  Cooper,  1  S.  &  S.  847  ; 

«  Wallen  v.  Huff,  5  Humph.  (Tenn).  Lake  v,  Thomas,  8  Yes.  17. 

91 ;  Bockwell  v.  Servant,   66  III.   424 ;  *  Richardson  v.  Young,  L.  R.  10  £q. 

Waldo  t'.  Rice,  14  Wis.  286  ;  Humphrey  Gas.  276. 

V.  Hurd,  26  Mich.  44 ;  Crawford  v,  Taylor,  *  Reynolds  v.  Green,   10  Mich.  366 ; 


§  227.]         MORTGAGOR  AND  MORTGAGEE.  553 

most  also  be  actual ;  and  mere  constructive  possession  will  not  avail, ^ 
nor  will  an  occasional  occupation  be  sufScient.  It  must  be  continuous 
and  without  interruption,  and  adverse  to  the  mortgagor's  right  to  re- 
deem. Payment  of  taxes  on  wild  land  of  itself  does  not  amount  to  a 
possessory  act,^  but  accompanied  with  actual  possessory  acts,  such  as 
the  premises  are  susceptible  of,  and  which  constitute  a  badge  of  owner- 
ship, it  would  doubtless  be  held  sufficient. 

Sec.  226.  'When  Mortgagor  ia  in  FoBBesBlon  of  a  Part  of  the  Prem- 
isefl.  —  When  the  mortgagor  is  in  possession  of  a  part  of  the  premises, 
and  the  mortgagee  is  in  possession  of  the  other  part,  it  seems  that  no 
length  of  time  will  bar  the  mortgagor's  right  to  redeem,  because,  so> 
long  as  the  right  to  redeem  any  part  of  the  estate  remains,  it  exists  as* 
to  the  whole  under  the  rule  that,  except  in  special  instances,  there  can, 
be  no  redemption  of  separate  parts  of  the  mortgaged  estate,*  and  the 
same  rule  prevails  when  the  mortgagor  is  constructively  in  possession.* 

Sec.  227.   Liability  of  Mortgagee  in  PoBseBBion.  —  If  a  bill  to  redeem- 
is  brought  b}'^  a  mortgagor  before  the  mortgagee  has  been  in  possession 
for  the  period  requisite  to  bar  the  mortgagor's  right,  he  will  be  com- 
pelled to  account  for  the  rents  and  profits  of  the  estate  during  his  occu- 
pancy.    He  is  not  obliged  to  lay  out  money  any  further  than  to  keep- 
the  estate  in  necessary  repair ;  but  on  a  bill  to  redeem  he  will  be  made 
to  account  for  all  loss  and  damage  occasioned  by  his  gross  negligence 
in  respect  of  bad  cultivation  and  non-repair.*     He  will  also  be  charged, 
not  only  for  all  rents  received,  but  also  for  all  rents  which  but  for  his- 
wilful  neglect  or  default  he  might  have  receiveci.®    A  mortgagee  in  poa- 
session  has  been  held  not  chargeable  as  for  wilful  default  in  declining  to 
defend  an  action  of  replevin  brought  by  the  owner  of  goods  distrained 
on  the  premises  by  such  mortgagee. "^     If  he  has  expended  any  sum  in. 
suppoiling  the  right  of  the  mortgagor  to  the  estate,  where  his  title  has. 
been  impeached,  the  mortgagee  may  certainly  add  that  to  the  principal 
of  his  debt ;  and  it  shall  carry  interest.     Where  a  mortgagee  has  been, 
put  to  expense  in  defending  the  title  to  the  estate,  the  defence  being  for 
the  benefit  of  all  parties  interested,  he  is  entitled  to  charge  such  ex- 
penses against  the  estate ;  but  if  his  title  to  the  mortgage  only  is  dis- 
puted, the  costs  of  his  defence  should  not  be  borne  by  the  estate  as 
against  parties   interested  in   the  equity  of  redemption,  unless  they 
can  be  shown  to  have  concurred  or  assisted  in  the  litigation.*    If  the 

Robiiwon  v.  Fife,  3  Ohio  St.  651 ;  Blen-         *  Archbold  v.  Scully,  §  H.  L.  860 ; 

then  V.  Devinal,  35  Me.  650;  Hurd  v.  Cole-  Dmimnond  v.  Lant,  L.  R.  6  Q.  B.  763. 
man,  42  id.  182.  •  Wragg  v,  Denham,  2  Y.  &  C.  117; 

1  Miner  t>.  Beekman,  60  N.  Y.  387.  Fisher,  S§  901-909;  Wood's  Landlord  dk 

*  Bollinger  «.  Chotean,  20  Mo.  89.  Tenant,  198-199. 

■  Rakestraw  v.  Brewer,  Sel.  Cas.  in  Ch.         *  Fisber,  §J  878,  894,  895;  Brandon  v, 

56;  Burke  v.  Lynch,  2  B.  &  B.  426.    But  Brandon,  10  W.  R.  287. 

Lake  v.  Thomas,  3  Ves.  17.  f  Cocks  v.  Gray,  1  Giff.  77. 

8  Parker  v.  Watklns,  1  Johns.  183. 
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estate  lies  at  such  a  distance  that  the  mortgagee  must  employ  an 
agent  to  collect  the  rents,  what  he  pays  to  the  agent  shall  be  allowed ; 
but  not  where  he  does  or  may  receive  the  rents  himself.  It  is  the  set- 
tled practice  in  the  Court  of  Chancery  not  to  take  an  account  against  a 
mortgagee  in  possession  with  annual  rests,  where,  at  the  time  of  his 
entering  into  possession,  there  is  an  arrear  of  interest^  A  mortgagee 
of  leaseholds  may  take  possession,  even  where  there  is  no  arrear  of 
interest  due,  under  circumstances  which  may  not  render  him  liable  to 
account  with  annual  rests ;  as  where  he  enters  in  order  to  prevent  a 
forfeiture  for  non-payment  of  ground-rent  or  for  non-insurance.*  The 
Court  of  Chancery  will  not  suffer,  in  a  deed  of  mortgage,  any  stipula- 
tion to  prevail,  that  the  estate  should  become  an  absolute  purdiase  in 
the  mortgagee  upon  any  event  whatsoever.*  A  court  of  common  law 
has  no  power  to  compel  a  reconveyance  of  a  mortgaged  estate  after 
payment  of  the  mortgage  debt,  interest,  and  costs.*  The  statute  does  not 
run  against  the  mortgagor's  right  to  have  an  account,  until  his  right  to 
redeem  is  lost. 

Sec.  228.  Welsh  Mortgases. -^  Welsh  mortgages  are  effected  by  a 
conveyance  of  property  to  a  mortgagee,  coupled  with  occupation  by  him 
on  the  understanding  that  he  is  to  pay  himself  the  interest  of  the 
money  lent  bj"  receiving  the  profits  of  the  land.  The  land  may  be 
redeemed  at  any  time  on  repayment  by  the  mortgagor  of  the  money 
lent;  and  the  mortgagee  cannot  foreclose,^  though  now  equity  would 
probably  compel  an  account  against  the  mortgagee.*  The  reason  for 
this  is,  that  the  receipt  of  the  rents  and  profits  in  reduction  of  the 
debt  operates  as  a  constant  renewal  of  the  mortgage.''  If  a  mortgagee 
after  repayment  of  the  mortgage  debt  continues  to  bold  the  property 
twenty  years,  the  mortgagor  will,  it  appears,  be  barred  his  right  to 
'recover  it.*  Any  arrangement  for  securing  repayment  of  a  loan  by 
t  demise,  or  granting  annuities  possessing  characteristics  similar  to  those 
.above  mentioned,  is  considered  in  the  nature  of  a  Welsh  mortgage.* 
Where  ;no  time  of  payment  is  fixed,  as  is  the  case  in  this  class  of  mort- 
gages, it  is  perhaps  true  that  a  redemption  will  be  decreed  at  any  time;  ^^ 
but  this  right  may  be  lost  by  a  subsequent  agreement  of  the  parties ;  ^ 
so,  too,  by  an  express  notice  given  by  the  mortgagee  to  the  mortgagor 
that  he  dlkims  adversely." 


1  Nelaon  t».  Booth,  8  De  G.  &  J.  119. 
3  Patch  V.  Wild,  80  Beav.  99. 

•  Bonhamv.  Newcomb,  1  Vern.  8,  282; 
Toomes  v.  Conset,  8  Atk.  261 ;  Vernon  v. 
Bethel],  2  Eden,  110;  Fisher,  §  126;  Pow- 
ell on  Mortgngpfl,  116  a,  note  (H). 

*  Gorely  v.  Oorely,  1  H.  &  N.  144. 

ft  Talbot  V.  Braddil,  1  Vern.  895;  Uw- 
hj  V.  Hooper,  8  Atk.  280;  Yates  v.  Ham- 
bly,  2  id.  287. 


«  Fulthrope  v.  Foster,  1  Vera.  477. 

f  Ord  V.  Homing,  1  Vera.  418;  Marks 
V.  Pell,  ante;  Fen  wick  v.  Reed,  1  Mer. 
114. 

«  Penwlck  v.  Reed,  1  Mer.  119. 

•  Teulon  v,  Curtia,  1  Younge,  616. 

»  Ord  V.  Hemlng,  1  Vera.  418;  Fen- 
wick  V.  Reed,  1  Mer.  114. 

»  Hnrtpole  v.  Walsh,  5  Bro.  P.  C.  267. 

»  Talbot  V,  Bradel,  1  Vera.  898;  Yates 
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Sec.  229.    Presamption  of  Payment.     Effect  of  Part  Payment. — 

Courts  of  eqait\',  although  not  strictly  bound  by  the  statute  of  limita- 
tions, except  in  those  States  where  express  provision  to  that  effect  is 
made,  nevertheless,  as  we  have  seen,^  usually  adopt  a  period  in  analogy 
to  the  statute  as  sufficient  to  raise  a  presumption  against  the  right 
sought  to  be  enforced ;  and  where  it  is  sought  to  enforce  a  mortgage 
after  the  lapse  of  the  statutorj*  period,  when  the  mortgagor  has  l)een  in 
possession  and  there  has  been  no  payment  thereon  within  that  period,  or 
express  recognition  of  the  rights  of  the  mortgagee,  the  courts  will  pre- 
sume that  the  debt  has  been  paid  and  the  mortgage  lien  satisfied  ;  ^  and 
this  famishes  a  good  defence  to  an  action  of  ejectment  or  a  bill  to  fore- 
close brought  by  the  mortgagee.*  This  presumption  is  not  irrebuttable, 
but  may  be  overcome  by  proof  of  a  part  paj'ment  of  principal  or  inter- 
est, or  a  direct  recc^ition  of  the  mortgagee's  rights,  sufficient  under 
the  statute  to  amount  to  an  acknowledgment,^  which,  in  those  States 


V.  Hambly,  2  Atk.  860;  AldeiBon  v.  White, 
2  De  G.  &  J.  97;  Lanqnet  v.  Scawen,  1 
Ves.  408. 

>  See  Chap.  YI.,  Equitable  Actions. 

'  Reynolds  v.  Green,  10  A^ich.  855; 
Bacon  v.  Mclntire,  8  Met  (Mass.)  87; 
Martin  v,  Bowker,  19  Vt.  526;  Hoffman 
r.  Harrington,  83  Mich.  392;  Newcomb 
V.  St.  Peter's  Church,  2  Sandf.  (N.  Y.) 
Ch.  552;  Donald  v.  Sims,  8  6a.  383;  Mc- 
Xair  V.  Lot,  84  Mo.  285.  The  possession 
of  the  mortgagor  before  condition  broken 
is  not  hostile  to  that  of  the  mortgagee,  but 
after  that  event,  if  no  payments  are  made 
upon  the  mortgage  for  the  enfire  statutory 
period,  the  presumption  that  the  mortgage 
has  been  satisfied  is  well  sustained,  al- 
though until  the  entire  statutory  period 
has  elapsed  the  mortgagee  is  treated  as 
eonstructiYely  in  possession.  Atkinson  v, 
Patterson,  46  Vt.  750;  Doe  v.  Williams,  5 
Ad.  &  El.  291;  Doe  v.  Surtees,  5  B.  & 
Aid.  687;  Pitzer  r.  Bums,  5  W.  Va.  68; 
Howlaiid  V.  Shurtllff,  2  Met.  (Mass.)  26; 
Martin  v.  Jackson,  27  Penn.  St.  504; 
Bates  V.  Conrow,  11  N.  J.  Eq.  187;  Boyd 
r.  Beck,  29  Ala.  703;  Sheafe  v.  Geny, 
18  N.  H.  245;  Hig{(inson  v.  Niven,  4 
Cranch  (U.  S. ),  415;  Benson  v.  Stewart, 
30  Miss.  49;  l^berts  v,  Littlefield,  48  Me. 
61;  Chick  v,  BoUins,  44  id.  104;  Inches 
V.  Leonard,  12  Mass.  379;  Drayton  v. 
Maisball,  Rice  (S.  C.)  Eq.  878;  Downs 
V.  Sooy,  28  N.  J.  Eq.  55.  And  a  less  pe- 
riod than  that  fixed  by  the  statute  for  bar- 
ring similar  rights  at  law  will  not  be  suffi- 


cient to  raise  a  |M%sumption  of  payment. 
Boon  V.  Pierpoint,  29  N.  J.  Eq.  7. 

*  Jackson  v,  Pratt,  10  Johns.  (N.  Y.) 
381;  Jackson  v.  Wood,  12  id.  242;  How- 
land  V.  Shurtliff,  ante;  Martin  r.  Bow- 
ker,  19  Vt  526;  Hughes  v.  Edwards,  9 
Wheat.  (U.  S.)  498;  Reynolds  v.  Green, 
10  Mich.  355;  Field  v.  Wilson,  6  B.  Mon. 
(Ky.)  479;  Hoffman  v.  Harrington,  83 
Miirh.  892;  Wilkinson  v.  Flowers,  37  Miss. 
579;  McNairv.  Lot,  34  Mo.  285. 

*  Janris  V.  Albro,  67  Me.  310.  And 
where  the  mortgagee  is  in  possession,  the 
mortgagor  may  avail  himself  of  a  part 
payment  to  save  the  statute  as  against  him. 
Ford  V,  Hyer,  2  H.  &  C.  279;  Palmer  v. 
Eyre,  17  Q.  B.  366.  This  presumption 
may  be  overcome  by  circumstances  which 
fairly  overthrow  it.  Snavely  v.  Pickle,  29 
Gratt.  (Va.)  27;  Brobstr.  Brock,  10  Wall. 
(U.  S.)  519;  Leman  v.  Newham,  1  Ves. 
51 ;  Hale  v.  Pack,  7  W.  Va.  145.  Where  a 
mortgage  was  executed,  in  1706,  to  a  resi- 
dent of  Great  Britain,  who  remained  there, 
and  never  was  in  possession  of  the  land 
mortgaged,  and  the  mortgagor  had,  in 
1741,  devised  the  lands  to  his  sons, — ?i£ldf 
that  no  presumption  could  arise  that  the 
mortgage  had  been  satisfied,  before  the  year 
1780,  in  favor  of  a  person  with  fifty  years' 
exclusive  possession,  who  did  not  derive 
his  title  under  the  mortgnge.  0 wings  v. 
Norwood,  2  Har.  &  J.  (Md.)  96.  When 
a  mortgagor  has  retained  possession  of  the 
mortgaged  premises  for  more  than  t\venty 
years  after  the  execution  of  the  mortgage, 
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where  parol  acknowledgments  are  ineffectual,  the  acknowledgment  or 
recognition  must  be  in  writing  and  signed  by  the  mortgagor ;  and  if  there 
are  two  of  them,  both  must  sign  it,  or  it  will  be  ineffectual  to  bind  the 
entire  estate.^  Mere  silence  on  the  part  of  the  mortgagor,  where  de- 
mands for  payment  are  made  upon  him  b}'  the  mortgagee,  does  not  of 
itself  amount  to  such  a  recx>gnition  of  the  mortgagee's  rights  as  will 
save  the  statute.^  Any  act  of  the  mortgagor  which  operates  to  keep 
the  mortgage  debt  on  foot,  also  operates  to  keep  up  the  mortgage  lien, 
as  an  acknowledgment  of  the  debt  by  the  mortgagor '  in  the  mode  and 
with  the  formalities  required  by  law.  A  part  payment  of  principal  or 
interest  made  by  the  mortgagor  or  his  agent  revives  the  mortgage,  and 
gives  it  a  new  lease  of  validity  from  the  date  of  such  payment^;  and  a 
payment  by  one  of  two  or  more  mortgagors,  while  the  mortgage  is  still 
operative,  it  seems,  will  keep  up  the  right  of  entry  against  all.*    But, 


but  has  acknowledged  the  debt  and  paid  in- 
terest upon  it  within  twenty  years,  there  is 
no  presamption  that  the  debt  is  discharged. 
Howard i;.Hildreth,18N.H.  105;  Wrightv. 
Eaves,  10  Rich.  (S.  C. )  Eq.  582.  But  unex- 
plained possession  of  mortgaged  premises 
for  less  that  twenty  years  by  the  mortgagor 
may  he  left  to  the  jury  in  connection  with 
the  partial  payments  and  other  evidence, 
as  tending  to  show  that  the  debt  was  fully 
paid.  Gould  t;.  White,  2G  N.  H.  178. 
The  retention  of  mortgaged  property  after 
the  law-day  has  passed  is  not  prima  fncie 
evidence  of  fraud,  nor  does  it  authorize  a 
legal  presumption  of  payment.  Steele  v. 
Adams,  21  Ala.  534;  Clark  v.  Johnson,  6 
Day  (Conn.),  878.  But  a  mortgage  given 
to  secure  the  title  to  land  sold  and  con- 
veyed will  be  presumed  extinguished  after 
a  lapse  of  from  thirty  to  fifty-six  years, 
and  the  enjoyment  of  the  land  under  the 
title  conveyed.  Murray  v.  Fishhack,  6  B. 
Mon.  (Ky.)  408;  Inches  v.  Leonard,  12 
Mass.  879.  Mere  lapse  of  time  raises  no 
presumption  in  favor  of  a  stranger  against 
the  title  of  a  mortgagee;  and  in  this  case 
the  stranger  was  in  adverse  possession  at 
the  commencement  of  the  action.  Apple- 
ton  V,  Edson,  8  Vt.  241.  But  as  between 
the  parties,  the  presumption  of  the  payment 
of  a  mortgage  becomes  absolute  after  the 
lapse  of  fifteen  years,  if  there  is  no  entry, 
or  payment  of  interest;  and  being  a  pre- 
sumption of  law,  it  is  in  itself  conclusive, 
unless  encountered  by  distinct  proot  Whit- 
ney r.  French,  25  Vt.  663. 

^  Richardson  v.  Younge,  L.  K.  6  Ch. 


478.  In  Cheever  v.  Perley,  11  Allen 
(Mass.),  584,  it  was  held  that  this  pre- 
sumption is  not  conclusive,  but  that,  where 
parol  evidence  is  relied  upon  to  control  it, 
it  should  clearly  show  some  positive  act  of 
unequivocal  recognition  of  the  debt  within 
the  statutory  period. 

^  Cheever  v.  Perley,  11  Allen  (Mass.), 
584. 

"  In  Hough  V.  Bailey,  82  Conn.  289, 
HiNMAN,  C.  J.,  said:  "The  mortgagor, 
both  before  and  after  he  ceased  to  have  any 
interest  in  the  property,  and  within  fifteen 
years  from  the  time  of  bringing  this  peti- 
tion, acknowledged  the  existence  of  the 
debt  and  promised  to  pay  it.  This  recog- 
nition of  the  debt  as  still  subsisting  against 
him  was  in  effect  a  recognition  of  the 
mortgage  as  a  security  for  it,  and  prevented 
the  time  that  had  then  elapsed  from  being 
counted  or  considered  as  any  part  of  the 
fifteen  years'  unintemipted  possession  nec- 
essary in  order  to  bar  the  mortgagee's  right 
to  bring  ejectment  or  foreclose  the  mort- 
gage."   Hart  V,  Boyd,  54  Miss.  547. 

*  Pears  v.  l>aing,  L.  R.  12  Eq.  Cas. 
51;  Roddam  v.  Morley,  1  De  G.  &  J.  1. 
Payments  of  interest  made  by  tenant  for 
life  have  been  held  sufficient  as  against  the 
remainder-man.  Tofh  v.  Stephenson,  1 
De  G.  M.  &  G.  40;  Pears  v.  Laing,  L,  R. 
12  Eq.  Cas.  61 ;  Roddam  v,  Morley,  ante. 
So  a  payment  by  the  mortgagor's  solicitor. 
Ward  V.  Carter,'  L.  R.  1  Eq.  29.  But  in 
order  to  make  a  payment  by  a  person  other 
than  the  mortgagor  operative  to  keep  the 
mortgage  on  foot,  either  express  authority 
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in  order  to  have  that  effect,  the  payment  must  be  made  while  the 
mortgagor  owns  the  equity  of  redemption,  and  a  payment  made  after 
be  has  parted  with  the  same  does  not  revive  or  keep  on  foot  the  mort- 
gage security,  as,  from  the  time  when  he  parts  with  his  interest  in  the 
laud,  his  power  to  bind  it  in  any  manner  is  gone,  either  as  to  past  or 
future  debts.  The  payment  of  interest  on  a  mortgage  debt  b}'  the 
mortgagor  repels  the  presumption  of  payment  arising  from  the  lapse 
of  time.^ 

Sec.  230.  Effaot  of  Aoknowledgment  or  New  PromiBe  upon  the 
Mortgage.  —  So  long  as  the  debt  which  a  mortgage  is  given  to  secure 
is  kept  on  foot,  the  mortgage  lien  remains  in  full  force.  Therefore,  any 
acknowledgment  or  promise  of  the  debtor  sufficient  to  prevent  the  stat- 
ute from  running  against  the  debt,  equally  prevents  the  statute  from 
running  upon  the  mortgage ;  ^  and,  as  we  have  seen,  such  also  is  the 
effect  of  a  part  payment,  either  of  principal  or  interest  made  upon  the 
mortgage.*  But  where  the  rights  of  subsequent  mortgagees  intervene, 
or  where  the  mortgagor  has  sold  the  premises,  an  acknowledgment  or 
pa}*inent  afterward^  made  by  the  mortgagor  after  the  statute  bar  has 
become  complete,  revives  the  mortgage  so  as  to  defeat  any  of  the  rights 
of  sach  subsequent  mortgagee  or  grantee.^  But  so  far  as  his  own 
interests  are  concerned  he  may  revive  the  mortgage  by  such  acts,  but 
not  so  as  to  impair  or  defeat  the  rights  of  other  parties  who,  previous 
to  such  acts,  acquired  an  interest  in  the  premises.^  Where  a  subse- 
quent grantee  or  mortgagee  agrees  to  pay  the  mortgage,  and  the  mort- 
gagor, either  by  suit  or  otherwise,  insists  upon  his  performance  of  this 
contract,  a  payment  of  either  principal  or  interest  made  by  such  grantee 
or  mortgagee  upon  the  mortgage,  will  keep  it  on  foot  not  only  as  against 
him,  but  also  as  against  his  grantor  or  mortgagor.^  It  seems  that,  when 
the  statute  has  nm  upon  a  prior  mortgage,  the  holder  of  a  subsequent 

must }»  established,  or  the  payment  must  fellow,  43  Cal.  185  ;  Lichel  v.  Carillo,  42 

be  made  by  a  person  so  situated  in  refer-  id.  493;  Lent  v.  Shear,  26  id.  361;  Barber 

enee  to  the  property  and  the  mortgagor  v.  Babel,  36  id.  11.     But  this  doctrine,  so 

that  the  law  will  imply  authority.     Chin-  far  as  the  mortgagor's  power  to  suspend 

nery  v,  Evans,  11  H.  L.  Cas.  115.  the  running  of  the  statute  is  concenied, 

^  Hughes  V,  Blackwell,  6  Jones  (N*.  G. )  does  not  find  any  support  in  the  courts  of 

Eq.  78;  Howard  v.  Hildreth,  18  N.  H.  other  States.     Waterson  v.  Eirkwood,  17 

105;  Wright  v.  Eaves,  10  Rich.  (S.  C.)  Eq.  Kan.  9;  Clinton  Co.  v.  Cox,  87  Iowa,  570. 

582.  8  Raddam  v.  Morley,  1  De  G.  &  J.  1 ; 

*  Hart  V.   Boyd,  64  Miss.    547.     See  Pears  v.  Laing,  L.  R.  12  Eq.  51 ;  Hough 

Clieever  v.  Perley,  11  Allen  (Mass.),  584;  v.  Bailey,  32  Conn.  288;  Ayres  v.  Waite, 

Jarvis  «.  Albro,  67  Me.  810,  as  to  the  effect  10  Cush.  (Mass.)  72  ;  Baton  v,  Mclntlre, 

of  acknowledgment  in  repelling  presnmp-  8  Met.  (Mass.)  87;  Clinton  Co.  v,  Coz,  37 

tion  of  payment.     In  California,  it  is  held  Iowa,  570. 

tluit  after  the  rights  of  third  parties  have  *  N.  Y.  D.  &  Transportation   Co.  v, 

intervened,  the  mortgagor  cannot,  by  any  Covert,  29  Barb.  (N.  Y.)  436. 

•ct  of  his,  either  suspend  tlie  running  of  ^  Schumaker  v.  Sibert,  18  Kan.  104. 

the  statute,  or  revive  the  debt  after  the  ^  CucuUu    v.    Hernandez,    103    U.  S. 

statute  has  mu  upon  it.    Wood  v.  Good-  105. 
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mortgage  is  entitled  to  have  the  prior  mortgage  oanoelled  as  against  a 
mortgagee  out  of  possession,  and  a  court  of  equity,  upon  proper  pro- 
ceedings to  that  end,  will  direct  its  canceUatiQn  on  the  ground  of  such 
bar.^ 

Sec.  231.  Bffeot  of  Fraud  on  Part  of  Mortgagee. —>- When  the  mort- 
gagee has  been  guilty  of  fVaud,  either  at  the  time  the  mortgage  was 
made  or  8ubsequentl3%  which  has  preyented  the  mortgagor  from  re- 
deeming, a  coui;t  of  equity  will  let  the  mortgagor  in  to  redeem,  although 
more  than  the  statutory  i)eriod  has  elapsed  since  the  mortgagee  went 
into  possession.^  In  an  English  case '  the  mortgage  contained  a  pro- 
vision that  it  should  be  redeemed  with  the  mortgagor's  own  money. 
The  court  held  that  the  words  signified  nothing  where  the  money  was 
to  be  repaid,  ^^  for  the  borrower  being  necessitated,  and  so  under  the 
lender's  power,  the  law  makes  a  benign  construction  in  his  favor,"  and 
the  imposition  of  such  terms  was  held  to  amount  to  a  fraud  in  its  crea- 
tion, and  therefore  that  the  mortgage  was  redeemable  at  any  time. 

Sec.  232.  Diatinotion  between  Sqnltable  Iden  for  Pnrohaae-money 
and  Mortgage.  —  While  the  statute  does  not  run  upon  a  mortgage  until 
the  lapse  of  the  period  requisite  to  bar* an  entry  upon  landa,  yet  it  is 
held  in  New  York  and  Mississippi  that  an  equitable  lien  in  favor  of  the 
vendor  of  land  for  the  purchase-money  is  barred  when  the  debt  itself 
is  barred.*  "There  is,"  says  Bowen,  J.,*  "a  material  distinction 
between  a  mortgage  and  an  equitable  lien  for  the  purchase  price  of  land 
given  by  law,  and  also  between  an  action  to  foreclose  a  mortgage  and 
one  to  enforce  a  lien."  A  lien  created  by  law  must  coexist  with  the 
debt,  and  cannot  survive  it.'  In  the  case  last  cited  it  was  held  that, 
while  a  vendor's  lien  has  the  incidents  of,  it  is  not  a  mortgage,  but  con- 
sists solely  in  debt,  and  must  be  subject  to  all  the  incidents  of  the  debt, 
and  cannot  be  enforced  when  the  debt  cannot  be,  and  therefore  that, 
when  a  purchase- money  note  is  barred  by  the  statute,  the  remedy  to 
enforce  the  equitable  lien  is  also  barred.  "It  is,"  say  the  court,  "  a 
secret  equity,  and  is  not  recognized  as  against  the  rights  of  a  purchaser 
from  the  vendee  without  notice."  In  the  New  York  case  ^  the  court 
say:  "The  action  to  foreclose  a  mortgage  is  brought  upon  an  instru- 
ment under  seal  which  acknowledges  the  existence  of  the  debt  to 
secure  which  the  mortgage  is  given ;  and  bj'  reason  of  the  seal  the 
debt  is  presumed  not  to  have  been  paid  until  the  expiration  of  twenty 
years  after  it  becomes  due  and  payable.     The  six  years'  limitation  has 

1  Fox  V,  Blossom,  17  Blatchf.  (TJ.  S.  »  Ord  v.  Smith,  SeL  Ch.  Cas.  9. 

C.  C.)  352.  *  Trotter  v.  Erwin,  27  Miss.  772;  Lit- 

2  In  Reigal  v.  Wood,  1  Johns.  (N.  Y.)     tlejobn  v.  Gonion,  32  id.  235. 

Ch.  695,  this  rule  was  applied  in  a  case  *  Borst  v.  Corey,  15  N.  Y.  505. 

where  a  judgment  was  revived  by  fraud         ^  Borst  v.  Corey,  ante;  Trotter  v,  Er- 

and    imposition.      Rakestraw  v.   Brewer,  win,  ante. 

Sel.  Cas.  in  Ch.  55;  Marks  v.  Pell,  1  Johns,  ^  Borst  v.  Corey,  ante, 

(N.  Y.)Ch.  494. 
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no  application  to  a  mortgage*  .  .  ,  The  equitable  lien  is  neither  ere* 
ated  nor  evidenced  by  deed,  but  arises  by  operation  of  law,  and  is  of 
no  higher  nature  than  the  debt  which  it  secures.  It  must  coexist  with 
the  debt,  and  cannot  survive  it."  But  the  doctrine  of  these  cases  is 
denied,  as  we  believe,  successfully  by  courts  of  high  authority,  and  we 
are  inclined  to  the  opinion  that,  upon  principle  and  the  weight  of 
authority,  the  fact  that  the  debt  is  barred  does  not  destroy  the  lien 
which  the  law  gives  to  the  vendor  of  lands  for  the  purchase-money,  but 
that  it  remains  liable  to  be  enforced  in  equit}'',  until  the  lapse  of  such  a 
period  as,  by  the  statutes  of  the  State,  is  requisite  to  give  a  title  by 
possession.  This  doctrine  is  sustained  by  the  courts  of  Maryland,^  Vir- 
ginia,' Connecticut,*  and  Alabama.^  In  Alabama,  this  question  has 
been  raised  in  several  cases,  and  in  a  recent  case  before  that  court,' 
Bbickell,  C.  J.,  reviewed  the  authorities,  and  gave  expression  to  the 
doctrine  which  we  believe  is  best  sustained  upon  principle  and  by  author- 
ity.* In  that  case  a  bill  was  brought  to  enforce  a  vendor*s  lien  for  the 
unpaid  purchase-money  of  land.  The  statute  had  run  against  the  notes 
given  therefor,  and  as  a  consequence  it  was  insisted  that  the  lien  was 
destroyed.  But  the  court  held  otherwise,  Brickell,  C.  J.,  saying,  ^^  The 
authorities,  which  doubtless  induced  the  decree  of  the  Chancellor,  and 
which  are  now  relied  on  to  support  it,  are  Driver  v.  Hudspeth  ^  and 
Relfe  V.  Relfe,*  The  first  was  a  proceeding  under  the  statute  then  in 
force  in  the  Orphans'  Court,  at  the  instance  of  a  vendee  holding  a  bond 
for  title,  to  compel  the  personal  representatives  of  the  vendor,  who 
had  died,  to  make  him  title.  The  purchase-money  had  not  been  paid, 
but  an  action  at  law  on  the  notes  given  for  it  was  barred  by  the  statute 
of  limitations.  It  was  held  that  a  vendor  retaining  the  legal  titles,  and 
entering  into  bond  for  its  convej^ance  only  on  payment  of  the  pur- 
chase-money, had  a  lien  in  the  nature  of  a  mortgage  ;  that  this  lien  the 
court  would  not  divest  until  the  purchase-money  was  paid,  and  that  it 
was  not  impaired,  because  an  action  at  law  for  the  recovery  of  the  pur- 
chase-money was  barred  by  the  statute  of  limitations.  The  court  say : 
'The  fact  that  the  notes  were  barred  by  the  statute  of  limitations  does 
not  destroy  the  lien,  which  is  regarded  in  the  nature  of  a  mortgage.  If 
the  vendor  whose  notes  are  barred,  or  his  heii*s  after  his  death,  should 
bring  ejectment  to  recover  the  land,  and  thus  drive  the  purchaser  into 
a  couri^  of  equity  to  enjoin  the  action,  it  is  clear  to  my  mind  that  the 

1  Magrudert.  Peter,  11  G.  &  J.  (Md.)  *  Driver  v,   Hudspeth,   16   Ala.    348; 

217.  Relfe  v.  Relfe,  34  id.  500;  Bizzell  v.  Nix, 

«  Lingan  v.  Henderson,  1  Bland  (Va.),  60  id.  281;  31  Am.  Rep.  38. 

282;  Hopkins  v,  Cockerell,  2  Gratt.  (Va.)  *  Bizzell  v.  Nix,  arUe, 

88.  6  Higgins  v.  Scott,  2  B.  &  Ad.    413; 

'  In  this  State  the  question  was  not  Spears  v.  Hartley,  3  £sp.  81;  Hopkins  v. 

directly  passed  upon,  but  applying  the  rule  Cockerell,  2  Gratt.  (Va.)  68. 

stated  in  the  case,  it  would  sustain  the  ^  Driver  v.  Hudspeth,  16  Alsu  348. 

general  doctrine  announced  in  the  text.  ^  Relfe  v,  Relfe,  34  Ala.  500. 
Belknap  v,  Gleason,  11  Conn.  160. 
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Court  of  Chancery  would  not  interfere  until  he  had  paid  up  the  pur- 
chase-money, the  remedy  to  recover  which  at  law  had  been  barred  by 
the  statute  of  limitations.  The  court  of  equity  would  not  decree  a 
specific  perfonnance  in  favor  of  one  who  withholds  the  compensation  he 
stipulated  to  pay,  upon  the  ground  that  the  legal  remedy  to  recover  it 
is  barred.  The  vendor  is  not  bound  to  sue  upon  his  note,  but  may  rest 
upon  the  security  Airnished  by  his  lien.' 

^^  The  contract  of  sale,  in  Relfe  v,  Relfe,  was  by  parol,  and,  so  far  as 
is  shown  by  the  report  of  the  case,  the  vendor  had  not  conveyed.  It 
was  held  that  the  lien  for  the  paj^ment  of  the  purchase-money  was  not 
lost  or  destroyed,  because  the  statute  of  limitations  had  operated  a  bar 
for  its  recovery  in  an  action  at  law.  It  was  further  held  that  the  lien 
could  not  be  regarded  as  a  stale  demand  within  less  than  twenty  years 
after  the  sale.  It  is  said  by  the  court ;  '  The  principle  which  preserves 
liens,  notwithstanding  the  bar  of  the  debt,  is  neither  confined  to  those 
secured  by  a  convej^ance,  as  for  example  a  mortgage,  nor  to  those 
secured  bj''  a  sealed  instrument,  nor  even  to  those  provided  bj''  an 
express  contract.'  Again :  '  The  principle  is,  the  statute  of  limitations 
does  not  extinguish  the  debt,  but  merely  bars  the  remed}'  b}'^  action  at 
law,  and  there  is  no  inconsistencj'  in  the  prosecution  of  another  remedy 
after  the  action  at  law  is  barred.'  The  court  was  referred  to  the  New 
York  and  Mississippi  decisions,  to  which  the  appellant  now  refers,  and 
declined  to  follow  them,  saying,  *  These  decisions  ai^e  not  correct  expo- 
sitions of  the  law.' 

"  We  are  not  inclined  to  depart  from  these  decisions.  The  present 
case  is  different  in  its  facts,  and  the  rights  of  the  parties  are  materially 
different ;  but  the  difference  does  not  render  inapplicable  the  principle 
which  underlies  and  forms  the  reason  of  these  decisions.  In  the  pres- 
ent case  the  vendor  parted  with  the  legal  estate,  and,  taking  no  inde- 
pendent security  for  the  purchase-money,  has  simplj^  the  lien  which  a 
court  of  equity,  on  its  own  principles,  raises  and  enforces  for  his  secur- 
ity. It  is  not  matter  of  contract,  —  it  does  not  arise  from  the  presumed 
intention  of  the  parties,  though  its  existence  or  waiver  may  often 
depend  on  such  intention.  It  is  subordinate  to  other  equities  acquired 
b}'  strangers  in  ignorance  of  its  existence,  and  it  is  moulded  and  fash- 
ioned by  the  court  as  the  facts  of  the  particular  case  may  require.  With 
the  lien  of  a  vendor  retaining  the  legal  estate  as  a  security  for  the  pur- 
chase-money, it  has  no  other  common  element  than  that  it  is  a  security 
for  a  debt,  passing  by  an  unqualified  assignment  of  the  debt,  and  capa- 
ble of  enforcement  bj-  a  decree  of  a  court  of  equity.  It  has  not  the 
qualities  of  a  mortgage,  which  is  a  conve5'ance  of  the  legal  estate,  con- 
ferring a  right  of  entrj''  at  law,  and  to  which  the  lien  of  a  vendor  re- 
taining the  legal  estate  is  analogous.  Bankhead  v.  Owens,  at  present 
term. 

'*  The  general  principle,  that  when  the  security  for  a  debt  is  alien  on 
property,  personal  or  real,  the  lien  is  not  impaired,  because  the  remedy 


§  233.] 


MORTGAGOR  AND  MORTGAGEE. 


561 


at  law  for  the  recovery  of  the  debt  is  barred,  is  not,  as  is  ver}*  emphat- 
ically and  clearl}'  stated  in  Relfe  v,  Relfe,  confined  to  liens  created  by 
contract,  or  b}'  instruments  under  seal,  or  b}"^  mortgages  which  convej'  a 
legal  estate  and  confer  a  right  of  entry.  The  debt  is  not  extinguished, 
though  the  statute  of  limitations  ma}*  have  barred  legal  remedies  for  its 
recovery.  The  bar  of  the  statute  may  be  removed  by  a  subsequent 
promise  or  acknowledgment  which  is  supported  by  the  debt  as  a  consid- 
eration, and  the  consideration  rests  on  the  moral  obligation  to  pay, 
which  statutes  cannot  obscure  or  impair.  The  debt  not  being  extin- 
guished, the  lien  for  its  security  remains,  and  though  legal  remedies  are 
barred,  the  equitable  remedj'  to  enforce  the  security  is  unaffected.  It  is 
not  necessar}^  further  to  pursue  a  discussion  of  the  question.  We 
cannot  regard  it  as  res  integra.  The  discussion  was  exhausted,  and  is 
foreclosed  bv  the  decisions  to  which  we  have  referred,  and  on  then: 
authority  we  are  content  to  rest." 

Sec.  233.  Distinotion  betvveen  a  Pledge  and  a  Mortgage.  Differ- 
ence  in  Application  of  Statute  to  the  one  and  the  other.  -*  A  wide 
distinction  exists  between  a  pledge  of  personal  property  and  a  trans- 
action that  amounts  to  a  mortgage  thereof.  Thus,  where  property-  is 
deposited  as  collateral  security  with  a  creditor,  with  no  undei*standing 
or  agreement  that  he  may  sell  the  same  and  appl}*  the  proceeds  in  liqui- 
dation of  the  debt,  it  is  a  pledge  merely*,  and  the  title  to  the  property 
remains  in  the  pledgor  until  he  is  divested  thereof  by  due  process  of 
law ;  but  where  property  is  deposited  with  a  creditor  to  be  sold,  and  the 
proceeds  applied  in  discharge  of  the  debt,  the  transaction  amounts  to  a 
mortgage,  and  the  title  to  the  property  vests  in  the  creditor.  The  dis- 
tinction, as  far  as  the  operation  of  the  statute  is  concerned,  is,  that  in 
the  former  case  the  statute  does  not  begin  to  run  against  the  pledgor 
until  he  has  paid  or  offered  to  pay  the  debt,  while  in  the  latter  case  the 
statute  begins  to  run  against  the  debtor's  right  to  redeem  at  once  upon 
the  maturity  of  the  debt,  and  is  fully  barred  by  the  lapse  of  the  statu- 
tory period  requisite  to  bar  the  debt  it  was  given  to  secure.^  In  the 
cose  last  cited '  the  plaintiff  executed  to  the  defendant  a  note  as  fol- 
lows :  — 


1  Himtington V.  Mather,  2  Bftrb.(N.Y.) 
533. 

*  Edmonds,  J.,  who  delivered  the  opin- 
ion of  the  court,  said  :  "  It  seemed  to  be 
conceded  on  the  argument  that  unless  the 
original  transaction  between  these  parties 
was  a  pledge  of  the  stock  in  question,  the 
plaintiff's  bill  could  not  be  sustained;  and 
therefore  it  was  that  so  much  of  the  argu- 
ment was  directed  to  that  point.  One  con- 
sideration very  strenuously  urged  was  the 
expression  used  in  the  note  that  the  stock 
had  been  '  deposited  as  collateral  security,' 


which  it  was  insisted  conveyed  the  idea  of 
a  pledge,  and  that  alone.  But  such  an 
expression  is  not  of  itself  sufficient  to  de- 
termine the  character  of  the  transaction  ; 
for  it  has  been  held  that  even  the  use  of 
the  word  'pledge'  has  not  that  effect, 
ex  vi  termini;  and  where  it  is  the  clear 
intent  of  the  parties  that  the  possession  of 
the  goods,  &c.,  shall  remain  in  the  debtor 
until  default  in  payment,  it  will  be  re- 
garded as  a  mortgage,  even  if  the  word 
'pledge*  is  used.  Ijangdon  v.  Buel,  9 
Wend.  (N.  Y.)  80  j  Reeves  «.  Capper,  5 
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$14,600.  New  York,  October  1,  1825. 

Four  months  after  date  I  promise  to  pay  to  Samuel  Mather,  Esq.,  or 
order,  fourteen  thousand  six  hundred  dollars  for  value  received,  with  interest 
at  the  rate  of  six  per  cent,  having  deposited  with  him  as  collateral  security 
(with  authority  to  sell  the  same  on  the  non-performance  of  this  promise)  125 
shares  Bank  of  America  stock,  34  shares  Mechanics'  Bank  stock,  and  50  shares 

Franklin  Bank  stock.  Benjamin  Huntington. 

The  note  was  not  paid  at  maturity,  nor  was  any  interest  ever  paid 
upon  it.    The  Franklin  Bank  failed,  and  that  stock  became  valueless. 

Bing.   N.   G.    186  ;  -Fei^ason  v.   Union  default  of  payment  the  property  became 

Furnace  Co.»  9  Wend.  (N.  Y.)  345.  absolutely  vested  in  the  defeudant.     Such 

'*  There  are  two  leading  considerations  was  the  legal  effect,  and  such  seems  to 

to  be  regarded  in  determining  whether  the  have  been  the  intention  of  the  parties;  for 

transaction  is  a  pledge  or  a  mortgage;  the  note  provides  that  the  defendant  may 

namely,  the  title  and  the  possession.     If  it  sell  the  stock  on  the  non-performance  of 

is  a  mortgage,  the  legal  title  passes  to  and  the  promise  to  pay  ;  thus  conferring  on 

is  vested  iu  the  creditor.    Stoiy  on  Bailm.  him  another  of  the  indicia  of  ownership, 

§  287;  Langdon  v.  Buel,  aiiU;  Patchen  v.  viz.  the  absolute  power  of  disposal.     This 

Pierce,  12  Wend.  (N.  Y.)  61.     With  a  being,  then,  a  mortgage,  and  not  a  pledge, 

pledge  it  is  different;  the  legal  title,  until  a  it  is  not  within  the  rule  stated  on  the  ar-> 

sale  on  default  of  payment  or  redemption,  gument  that  it  was  always  redeemable  un- 

continuing  in  the  pledgor.  Story  on  Bailm.  til  sold;  and  it  may  be  barred  by  the  stat- 

aaite  ;  Cortelyou  v.  Lansing,  2  Caines  Caa.  ute  of  limitations  or  the  lapse  of  time. 

(N.  Y.)  200.     The  pawnee  has  indeed  a  "The  view  that  we  take  of  this  case 

qualified  property  in  the  article  pledged,  renders  it  unnecessary  for  us  to  consider 

but  upon  a  tender  to  him  of  the  debt  he  the  effect  of  the  statute  of  limitations  as  to 

becomes  divested  even  of  that  qualified  suits  in  equity,  on  which  the  decision  be- 

property,  and  becomes  a  wrong-doer  if  after  low  mainly  rested.     Without  expressing 

that  he  persists  in  retaining  the  article  any  opinion  on  that  point,  we  think  that 

pledged,  ^om  the  pawnor.  Story  on  Bailm.  the  staleness  of  the  demand  ought  to  bar 

§§   339,  841 ;  Coggs  v.  Bernard,  2  Ld.  the  plaintiff  Is  action.   The  note  was  barred 

Ray.  916.     The  essential  difference  as  to  by  the  statute  of  limitations  in  February, 

matter  of  right  is,  that  in  one  the  title  1882,  so  that  after  that  date  it  ceased,  at 

passes,  and  in  the  other  it  does  not     But  the  option  of  the  Inaker,  to  be  binding  on 

the  difference  in  substance  and  fact  is,  that  him.    If  the  stock  depreciated  in  value,  so 

in  the  case  of  a  pawn  or  pledge  the  pos-  as  to  leave  a  deficiency  iu  paying  the 

session  must  pass  out  of  the  pawnor,  but  amount  loaned,  or  if  it  became  utterly 

in  the  case  of  a  mortgage  it  need  not.     In  worthless,  nothing  could  be  collected  of 

this  case  the  possession  and  title  both  passed  the  borrower.    He  was  discharged  from  his 

out  of  the  debtor.    The  passing  of  the  pos-  obligation.    If  he  had  been  thus  diwhaiged 

session  is  consistent  with  either  character;  by  payment  he  could  have  demanded  his 

though  if  it  had  not  passed  it  would  have  stock  back  again.    Could  he  not  do  so  if 

been  a  mortgage.  That  fact  will  not  there-  he  was  discharged  from  that  obUgation  by 

fore  help  to  determine  the  question  in  this  the  operation  of  law  ?    It  is  to  be  feared 

case.     But  the  passing  of  the  title  to  the  that  he  might,  were  it  not  for  the  equitable 

creditor  is  decisive.     If  that  had  not  hap-  rule  of  mutuality  and  the  application  of 

pened,  it  would  not  be  a  mortgage.     Hav-  the  bar  of  the  lapse  of  time  to  both  the 

ing  happened,  it  cannot  be  a  pledge.  parties  to  the  contract  and  to  the  rights 

"  The  result  is  that  the  deposit  of  these  and  obligations  of  both.     We  are  therefore 

stocks  by  the  plaintiff  was  a  mortgage.    It  of  opinion,  in  analog}'  to  the  statute  of  limi- 

has  all  the  characteristics  of  a  mortgage,  tations,  that  the  right  to  redeem  ceased  in 

and  ia  wanting  in  one  of  those  essential  to  February,  1882;  and  this  biU,  not  being  filed 

its  being  a  pledge.     Being  a  mortgage,  on  till  years  afterwards,  cannot  be  sustained." 
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The  Mechanics'  Bank  stock  was  sold,  and  the  avails  were  paid  over  to 
Mather.  All  the  stock  was  transferred  to  Mather  at  tlie  time  the  note 
was  given,  and  -  he  continued  to  receive  the  dividends  on  the  Bank  of 
America  stock  until  1839^  when  the  bill  in  this  cause  was  filed  to  re- 
deem it.  In  1828  the  plaintiff  failed  in  business.  At  that  time  the 
Bank  of  America,  stock  was  all  that  was  left  in  the  defendant's  hands, 
and  it  was  so  much  below  par  as,  at  its  then  market  value,  to  fall  about 
$2,500  below  the  amount  of  the  note.  The  plaintiff  compromised  with 
his.  creditors,  and  among  others  took  from  the  defendant  a  paper  ^^  dis- 
charging the  plaintiff  from  all  legal  re8ix)nsibility  to  him,  and  waiving 
all  right  of  action  against  him  for  any  indebtedness  he  might  be  under 
to  him  of  all  sorts  and  kinds  whatsoever."  But  that  was  ^^  not  to  affect 
anj*  of  the  hyix)thecations  or  liens  an}*  of  the  subscribing  parties  might 
severally  have  and  hold  on  stock  of  various  kinds  pledged  to  each  re- 
spectively." The  bill  was  filed  in  July,  1840,  and  set  up  that  the  plain- 
tiff's receipts  of  dividends  on  the  Bank  of  America  stock,  and  for  sales 
of  Mechanics'  Bank  stock,  had  reduced  the  debt  to  $11,931.40,  which 
he  offered  to  pa}:,  and  claiming  the  right  to  redeem  the  same,  and  pra}-- 
ing  for  a  decree  compelling  the  defendant  to  permit  him  to  do  so.  The 
Chancellor  made  a  decree  dismissing  the^  bill  on  the  ground  that  the 
suit,  not  having  been  commenced  until  more  tlian  ten  3'ears  ai\;er  the 
statutes  went  into  effect,  was  barred  by  the  statute  of  limitations,  or 
rather,  in  analog}'  thereto ;  and  this  decree  was  sustained  upon  appeal. 
S£Ci  234.  Dlschatge .  of  Mortgage  Debt,  Effect  of.  — As  a  general 
rule,  the  discharge  of  the  debt  which  a  mortgage  is  given  to  secure 
operates  ^as  a  discharge  of  the  mortgage ;  but  this  rule  does  not  apply 
where  the  personal  liability  of  the  mortgagor  merely  is  dischai'ged, 
without  intending  to  extinguish  the  debt,*  nor  does  it  apply  where  the 
debt  is  merely  barred  by  the  statute  of  limitations.^ 


^  Donnelly  v.  Simonton,  13  Minn.  301. 
In  Hayden  v.  Smith,  12  Met.  (Mass.)  511, 
a  mortgage  was  given  to  a  person  to  in- 
demify  him  as  surety  upon  a  note  which 
he  signed  with  and  for  the  mortgagor. 
The  condition  of  the  mortgage  was  as  fol- 
lows: '*  Whereas,  S.  has  signed  a  note 
with  said  B.  as  sui-ety  payable  to  D. ;  now 
if  said  B.  shall  save  said  S.  from  any 
trouble,  cost,  or  expense,  by  reason  of 
signing  said  note,  this  deed  to  be  void." 
The  mortgage  was  given  in  1839,  and  in 
1841  S.  assigned  the  mortgage  to  D.  by 
deed,  as  follows:  ''Know  all  men  that,  in 
consideration  of  D.  agreeing  to  release  me 
from  all  liability,  other  than  the  use  of  my 
name  in  the  collection  of  the  same,  of  a 
joint  and  several  note  signed  by  B.  and 
myself,  dated  Octoljer  7,  1839,  I  hereby 


assign  and  set  over  to  said  D.  all  my  right, 
interest,  and  claim  to  the  within  mortgage 
premises."  D.  thereupon  took  possession 
of  the  land  for  the  purpose  of  foreclosure. 
In  1843  the  right  of  B.  to  redeem  was  sold 
on  an  execution  against  6.,  and  purchased 
by  the  plaintiff,  who  brought  a  bill  against 
D.  to  redeem,  insisting  that  nothing  was 
due  S.,  because,  by  the  instrument  of  as- 
signment to  D.,  S.  was  released  from  his 
liability  .as  surety  for  B.,  and  the  land 
thereby  discharged  from  the  incumbrance 
of  the  mortgage.  But  the  court  held  that 
the  mortgage  was  not  discharged,  and  that 
D.  was  entitled  to  hold  the  land  against 
H.  until  H.  sliould  piy  B-'s  note  to  D. 

2  Chamberlin  v.  Meeder,  16  N.  H.  381; 
Bush  V.  Cooper,  26  Miss.  599. 
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Sec.  235.  Mortgagee  in  PosBession.  —  Where  a  mortgagee  is  in  pos- 
session of  the  premises  for  the  full  statutory  period  after  eonditioQ 
brokeu,  the  mortgagor's  right  of  redemption  is  forever  barred,  unless 
within  that  period  the  mortgagee  lias  accepted  from  him  some  portion 
of  the  principal  or  interest  of  the  mortgc^e  debt,  or  in  some  other 
legally  effectual  way  acknowledged  the  right  of  the  mortgagor  to  re- 
deem. This  may  be  done  by  settling  the  account  of  the  rents  and  prof- 
its of  the  premises  within  that  period,  as  the  principal  objection  urged 
b}"^  courts  of  equity  against  letting  the  mortgagor  in  to  redeem  after 
that  period  is  the  difficulty  of  settling  the  accounts  between  the  parties 
for  so  long  a  period ;  and  where  this  objection  is  obviated  by  a  settle- 
ment made  by  the  parties  themselves,  the  mortgagor  will  be  admitted  to 
redeem  partly  upon  that  ground,  and  partly  upon  the  ground  that  such 
settlement  operates  as  an  admission  of  the  mortgagor's  right.  Thus,  in 
an  Engli^  case,^  a  mortgage  was  held  to  be  redeemable  where  the 
mortgagee  had  been  in  possession  for  forty  years,  upon  the  foot  of  a 
stated  account  and  an  agreement  for  turning  interest  into  principal.^ 
In  an  earlier  case '  a  bill  was  brought  to  redeem  a  mortgage  made  in 
1642.  The  mortgagee  entered  into  possession  in  1650,  and  there  were 
three  descents  on  the  defendant's  part  and  four  on  the  part  of  the  plain- 
tiff ;  but  the  length  of  time  being  unsevered  for  the  greatest  portion  of 
the  time  by  infancy  or  coverture,  and  because  the  mortgagee,  in  1686, 
brought  a  bill  to  foreclose,  and  an  account  was  then  made  up  by  the 
mortgagee,  the  court  decreed  a  redemption  and  an  account  from  the 
foot  of  the  account  in  1686. 

Any  act  of  the  mortgagee  by  which  he  acknowledges  the  transaction 
to  be  still  a  mortgage,  any  time  within  twenty  years  before  a  bill  to  re- 
deem is  brought,  is  held  sufficient  to  keep  the  mortgagor's  right  to 
redeem  on  foot    Thus,  if  the  mortgagee,  in  his  will,  disposes  of  the 

1  Conway  v.  Skrimpton,  6  Bro.  P.  C.  60  N.  Y.  337;  Bailey  v.  Carter,  7  Ired. 

187  ;   Blake  v.  Foster,  2  B.  &  B.  387  ;  Eq.  (N.  C.)  282;,  Yarborough  t;.  Newell, 

Cliapman  v.  Corpe,  41  L.  T.  N.  s.  22 ;  10    Yerg.    (Tenn. )    376 ;    Enowlton    v. 

Guthrie  V,  Field,  21  Ark.  879;  Gunn  v.  Walker,  18  Wis.  264 ;  Ross  v.   Norvell, 

Brantley,  21  Ala.  633;  Anington  v.  Lis-  1  Wash.  (Va.)  14;  Hughes  v.  Edwards, 

com,  34  Cal.  866;  Taylor  v.  McClain,  60  9  Wheat.  (U.  S.)  489;  Fox  v.  Blosaom,  17 

Cal.  651,  64  id.  613;  Bunce  v,  Wolcott,  Blatch.  (U.  S.  C.  C.)  352;  Amory  v.  Law- 

2  Conn.  27;  Morgan  v.  Morgan,  10  Ga.  rence,  3  Cliflf.  (U.  S.  C.  C.)  523;  see  Doe 

297  ;    Hallesy  v.   Jackson,   66   111.    139  ;  «.  De  Veber,  8  Allen  (N.  B.),  23;  Miner  v, 

Montgomery  v.  Chad  wick,  7  Iowa,  114;  Beekman,  14  Abb.  Pr.  n.  s.  (N.  Y.)  1; 

Crawford  v.  Taylor,  42  id.  260;  Roberts  Hammonds    t7.   Hopkins,    8    Yerg.    625 ; 

V,  Littlefield,  48  Me.  61;  Hertle  v.  McDon-  Wood  v.  Jones,  Meigs  (Tenn.),  513;  And- 

ald,  2  Md.  Cii.  128;  Crook  v,  Glenn,  80  ing  v.  Davis,  88  Miss.  574. 
Md.  65 ;  Stevens  v,  Dedham  Inst.,  129         *  Cholmondeley  v,  Clinton,  2  J.  &  W, 

Mass.  547;  Reynolds  v.  Green,  10  Mich.  188 ;  Giles  t^.  Baremore,  6  Johns.  (N.  Y.) 

355;  Hoffman  v.  Harrington,  38  id.  892;  Ch.  545. 

McNair  v.  Lot,  84  Mo.  285 ;  Tripe  v,         •  Proctor  v,  Cowper,  2  Vem.  877. 
Marcy,  89  N.  H.  439;  Miner  v.  Beekman, 
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money  *'  in  case  the  mortgage  is  redeemed/'  ^  or  by  any  other  deliberate 
acts  admits  that  he  is  mortgagee  as  to  the  estate,  a  bill  to  redeem  will 

1  2  CraiHe's  Digest,  156.  chai^geable  against  the  land  by  reason  of  a 

III  Hauselt  v.  Patterson,  124  N.  Y.  849,  deficiency  of  personalty.  The  amount  of 
it  was  held  that  while  a  mortgage  creditor  the  recovery  in  such  an  action  must  be  in 
has  the  right  to  seek  payment  of  his  debt  proportion  to  the  value  of  the  real  estate 
from  the  ])«rsonal  estate  of  the  deceased  which  has  descended  to  the  defendants  re- 
mortgagor,  a  court  of  equity  will  not  permit  spectively ;  it  is  only  when  they  have 
him  to  do  so,  in  the  first  instance,  to  the  transferred  the  land  that  they  are  person- 
prejudice  of  other  creditors ;  but  he  will  be  ally  liable,  and  then  only  for  an  amount 
required  to  resort  to  the  land  covered  by  not  exceeding  its  value, 
the  mortjEage,  and  will  only  be  permitted  When  the  land  has  not  been  aliened  by 
to  seek  payment  of  the  deficiency  from  the  the  heirs  or  devisees,  the  remedy  is  by 
personalty.  action  in  equity  having  the  nature  of  a 

The  provision  of  the  statute  requiring  a  proceeding  in  rem  to  reach  the  land, 
devisee  or  heir  to  satisfy,  out  of  his  own  The  liability  of  the  defendants  is  not 
property,  a  mortgage  executed  by  his  joint,  nor  is  the  estate  which  has  descended 
testator  or  ancestor  upon  real  estate  which  to  any  one  of  them  subject  to  the  propor- 
has  passed  or  descended  to  him,  unless  tion  of  the  mortgage  debt  chargeable  to 
there  is  an  express  testamentary  direction    any  of  the  others. 

that  such  mortgage  shall  be  otherwise  paid,  In  an  action  against  all  the  heirs  or 
does  not  contemplate  that  the  devisee  or  their  representatives  except  one,  of  McC., 
heir  should  be  so  liable  irrespective  of  the  who  died  intestate  as  to  his  real  estate,  to 
property  which  descended  to  him,  but  recover  a  deficiency  arising  on  foreclosure 
rather  that  his  liability  to  pay  the  mort-  of  a  mortgage  upon  land  of  which  he  died 
gage  should  be  measured  by  and  not  exceed  seised,  it  appeared  that  one-sixth  of  the 
the  value  of  that  property.  real  estate  descended  to  the  heir  not  a 

The  remedy  of  the  mortgage  creditor  is  party,  and  that  such  interest  was  not  re- 
not  confined  to  the  mortgaged  premises ;  presented  by  any  defendant.  A  joint 
it  was  designed  to  make  the  realty  judgment  against  the  defendants  for  the 
primarily  chargeable  with  the  mortgage  amount  of  the  deficiency  was  rendered, 
debt,  and  when,  with  the  mortgaged  pre-  neither  the  amount  of  recovery  nor  the 
mises,  the  heir  inherited  other  lands  of  the  costs  being  apportioned  ;  the  judgment 
same  ancestor,  that  he  should  take  them  did  not  direct  that  its  amount  be  levied 
all  cum  (mere  the  mortgage  debt.  It  was  upon  the  land  which  descended  to  the  heirs. 
not  intended,  however,  to  give  such  This  was  held,  ent>r ;  and  that  the  defend- 
creditor  a  preference  over  other  creditors  in  ants  were  chargeable  only  with  five-sixths 
respect  to  the  real  estate  not  covered  by  of  the  plaintifif's  claim,  and  for  that 
the  mortgage,  when  there  is  a  deficiency  of  amount  only  their  interest  in  the  real 
the  personalty  to  pay  the  other  debts.  The  estate  was  subject  to  the  levy  of  execution 
only  substantial  advantage  the  mortgage  on  the  judgment ;  that  the  omission  to 
creditor  has  over  other  creditors  in  respect  plead  the  defect  of  parties  defendant  wss 
to  the  lands  not  covered  by  the  mortgage,  a  waiver  merely  of  that  defence,  and  did 
is  that  his  right  of  action  is  not  dependent  not  increase  the  defendant's  liability, 
upon  a  sufficiency  of  personal  assets.  Judgment,    therefore,   modified  so  as  to 

The  preference  of  the  mortgage  creditor  chai^  the  defendants  with  five-sixths  of 
in  the  mortgaged  premises  is  only  avail-  the  amount  of  the  recovery,  and  to  direct 
able  to  him  by  foreclosure.  In  an  action  the  levy  of  it,  duly  apportioned  upon  the 
under  the  statute  to  enforce  the  liability  real  estate  which  descended  to  defendants. 
of  the  heirs  or  devisees,  they  may  allege  in  Interest  had  been  paid  by  McC.  upon 
their  answer  and  prove  other  debts  of  the  his  board,  accompanying  the  mortgage 
decedent  unsatisfied,  belonging  to  the  same  within  twenty  years  prior  to  the  commence- 
or  prior  class  as  that  in  sidt,  and  properly    ment  of  the  action.    It  was  held,  that 
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lie ;  ^  or  where  the  mortgagee  enters  under  nn  agreement  to  reimburse 
himself  out  of  the  profits.*    Before  the  statutes  required  acknowledg- 

althoQgh  the  remedy  was  given  by  statute,  were  as  follows:  "  Concerning  the  business 
the  cause  of  action  was  founded  upon  the  at  Hendred,  which  you  know  nearly  as 
obligation  of  the  defendant's  ancestor ;  well  as  myself,  as  there  has  been  nothing 
and  so  it  was  not  barred  by  the  statute  of  kept  from  you;  which  I  am  very  willing  to 
limitations.  settle  if  your  granddaughter  is  of  age.  I 
McC.  by  his  will  derised  his  real  estate.  liever  told  you  any  otherways  ;  as  I  am 
By  the  judgment  in  an  action  brought  by  informed,  she  is  heiress  of  what  there  Is. 
one  of  the  heirs  for  the  partition  of  said  The  difference  is  not  worth  much.  I  shall 
real  estate,  the  devise  was  adjudged  to  be  hear  from  your  granddaughter  about  the 
void.  The  plaintiff 's  testator  brought  an  business,*' — it  was  held  that  the  last- 
action  against  McC.  'a  ezecutots,  the  de*  mentioned  letter  was  an  acknowledgment 
fendants  here,  and  others,  to  vacate  said  of  the  heiress's  right  to  redeem  the  mort- 
judgment,  and  for  direction  that  the  gage,  and  that,  whan  she  became  of  age, 
executors  sell  sufficient  of  the  real  estate  to  she  was  entitled  to  consider  her  grand- 
piy  his  debts.  Upon  deijaurrer  the  com-  father  as  having  acted  as  her  agent;  and, 
plaint  therein  was  dismissed  ;  and  it  was  conaeq^uently,  that  she  was  entitled  to  re- 
held  that  this  did.  not  sustain  the  defence  deem  the  mortgage  at  any  time  within 
of  a  former  adjudication.  twenty  years,  after  the  letter  was  written. 
The  defendant,  S.,  was  sued  as  surviv-  In  another  case  a  mortgagee  had  posses- 
ing  trustee  under  the  will  of  J.,  one  of  the  sion  sixteen  years,  and  then  assigned  the 
lieirs,  who  died  in  the  State  of  New  Jersey ;  mortgage  and  estate.  The  deed  conveying 
her  will  was  admitted  to  probate  in  that  it  to  the  assignee  recited  the  original  mort* 
State  ;  it  was  recorded  in  the  office  of  the  gage  in  the  usual  manner,  and  it  was  held 
Surrogate  of  New  York  City  and  County,  that  this  assignment  was  not  a  sufficient 
but  not  formally  admitted  to  probate  in  acknowledgment  in  writing  to  take  the  case 
this  State.  By  said  will,  J.  devised  to  S.  out  of  the  statute.  Lucas  v.  Denuison,  7 
and  G.,  as  trustees,  her  real  estate  in  this  Jur.  1122. 

State  in  trust,  giving  the  survivor  power  to  ^  Marks  v.  Pell,  anU,      Acknowledg- 

execute  the  trust.    Held,  that  in  respect  ments  by  a  mortgagee  in  possession  have 

to  the  land,  the  trustee  was  subject  to  the  been  held  sufficient  to  remove  the  statute 

equitable  jurisdiction  of  the  courts  of  this  bar  ill  numerous  cases,  as  stating  an  ac- 

State,  and  so  properly  made  a  party ;  and  count  of  the  rents  and  profits  of  the  land, 

that  a  refusal  to  dismiss  the  complaint  as  Barron  v.  Martin,  Cooper's  Ch.  189;  Palmer 

to  him  was  not  error.  t;.  Jackson,  8  Bro.  P.  C.  104;  Ley  v.  Peter^ 

^  Perry  v.  Marston,  2  Bro.  897;  Ross  8  H.  &  N.  101;  Ealheim  v,  Harrison,  84 

r.  Norvelle,  1  Wash.   (U.  S.  C.  C.)   18;  Miss.  457,  or  the  execution  of  a  written 

Marks  V.  Pell,  1  Johns.  (N.  Y.)  Ch.  691;  promise:    Snaveley  v.  Pickle,   29  Gratt. 

Whiting  V.  White,  2  Cox,  290.     A  recog-  (Va.)  27;  Hall  v.  Felton,  105  Mass.  516; 

nltion  of  the  mortgage  inoiden tally  in  any  Lyon  v.  McDonald,  51  Mich.  435;  Hay- 

oonveyance  or  other  instrument  is  suffi-  wood  v.  Ensley,  8  Humph.  (Tenn.)  460; 

cient.     Pender  v.  Jones,  2  Hayw.  (N.  C.)  Murphy  p.  Coates,  6  Stew.  Eq.  (N.  J.)  424; 

294;  Price  v.  Cooper,  1  S.  &S.  847;  Han-  Eemdt  v.  Porteriield,  56  Iowa,  512;  Wells 

sard  r.  Harvey,  18  Ves.  456;  Conway  r.  v.  Harter,  66  Csl.  842;  Schrancker  v.  Si- 

Skrimpton,  ante;  Oni  v.  Smith,  Sel.  Ch.  bert,  18  Kan.  104;  or  a  deed  to  third  per- 

Cas.  9;  Hoode  v.  Healy,   1  V.  &  6.  536 ;  sons  :  Cape  Giradeau  Co.  v.  Harrison,  58 

Vernon  v.  Bethel,  2  Eden,  110;  Elmen*  Mo.  90 ;  Randall  v.  Bradley,  65  Me.  48; 

dorf  V,  Taylor,   10  Wheat   (U.  S.)  152.  Biddell  r.  Brizzolara,  56  Cal.  874;  or  by 

In  Turlock  v.  Roby,  12  Scott,  87,  a  mort-  an  acceptance  of  interest  or  a  part  of  the 

gagee  in  possession  having  received  from  principal  debt :    Winchester  v.  Ball«   54 

the  grandfather  of  the  infant  heir  of  the  Me.  558 ;  Stump  v.  Henry,  6  Md.  201 ; 

mortgagor  a  letter,  the  contents  of  which  Fisk  v.  Stewart^  24  Minn.  97 ;  Pears  9, 


§  2SS.]         MORTGAGOR  AKD  MORTGAGEE.  567 

ments  to  be  in  writings  it  was  seriously  questioned  whether  any  form  of 
parol  acknowledgment  would  be  sufficient,  and  in  an  early  case  in  this 

country,  ^  Story,  J.,  in  a  very  able  opinion,  in  which  he  carefully  re- 

Laiiig,  L.  R.  12  £q.  41 ;  or  by  briDging  ground.    Lord  Alyanlet  said:  ''I  can- 

a  bill  to  foreclose,  or  any  proceeding  to  not  help  thinking  that  it  would  have  been 

enforce  payment  of  the  mortgage  debt :  a  very  wise  rale,  if  no  parol  evidence  had 

Robinson  f.  Fife,  3  Ohio  St  651;  Dexter  been  admitted  on  these  8ul:jects.     It  is 

V.  Arnold,  1  Sumner  (U.  S.  C.  C),  109;  clear  that  the  party  obtains  an  irredeem- 

Erskine  v.  North,   14  Gratt.    (Va.)   60;  able  interest  by  twenty  years*  possession; 

Giles  V.  Barremore,  5  Johns.  Ch.  (N.  Y.)  and  then  that  interest  is  to  be  totally 

645  ;  Johnson  v.  Johnson,  81  Mo.  831 ;  changed  by  this  sort  of  loose  conversa- 

Cleaveland  v.   Harrison,    15   Wis.   870;  tion."    He  afterwards  added :  "I  will  not 

Martin  v.  Bowker,  19  Vt.  ^  526 ;    Ricker  take  upon  myself  in  the  present  case  to  lay 

r.  Blanchard,  45  N.  H.  39;  and  purposely  down  any  mle  that  shall  contradict  that 

absenting  or  concealing  himself  so  as  to  authority,   because    it  is   not    necessary, 

prevent  a  tender  of  the  amount  due  on  the  But,  at  any  rate,  I  think  the  declarations 

mortgage  has  been  held  sufficient:  Waldo  must  be  clear  and  unequivocal;  and,  in  the 

V.  Riee,  14  Wis.  286.   See  Wallace  v.  Stev-  present  case,  I  do  not  think  that  the  evi- 

ens,  66  Me.  190;  Cunningham  v.  Hawkins,  dence  is  of  that  clear  and   unequivocal 

24  CaL  403.  nature  as  to  justify  the  court  in  giving 

As  to  the  effect  of  mere  parol  admis-  the  plaintiff  a  redemption.''  "The  same 
sions,  see  Green  v.  Gross,  45  N.  H.  574;  point,"  adds  Stokt,  J.,  *'came  before  the 
Cheaverv.  Perley,  11  Allen  (Mass.),  584;  Yice-Chancellor,  Sir  Thomas  Plummer, 
Hough  o.  Bailey,  82  Conn.  288;  Moigan  in  Reeks  v.  Postlethwaite,  Cooper's  £q. 
V.  Morgan,  10  6a.  297;  Wimmer  v.  Pick-  160;  and  he,  after  admitting  that  ther& 
lin,  14  Bush  (Ky.),  193;  Shepperd  v.  Mui»-  was  no  case  in  point,  upon  principle,  de- 
dock,  8  Murph.  (N.  C.)  218.  cided  that  parol  evidence  was  so  admissible. 

^  Dexter  v.  Arnold,  8  Sumn.   (U.  S.  But,  after  sifting  the  evidence  in  the  case, 

C.  C.)  160.    In  this  case  the  question  which  sufficiently  shows  the  danger  of  snch 

was  whether  mere  parol  admissions  or  ac-  evidence,  he  decided  that  it  was  not  satis- 

knowledgments  were  sufficient   to  show  factory,  and  refused  the  redemption.    Then 

that  the  mortgagee  had  within   twenty  came  the  case  of  Barron  v.  Martin,  19  Yes. 

years  treated  the  conveyance  as  a  mort-  326,  where  Sir  Williak  Grant  thought 

gage.      '*Such  admissions  and  acknowl-  the  parol  evidence  admissible;  but,  at  the 

edgments,"  said  Stort,  J.,  "  are  certainly  same  time,  on  account  of  its  being  unsatis- 

open  to  the  strong  objections  that  they  are  factory,  decided  against  the  redemption, 

easily  fabricated,  and  difficult,  if  not  im-  and  adhered  to  the  rule  laid  down  by  Lord 

possible,  to  be  disproved  in  many  cases;  Alyanlkt,  that  it  ought  to  be  clear  ftnd 

and  that  they  have  a  direct  tendency  to  unequivocal  to  justify  a  redemption.     But 

shake  the  security  of  all  titles  under  mort-  there  is  an  important  remark  made  by  this 

gnges,  even  after  a  very  long  exclusive  pos-  eminent  judge,  in  the  same  case,  which  is 

session  by  the  mortgagee.*'    He  then  refers  worthy  of  special  notice.     '  It  is  now  de- 

to  the  language  of  Lord  Alyanlet  in  cided,'  said  he,  'that  twenty  years'  pos- 

Whitihg  V.  Cox,  aide,  in  which  he  so  ear-  session  by  a  mortgagee  will,  prima.  faueU, 

nestly  protested  against  the  reception  of  bar  a  right  of  redemption,  and  it  lies  on 

suoh  evidence  in  this  class  of  cases.     He  the  mortgagor  to  show  that  snch  length  of 

also  comments  on  the  case  of  Perry  v.  possession  ought  not  to  produce  that  effect.* 

Marston,  2  Bro.  Ch.  857,  where  it  has  He  added :  '  The  oniM  lies  on  the  mort- 

heen  supposed  (though  it  is  not,  perhaps,  gagor  to  show  that  fact,  in  order  to  defeat 

certain)   that   Lord   Thurlow  thought  the  effect  of  the  possession.'    In  Marks  v. 

parol  evidence  admissible,  and  sufficient  to  Pell,  1  Johns.  (N.  Y.)  Ch.  594,  the  same 

^ve  the  plaintiff  a  decree  for  redemption,  point  came  before  Mr.  Citancellor  Kent; 

but  he,  in  fact,  decided  against  it  on  anothar  and  the  4>nly  evidence  relied  upon  in  favoT 
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viewed  the  cases,  held  that  such  an  acknowledgment  or  admission 
would  not  be  suflaeient.* 

Sec.  236.  AbBolute  Conveyances,  but  in  fact  Mortgages. — If  the 
parties  to  an  instrument,  at  the  time  of  its  execution,  intend  it  as  a 
security,  whatever  may  be  its  form,  equity  will  consider  it  a  mortgage, 
and  no  terms  or  words  used  in  it  will  be  allowed  to  change  its  character, 
and  cut  off  the  right  of  redemption ;  *  and  this  is  the  case  even  though 
the  conveyance  on  its  face  is  absolute,  and  there  is  nothing  to  indicate 
that  it  was  intended  as  a  security  for  a  loan  or  a  pre-existing  debt ;  * 


of  the  redemption  was  certain  naked,  unas- 
sisted confessions  of  the  mortgagee,  stated 
by  witnesses.     The  learned  judge  decided, 
upon  a  review  of  the  evidence,  that  the  re- 
demption ought  not,  under  all  the  circum- 
stances, to  be  allowed;  for,  '  it  would  be 
setting  up  a  dangerous  precedent,  to  give 
efifect  to  a  stale  claim,  upon  such  uncor- 
roborated and  loose  confessions/    In  de- 
livering his  opinion,  he  said:  '  It  was  once 
observed,  in  the  Supreme  Court,  6  Johns. 
(N.  Y.  )  21,  that  acknowledgments  of  the 
party,  as  to  title  to  real  property,  are  a 
dangerous  species  of  evidence;  and,  though 
good  to  support  a  tenancy,  or  to  satisfy 
doubts  in  cases  of  possession,  they  ought 
not  to  be  received  as  evidence  of  title,  as  it 
would  counteract  the  beneficial  purposes  of 
the  statute  of  frauds.  That  doctrine  strikes 
me  as  just  and  sound;  and  principles  are 
essentially  the  same  in  both  courts.'  From 
this  language,  I  cannot  but  infer  that  the 
learned  Chancellor  was  against  the  admis- 
sibility of  the  evidence,  though  he  did  not 
deem  it  necessary  to  decide  the  case  on 
that  point.     His  very  able  reporter,  Mr. 
Johnson,  has  supposed  differently  in  his 
marginal  note  of  the  case;  but  I  have  been 
unable  so  to  read  the  case.     I  have  not,  in 
my  researches,  found  any  other  cases  upon 
the  point.     And,  what  is  very  remarkable, 
there  is  no  instance  of  a  decree  being  made 
upon  such  parol  evidence  in  favor  of  the 
party  seeking  to  redeem.     In  the  present 
case  I  am  spared  the  necessity  of  deciding 
the  general  principle;  for,  admitting  that 
parol  evidence  is  admissible  (which  I  am 
by  no  means  prepared  to  decide,  and  I 
wish  to  reserve  for  further  consideration), 
I  am  of  opinion  that  the  parol  evidence  of 
the  confessions  and  conversations  of  the 
mortgagee,  testified  to  by  the  witnesses,  is 
wholly  unsatisfactory,  too  loose,  and  too 


equivocal,  and  too  infirm  in  its  reach  and 
bearing  and  circumstances,  to  justify  any 
decree  in  favor  of  a  redemption." 

1  See  also  Whiting  r.  White.  2  Cox,  290. 

*  Robinson  v.  Farrelly,   16  Ala.  472 ; 
Richardson    v.    Barrick,   16    Iowa,   407  ; 
Howe  i;.  Russell,   86  Me.  115  ;  Artz  v. 
Grove,  21  Md.  456;  Bank  of  Westminster 
v.  Whyte,  1  Md.  Ch.  536;  Parks  v.  Hall, 
2  Pick.  (Mass.)  211;  Steel  v.  Steel,  4  Al- 
len  (Mass.),  417  ;    Yasser  v.  Yasser,  28 
Miss.  878;  Davis  v.  Clay,  2  Mo.  161;  Wil- 
son V.  Drumrite,   21  Mo.  825 ;   Somers- 
worth  v.  Roberts,  88  K.  H.  22;  De  Camp 
V.  Crane,  19  N.  J.  Eq.  166 ;  Holliday  v. 
Arthur,  25  Iowa,  19;  Phoenix  v.  Gardner, 
18  Minn.  480  ;  Bingham  v.  Thompson,  4 
Nev.  224;  Cotterell  v.  Long,  20  Ohio,  464; 
Miami,  &c.  Co.  v.  United  States  Bank, 
Wiight  (Ohio),  249  ;  Pattison  v,  Horn,  1 
Grant   (Penn.)   Cas.   801,  804;    Halo  v. 
Schick,   57   Penn.    St.   820  ;    Nichols  v. 
Reynolds,  1  R.  I.  80 ;  Bennett  v.  Union 
Bank,  5  Humph.  (Tenn.)  612;  McCan  v: 
Marshall,  7  id.  121 ;  Webb  v.  Patterson, 
id.  481 ;  Hinson  v,   Partee,  11  id.  587; 
Yarborough  v.  Newell,  10  Yei^.  (Tenn.) 
876  ;  Delahay  v.  McConnell,  5  III.  156  ; 
Nichols  V.  Cabe,  8  Head  (Tenn.),'  92; 
Nickson  v.  Toney,  id.  655;  Yates  v,  Yates, 
21  Wis.  478;  Catiin  v.  Chittenden,  Brayt, 
(Vt.)  168;  Campbell  v.  Worthington,  6  Yt. 
448  ;    Mott  v.    Harrington,   12  id.   119  ; 
Wright  V.  Bates,  18  id.  841  ;   Rogan  v. 
Walker,  1  Wis.  527. 

*  Eollum  V,  Smith,  88  Penn.  St.  158  ; 
Holmes  v.  Grant,  8  Paige  (N.  Y.)  Ch.  243 ; 
Parmalee  v.  Lawrence,  44  III.  406 ;  Bax- 
ter V.  Deas,  24  Tex.  17;  Mills  v.  Darlings 
48  Me.  565;  Crossen  v.  Loveland,  22  Ind. 
427;  Barkelew  v.  Taylor,  8  N.  J.  Eq.  206; 
Chaines  v.  Brady,  10  Fla.  188. 
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and  parol  evidence  is  admissible  to  show  that  it  was  intended  as  a 
mortgage,'  or  that  the  defeasance  was  omitted  by  fraud  or  mistake.* 
Upon  this  class  of  mortgages  it  has  been  held  that  the  statute  does  not 
begin  to  run  until  a  tender  of  the  money  which  it  was  given  to  secure, 
and  a  refusal  to  reconvey.'  But  there  is  no  question  but  that  a  court  of 
equity  would  refuse  to  enforce  a  right  to  redeem,  where  the  grantee  had 
slept  upon  his  rights  until  his  claim  had  become  stale. 


1  Babcock  V.  Wyman,  19  How.  (U.  8.) 
289;  Bogan  V.  Walker,!  Wis.  527;  Bishop 
t7.  Bishop,  13  Ala.  476;  Bryan  v,  Co  wart, 
21  Ala.  92;  Blakemore  v,  Bymside,  7  Ark. 
505;  Joidon  v.  Fenno,  13  Ark.  598;  Pierce 
V.  Robinson,  13  Cal.  116;  Jones  v,  Jones, 
1  Head  (Tenn.),  105;  Guinn  v.  Locke,  id. 
110;  People  r.  Irwin,  14  CaL  428;  John- 
son V.  Sherman,  15  Cal.  287 ;  Cunning- 
ham V.  Hawkins,  27  Cal.  603;  Hopper  v. 
Jones,  29  Cal.  18 ;  Trucks  v.  Lindsey,  18 
Iowa,  504;  Jackson  v.  Lodge,  36  Cal.  28; 
Washburn  v.  Merrill,  1  Day  (Conn.),  139; 
Marks  v.  PeU,  1  Johns.  (N.  Y.)  Ch.  594; 
Collins  V.  Tillon,  26  Conn.  368;  Hovey 
V,  Holcomb,  11  111.  660;  Shaver  v.  Wood- 
ward, 28  111.  277 ;  Roberts  v.  McMahan, 
4  Greene  (Iowa),  34  ;  Green  v.  Ball,  4 
Bush  (Ey.),  586;  Whitney  v.  Batchelder, 
82  Me.  313;  Emerson  v.  Atwater,  7  Mich. 
12;  Johnson  v.  Huston,  17  Mo.  58;  Carl- 
yon  V,  Lannan,  4  Nev.  156 ;  Condit  v. 
Tichenor,  19  N.  J.  Eq.  43  ;  Crane  v.  Bu- 
chanan, 29  Ind.  570;  Key  v,  McCleary,  25 
Iowa,  191 ;  Phuenix  9.  Gardner,  13  Minn. 
430;  Bingham  v,  Thompson,  4  Nev.  224; 
Walton  V.  Cronly,  14  Wend.  (N.  Y.)  63; 
Swart  V,  Service,  21  id.  86;  Webb  v.  Rice, 
1  Hill  (N.  Y.),  606;  Hodges  v,  Tennessee, 
&c.  Ins.  Co.,  8  N.  Y.  (4  Seld.)  416;  Kim- 
borough  «.  Smith,  2  Dev.  (N.  C.)  Eq.  558; 
Coach  V.  Sutton,  1  Grant  (Penn.)  Cas. 
114  ;  Patterson  v.  Horn,  id.  301,  304 ; 
Stamper  v.  Johnson,  3  Tex.  1 ;  Mead  v. 
Randolph,  8  Tex.  191;  Hannay  v.  Thomp- 
son, 14  Tex.  142;  Mann  v.  Falcon,  25  Tex. 


271;  Plato  v.  Roe,  14  Wis.  453.  See 
Fitzpatrick  r.  Smith,  1  Desau.  (S.  C.)  340. 
To  the  contrary,  Hale  v.  Jewell,  7  Me. 
435 ;  Bryant  v.  Crosby,  36  id.  662 ;  Wat- 
son  V.  Dickens,  20  Miss.  608. 

«  Taylor  v.  Luther,  2  Sumn.  (U.  S. 
C.  C.)  228;  Morris*.  Nixon,  1  How.  118; 
Sleev.  Manhattan  Company,  1  Paige (N.Y.) 
Ch.  48;  Whitrick  v,  Kane,  1  id.  202;  Van 
Buren  v.  Olmstead,  5  id.  1  ;  Strong  v. 
Stewart,  4  Johns.  (N.  Y.)  Ch.  167;  Ross 
t;.  Norvell,  1  Wash.  Va.  14  ;  Anon.,  2 
Hayw.  (N.  C.)  26;  McLaurin  v.  Wright, 
2  Ired.  (N.  C.)  Eq.  94;  Hudson  v.  Isbell, 
5  Stew.  &  P.  (Ala.)  67;  English  v.  Lane, 
1  Port.  (Ala. )  328 ;  Craft  v.  BullaM,  14 
Miss.  Ch.  366;  Murphy  v.  Trigg,  1  T.  B. 
Mon.  (Ky.)  72;  Lewis  v.  Robards,  3  id« 
406;  Lindley  v.  Sharp,  7  id.  248;  Overton 
V.  Bigelow,  3  Yerg.  (Tenn.)  613  ;  Miami 
Exporting  Co.  v.  United*  States  Bank, 
Wright  (Ohio),  249  ;  Blair  v.  Bass,  4 
Blackf.  (Ind.)  539;  Delahay  r.  McConnel 
5  111.  156;  Wadsworth  v.  Loranger,  Harr. 
(Mich.)  113;  Lane  v.  Dickerson,  10  Yer^. 
(Tenn.)  373;  Conwell  v.  Evill,  4  Blackf. 
(Ind.)  67 ;  Scott r.  Britton,  2  Yei-g.  (Tenn.) 
215  ;  May  v,  Eastin,  2  Port.  (Ala.)  414 ; 
Abom  V.  Burnett,  2  Blackf.  (Ind.)  101; 
Bank  of  Westminster  v.  Whyte,  1  Md.  Ch. 
536  ;  Lokerson  v.  Stillwell,  13  N.  J.  Eq. 
357.  To  the  contrary,  Streater  v.  Jones, 
1  Murph.  (N.  C.)  449;  Thompson  v,  Pat- 
ton,  5  Litt  (Ky.)  74. 

>  Wilson  V.  Richards,  1  Neb.  842. 
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CHAPTER  XIX. 


Disabilities  in  Pebsonal  Actions. 


6eo.  287.  Saying  ClaQses  in  Statutes  in 
Favor  of  Plainti£b. 
238.   Infancy. 
289.  Insane  Persons,  N(m  Compotes, 

&C. 

240.  Coverture. 

241.  Imprisonment. 

242.  Alien  Enemy. 
'  248.  Injunction. 

244.  Absence  of  Defendant  from 
State,  Statutory  Provisions  as 
to. 


Sec.  245.  What  constituteB  an  Absence 
from  the  State. 

246.  Joint  Debtors,  Absenoe  of  one, 

effect  of. 

247.  Residence    need   not   be   con- 

tinuous. ^ 

248.  Absconding  Debtors. 

249.  Concealment 

250.  Foreign  Corporations. 

251.  Cumulative  Disabilities. 

252.  Disability  must  be  one  provided 

for  by  Statute. 
258.   Disability  of  Defendants. 


Sec.  237.  Saving  Clansea  in  Btatntea  in  Favor  of  Plaintiffs. — In 
the  seventh  section  of  the  statute  of  James  it  is  provided  that,  if  at  the 
time  when  a  cause  of  action  accrued  any  person  entitled  to  bring  the  same 
shall  be  within  the  age  of  twenty-one  years,  feme  covert^  non  compos 
mentis,  imprisoned,  or  without  the  limits  of  the  United  States,  such  per- 
son shall  be  at  liberty  to  bring  the  same  actions  within  the  times  limited 
by  the  statute  after  his  disability  has  terminated ;  and  substantially  the 
same  provision  is  incorporated  into  the  statutes  of  most  of  the  States. 
In  Maine,  the  same  exceptions  are  made ;  ^  so,  also,  in  Vermont,"  except 
that  the  exception  as  to  imprisoned  persons  and  persons  beyond  seas  does 
not  exist,  and  the  word  ^^  insane"  is  substituted  for  non  compos  mentis ; 
and  the  statute  of  this  State  also  contains  all  the  additional  exceptions 


1  Appendix,  Maine,  §  88.  In  Maine, 
additional  exceptions  exist,  as  in  the  case 
of  the  death  of  a  claimant  before  the  stat- 
ute has  run  against  his  claim,  or  within 
thirty  days  after  it  has  run,  an  action  may 
be  commenced  at  any  time  within  two 
years  after  administration  or  letters  testa- 
mentary have  been  granted,  and  this  sav- 
ing applies  to  actions  in  favor  of  and 
against  the  estate.  Sec.  88.  So  also,  by 
sec  89,  an  exception  exists  in  favor  of  a  per- 
son who  is  an  alien  subject  of  a  country  at 
war  with  the  United  States,  and  the  time 
of  the  continuance  of  such  war  is  not  to  be 
deemed  any  part  of  the  time  limited  for 


the  bringing  of  any  of  the  actions  enumer- 
ated in  the  preceding  sections.  By  sec  99 
an  exception  is  made  in  cases  where,  at  the 
time  when  any  cause  of  action  shall  accrue 
against  a  person,  ''he  shall  be  out  of  the 
State,"  the  action  may  be  commenced 
within  the  time  limited  therefor  after  such 
person  shall  come  into  the  State,  and  if 
after  any  cause  of  action  has  accrued  the 
person  against  whom  it  shall  have  accrued 
shall  be  absent  from  and  reside  without 
the  State,  the  time  of  such  absence  shall 
not  be  taken  aa  any  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. 
^  Appendix,  Vermont. 
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existing  in  the  Maine  statute,  as  stated  in  the  first  note  to  this  chapter,^ 
except  that  in  cases  where  a  debtor  is  out  of  the  State  at  the  time  when 
an  action  accrues,  or  after  it  accrues,  the  exception  does  not  apply  if 
the  debtor  has  within  tlie  State  known  property  which,  by  the  common 
and  ordinary  processes  of  law,  could  be  attached ;  *  so,  also,  by  sec.  971 
of  the  statute  of  Vermont,  whenever  the  commencement  of  an  action  is 
stayed  by  an  injunction  of  any  court  of  equity,  the  time  during  which 
Buch  injunction  is  in  force  is  not  to  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  suit  enjoined.  In  New  Hamp- 
shire, substantially  the  same  exceptions  exist  as  in  the  statute  of  James, 
except  that  the  words  "  insane  persons  "  are  substituted  for  non  compo$ 
mentis  ;  no  exception  is  made  in  favor  of  persons  imprisoned  or  out  of 
the  United  States ; '  and  substantially  the  same  exception  is  made  as  in 
Maine  in  the  case  of  the  absence  of  the  debtor  from  the  State,  the 
exception  being  that,  '^  if  the  defendant  at  the  time  the  cause  of  action 
accraed,  or  afterwards,  was  absent  from  and  residing  out  of  the  State, 
the  time  of  such  absence  shall  be  excluded."  In  Massachusetts,*  an 
exception  is  made  in  favor  of  infants,  persons  disabled  by  marriage, 
insane  persons  or  persons  imprisoned,  alien  citizens  of  a  country  at  war 
with  the  United  States,  and  also  where  the  defendant  at  the  time  when  the 
cause  of  action  accrued  was  absent  from  the  State.  In  Connecticut,' 
as  to  actions  of  account,  debt  on  book,  or  on  simple  contract,  or  of 
assumpsit  founded  on  implied  contract,  or  upon  any  contract  in  writing, 
not  under  seal,  it  is  provided  that  persons  legally  incapable  to  bring  any 
such  action  at  the  accruing  thereof  may  bring  the  same  at  any  time 
within  three  3'ears  after  becoming  legally  capable  to  do  so ;  and  by  sec.  3 
the  same  exception  exists  as  to  specialties,  except  that  four  years  are 
given  after  the  party  becomes  capable  of  suing.  By  sec.  19,  where 
a  person  dies  before  the  statute  bar  has  become  complete,  his  executor 
or  administrator  shall  have  one  year  from  the  time  of  such  decease  in 
which  to  bring  an  action  thereon.  By  sec.  5,  an  exception  or  saving 
is  made  in  favor  of  a  plaintiff,  where,  at  the  time  when  the  right  of 
action  accrues,  he  is  "beyond  the  limits  of  the  United  States."  In 
Rhode  Island,  substantially  the  same  provision  exists  as  in  Maine,* 
except  as  to  absence  from  the  State,  and  in  that  respect  the  provision 
is  substantially  the  same  as  in  Vermont.'  In  New  York,®  infancy, 
insanity,  and  coverture  create  a  disability,  and  imprisonment  on  a 
criminal  charge  or  imprisonment  under  an  execution  of  a  criminal  court 
for  a  term  less  than  for  life.  It  is  provided,  however,  that  the  time  for 
bringing  an  action  cannot  be  extended  more  than  five  years  by  any  such 
disability  except  infancy^  nor  in  any  case  more  than  one  year  after  the 

1  Appendix,  Vermont.  *  Appendix,  Connecticut 

*  Appendix,  Vermont.  '  Appendix,  Rhode  Island. 

*  Appendix,  New  Ham])shire.  •  Apj^ndix,  Rhode  Island. 

*  Appendix,  Massachusetts.  ^  Appendix,  New  York, 
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disability  is  removed.  As  to  absence  from  the  State  when  the  right  of 
action  accrues,  substantially  the  same  provision  exists  as  in  the  New 
England  States.  In  New  Jersey,'  an  exception  is  made  in  cases  of 
infancy  and  insanity,  but  not  in  the  case  of  coverture.  In  Penn83'l- 
yania,  the  same  provisions  exist  as  in  the  statute  of  James,'  except 
that  the  provision  as  to  persons  *'*•  beyond  seas  "  is  limited  to  persons 
^^  without  the  United  States."  In  Delaware,'  an  exception  is  made  in 
favor  of  persons  under  the  disability  of  infancy,  coverture,  and  incom- 
petency of  mind.  In  Maryland,  the  same  exceptions  exist  as  in  the 
statute  of  James,  except  as  to  persons  '' beyond  seas."*  In  Virginia,* 
an  exception  is  made  in  favor  of  infants,  married  women,  and  insane 
persons.  In  North  Carolina,"  substantially  the  same  exceptions  exist 
as  in  New  York ;  so,  also,  in  South  Carolina.''^  In  Alabama,  persons 
under  the  disability  of  infancy,  coverture,  insanity,  or  imprisonment  on 
a  criminal  charge  for  less  than  life,  are  given  three  years  after  such 
disability  is  removed  to  bring  an  action,  provided  that  no  disability 
shall  extend  the  period  of  limitation  beyond  twent}*  years  from  the  time 
when  the  cause  of  action  accrued.^  In  Georgia,  married  women,  infants, 
idiots,  or  insane  persons,  or  persons  imprisoned,  are  given  the  full 
statutory  period  after  such  disability  is  removed  to  bring  an  action  in ;  ® 
and  substantially  the  same  provision  exists  in  Arkansas,  except  that 
idiots  are  not  expressly  included,  and  imprisonment  does  not  constitute 
a  disabilit}',  unless  it  occurs  "  beyond  the  limits  of  the  State."  "  So  in 
Colorado,  the  disabilities  are  substantially  the  same  as  in  Georgia, 
except  as  to  ^^  idiots,"  and  the  statute  also  includes  persons  who  at  the 
time  when  the  action  accrued  were  absent  from  the  United  States. ^^  In 
Florida,  a  saving  exists  in  favor  of  infants,  insane  persons,  persons  im- 
prisoned, and  manied  women,  and  seven  yeara  is  given  after  the 
removal  of  such  disability,  or  the  death  of  such  person,  in  which  to 
bring  an  action  or  to  make  an  entry  or  defence. '^  In  Indiana,  the 
disabilities  are  not  specifically  stated,  but  two  years  are  given  to 
any  person  * '  under  legal  disabilities  when  the  cause  of  action  ac- 
crues "  in  which  to  bring  an  action  after  such  disability  is  removed.^' 
By  sec.  228,  it  is  provided  that  the  statute  shall  in  no  case  bar  the 
right  of  the  husband  to  join  with  and  sue  for  the  use  of  the  wife  at 
any  time  during  coverture  in  any  action  which  would  survive  to  her 
after  the  removal  of  her  disability.  In  Iowa,  one  year  after  the  re- 
moval of  the  disability  is  given  to  minora  and  insane  persons."  In 
Illinois,  an  exception  is  made  in  favor  of  minors,  insane  persons,  or 

*  Appendix,  New  Jersey.  *  Appendix,  Alabama. 
2  Appendix,  Pennsylvania.  9  Appendix,  Georgia. 

*  Appendix,  Delaware.  i''  Appendix,  Arkansas. 
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persons  imprisoned  on  a  criminal  charge,  and  two  years  after  sucn 
disability  is  removed  is  given.*  In  Kentucky,  infancy,  coverture,  and 
unsoundness  of  mind  constitute  a  disability,  and  the  full  statutory 
period  after  its  removal  is  given. ^  By  sec.  11  an  exception  exists 
in  favor  of  an  alien  and  a  subject  or  citizen  of  a  country  at  war  with 
the  United  States ;  and  by  sec.  12  the  time  during  which  an  action  is 
enjoined  is  not  to  be  computed.'  By  sec.  13,  the  time  during  which 
the  plaintiff  is  confined  in  the  penitentiary  is  not  to  be  computed.  In 
Mississippi,  infancy  and  unsoundness  of  mind  constitute  the  onl}'  disa- 
bilities.^ In  Missouri,  the  provision  as  to  disabilities  applies  to  infants, 
insane  persons,  married  women,  and  persons  imprisoned  on  a  criminal 
chaise,  or  in  execution  under  sentence  of  a  criminal  court  for  a  period 
less  than  his  natural  life  ;  ^  so,  also,  in  Minnesota,  except  that  in  the  latter 
State  the  period  of  limitation  cannot  be  extended  more  than  five  3'ears, 
nor  in  any  case  longer  than  one  year  after  such  disabilit}'  ceases.'  In 
Ohio,  the  exceptions  are  substantially  the  same  as  in  Massachusetts, 
except  as  to  aliens  and  the  defendant's  absence  from  the  State ;  and 
also  that  the  exception  in  reference  to  married  women  is  general,  and 
not  qualified,  as  in  the  Massachusetts  statute.'^  In  Califoraia,  infants, 
insane  persons,  persons  imprisoned  on  a  criminal  charge,  or  on  execu- 
tion under  sentence  Qf  a  criminal  court  for  a  period  less  than  for  life, 
and  a  married  woman  when  her  husband  is  a  necessary  party  with  her 
in  commencing  an  action,  are  within  the  saving  of  the  statute.'  In 
Oregon,  the  provisions  are  the  same  as  in  California,  except  that  there 
is  no  qualification  as  to  married  women,  and  except  that  in  reference  to 
actions  for  the  recovery  of  real  property  the  period  within  which  action 
shall  be  brought  shall  not  be  extended  more  than  five  years,  except  in 
case  of  infancy,  nor  more  than  one  year  after  the  disability'  ceases.' 
In  Michigan,  infants,  insane  persons,  persons  imprisoned,  married 
women,  and  persons  absent  from  the  United  States  and  the  British 
Provinces  of  North  America,  are  within  the  saving  of  the  statu te.^**  In 
Wisconsin,  the  same  disabilities  exist  as  in  New  York,  but  action  must 
be  brought  within*  five  years  after  the  disability  ceases,"  or  after  the 
death  of  the  person  entitled  who  was  under  disability."  In  Nevada, 
the  same  disabilities  exist  as  in  Wisconsin,  but  the  full  statutorj-  period 
aft;er  their  removal  is  given,  and  married  women  are  included.^'*  In 
Nebraska,  the  exceptions  are  the  same  as  in  Nevada,  except  that  there 
is  no  qualification  as  to  imprisonment."  In  Tennessee,  the  saving  is  in 
favor  of  infants,  persons  of  unsound  mind,  married  women,  and  persons 
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beyond  the  limits  of  the  United  States  or  the  Territories  thereof;  ^  and 
action  may  be  brought  within  the  statutory  period  after  such  disability 
is  removed,  unless  it  exceeds  six  years,  and  in  that  event  within  three 
years.  In  Texas,  infants,  married  women,  persons  of  unsound  mind, 
and  persons  imprisoned,  are  saved  from  the  operation  of  the  statute.^ 
In  Kansas,  persons, under  any  legal  disability  may  bring  an  action  within 
two  years  after  the  disability  is  removed."  In  West  Virginia,  a  saving 
exists  in  favor  of  infants,  married  woman,  and  insane  persons,  except 
in  cases  where  married  women  hold  real  estate  in  their  sole  right.^  In 
Arizona,  the  exceptions  are  the  same  as  in  Missouri ;  ^  so,  also,  in  Da- 
kota, but  the  period  cannot  be  extended  more  than  five  years,  except 
in  case  of  infancy,  nor  in  any  case  more  than  one  year  afler  the  disa- 
bility ceases.^  In  Idaho,  the  same  disabilities  exist  as  in  Califomia.'^  In 
Montana,  no  disabilities  exist  in  the  case  of  personal  actions,  exoept  on 
account  of  the  defendant's  absence  from  the  State,  or  because  the  action 
is  enjoined ;  but  in  real  actions  the  disabilities  are  the  same  as  in  Cali- 
fornia." In  New  Mexico,  minors,  insane  persons,  or  persons  under  any 
legal  disabilit}',  are  given  one  year  afler  its  removal  in  which  to  bring  an 
action.*  In  Utah,  the  disabilities  are  the  same  as  in  California ;  ^^  and  in 
Wyoming  a  saving  exists  in  favor  of  infants,  married  women,  insane 
persons,  and  persons  imprisoned,  and  the  full  statutory  period  after 
such  disability  is  removed  is  given  in  which  to  bring  an  action.^ 

We  have  thus  briefly  given  the  saving  exceptions  in  the  statutes  of 
the  several  States  for  convenience  of  reference,  and  so  that  it  may 
readily  be  seen  how  far  the  decisions  in  one  State  upon  questions  of 
disability  are  applicable  in  another.  It  will  be  observed  that  these  sav- 
ing clauses  are  substantially  the  same  as  those  contained  in  the  statute 
of  James,  except  that  in  most  of  them,^^  instead  of  an  exception  in  favor 
of  persons  nan  compos  mentis^  it  only  exists  in  favor  of  ^'  insane  per* 
sons ; "  a  distinction  which  is  of  great  importance,  and  excludes  from 
its  saving  operation  idiots,  imbeciles,  &c.,  who  are  properly  embraced 
under  the  head  of  non  compotes.  In  Connecticut,  the  saving  exists  in 
favor  of  persons  "  legally  incapable  "  to  sue,  and  this  applies,  therefore, 
only  in  favor  of  infants  and  femes  covert,  and  such  persons  as  by  the 
common  or  statute  law  are  incapable  of  bringing  an  action  at  law,  and 
does  not  embrace  persons  imprisoned  or  beyond  s^as.  In  Delaware, 
instead  of  an  exception  in  favor  of  persons  non  compos  mentis,  it  exists 
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in  favor  of  persons  under  the  disability  of  "incompetency  of  mind/* 
which  is  substantially  the  same  thing,  and  in  Kentucky  '^  unsoundness 
of  mind ; "  so,  also,  in  Tennessee,  Mississippi,  and  Texas.  In  Iowa, 
there  are  no  exceptions  in  favor  of  any  disabilities,  and  no  saving  ex- 
cept as  to  minors  and  insane  persons ;  while  in  Georgia,  in  addition  to  * 
minors,  insane  persons,  and  married  women,  idiots  are  expressly  in- 
dnded.  In  Pennsylvania  and  Maryland,  the  statute  excepts  persons 
non  compos  mentis.  In  Indiana,  none  but  ''  legal "  disabilities  are 
excepted. 

Sec.  238.  Infancy.  — An  infant,  in  law,  is  a  person  who  by  reason 
of  his  tender  years  is  regarded  as  incapable  of  contracting,  and  who> 
can  neither  sue  or  be  sued  thereon.  In  most  of  the  States  all  male- 
persons  under  the  age  of  twenty-one  years,  and  all  females  under  the 
age  of  eighteen  years,  are  infants,  within  the  meaning  of  the  term  as- 
used  under  this  head. 

Persons  who  have  not  attained  the  age  of  majority  are  infants,  and 
in  those  States  where  infancy  is  within  the  saving  clause  of  the  statute, 
the  statute  does  not  begin  to  run  against  him  or  her,  even  though  he  or- 
she  has  a  guardian  who  might  sue  the  claim  in  question ; '  nor  even 
though  other  persons  are  jointly  interested  in  the  claim,  who  are  of  full 
age,^  until  he  or  she  attains  the  age  of  majority.'  The  fact  that  a 
guardian  or  the  infant  himself  brings  a  suit  before  the  disability  is  re- 
moved does  not  operate  as  a  waiver  of  the  saving  clause  in  favor  of  the- 
disability.^    But  while,  as  previously  stated,  the  fact  that  an  infant  has^ 

1  Moore  «,  Wallis,  18  Ala.  468.  In-  *  Bunt  v.  Ransom,  10  Johns.  (N.  Y.)- 
fimcy  is  within  the  saving  clause  of  all  the  407.  In  Chandler  v.  Yillette,  1  Saund. 
statutes  except  in  Iowa,  where  there  is  no  120,  it  was  held  that  the  privileges  hv 
exception  in  favor  of  any  disability  except  reason  of  infancy  and  other  in>pediments^ 
in  the  case  of  real  actions,  in  reference  to  are  saved  in  an  action  on  the  case  on  as- 
which  an  exception  is  made  in  favor  of  sumpsit  by  the  statute  21  James  I.  c.  16, 
minors,  and  they  are  given  one  year  after  and,  although  iu  that  case  it  was  claimed 
becoming  of  full  age  in  which  to  bring  an  that  the  infant  should  have  waited  until 
action.  he  became  of   full  age  before    suit  was. 

2  Pendergrast  v.  Gullatt,  10  Ga.  218.  brought,  yet  the  court  held  that  he  might 
In  Milner  v.  Davis,  Litt.  Sel.  Gas.  (Ky.)  pursue  his  action  at  any  time  within  age,. 
436,  it  was  held  that  the  infancy  of  one  although  the  six  years  are  elapsed..  Cot- 
plaintiff  in  an  action  of  trover  would  not  ton's  Case,  2  Inst.  519;  Stowel  v,  Zouch,. 
prevent  the  statute  from  running  against  Plowd.  866  a.  The  meaning  of  the  saving 
alL  But  in  Kentucky  it  is  held  that  the  in  the  statute  of  limitations  is,  that  the 
infancy  of  one  tenant  in  common  will  not  right  of  persons  laboring  under  disabilities 
prevent  the  running  of  the  statute  against  shall  not  suffer  in  consequence  of  such  dis- 
a  co-tenant.  Thomas  v,  Machir,  4  Bibb  abilities;  and,  therefore,  where  personal 
(Ky.),  412;  Moore  v.  Capps,  9  III.  815.  property  of  an  infant  is  illegally  disposed 

•  Merrill  v.  Tevis,  2  Dana  (Ky.)i  1^2;  of,  or  permitted  to  pass  into  the  hands  of 

Shannon  v.  Dunn,  8  Blackf.  (Ind.)  182;  persons  who  are  not  entitled  to  it,  by  a 

Hawkins  V.  Hawkins,  28  Ind.  66.   And  the  guardian  or  other  trustee,  the  statute  of 

common-law  presumption  of  payment  does  limitations  does  not  begin  to  run  against 

not  run  against  an  infant.     Wilkinson  v,  the  infant  until  he  is  twenty-one  years  of 

Dunn,  7  Jones  (K.  C.),  125.  age,  and  he  may  recover  in  a  case  where 
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a  guardian  who  might  maiDtain  an  action  for  a  claim  does  not  change 
tlie  rule,^  3'et  the  minority  of  a  claimant  at  the  time  when  the  claim 

accrued  will  not  bring  liim  within  tlie  exception  of  the  statute,  if  a^ 

that  time  the  legal  right  of  action  upon  it  was  Vested  in  a  trustee  who 
was  under  no  disability,  for  his  benefit^  In  the  case  last  cited,  one 
Cornelia  Russ  died  in  1842,  leaving  by  lier  will  the  residuary  portion  of 
her  estate  to  oneG.,  in  trust  for  the  benefit  of  certain  minors,  the  in- 
terest upon  the  portion  of  each  beneficiarj'  to  be  added  to  the  principal, 

an  action  by  the  gnardian  or  other  trustee  the  preraiaes  sold  thereon  to  R.,  who,  hj 

would  be  barred.     Bacon  v.  Gray,  23  Miss,  the  aid  of  a  writ  of  assistance,  put  T.  out 

140.     A  testator  by  his  will  directed  his  and  got  into  possession  ;  he  then  paid  the 

})ei'8onal  estate  to  be  divided  equally  be-  prior  mortgage  and  conveyed  the  premises 

tween  his  three  children,  when  they  arrived  to  defendants.  In  an  actioii  brought  by  the 

at  the  age  of  maturity.     Under  the  statute  heirs  of  H.,  held,  that  the  possession  of  T. 

of  limitations,  giving  to  a  person,  under  after  his  deed  to  H.,  must  be  assumed  to 

the  disability  of  infancy  of  coverture,  the  have  been  as  tenant  under  the  latter,  and 

right  to  bring  a  suit  within  three  years  upon  his  death,  as  tenant  of  his  heirs,  so 

after  the  disability  should  be  removed,  it  that  the  possession  of  T.  was  theirs,  and 

was  held  that  a  suit  by  the  husband  of  one  when  he  was  expelled  their  possession  was 

of  the  legatees  and  his  wife,  brought  within  taken  away  ;  that  as  to  them,  the  judg- 

three  yeara  after  her  attaining  maturity,  roent  of  foreclosure  was  a  nullity,  the  pos- 

against  the  administrator  with  the  will  session  so  taken  was  unlawful,  and  in  all 

annexed,  was  not  barred  by  the  statute,  respects  a  trespass,  and  so  was  no  defence 

although  she  had  then  been  married  over  to  the  action. 

six  years.  I^ayton  v.  The  State,  4  Harr.  Under  the  provision  of  the  code,  pro- 
(Del.)  8.  No  disability,  ariHing  after  the  viding  that  the  time  during  which  a  pcr- 
disability  of  iufnuny  has  expired,  can  be  son  who  might  maintain  an  action  to 
added  to  it,  to  defeat  the  operation  of  the  recover  real  property  ia  under  a  disability 
statute  of  limitations.  Stevens  v.  Bonar,  specified,  "  the  time  of  such  a  disability 
9  Humph.  (Tenn. )  646.  It  is  no  answer  is  not  a  part  of  the  time  limited  .  .  . 
to  a  plea  of  the  statute  of  limitations  to  a  for  commencing  the  action  .  .  .  except 
writ  of  error,  that  within  five  years  next  that  the  time  so  limited  cannot  be  ex- 
after  one  of  the  plaintiffs  had  arrived  at  tended  more  than  ten  years  after  the  dis- 
full  age  the  writ  was  prosecuted.  Shan-  ability  ceases."  A  party  is  always  enti- 
non  V.  Dunn,  8  Blackf.  (Ind. )  182.  tied  to  twenty  years  in  which  to  bring  his 
1  Bacon  v.  Gray,  23  Miss.  140.  action,  and  in  case  of  a  disability,  to  so 
3  Wilmerding  t;.  Kuss,  33  Conn.  67.  much  more  as  the  period  of  disability 
In  Howell  v.  Leavitt,  95  N.  Y.  617,  it  would  add,  except  that  such  addition  must 
was  held  that  possession  of  real  estate  by  not  be  more  than  ten  years  after  the  ter- 
a  mortgagee,  acquired  by  force  or  fraud,  mination  of  the  disability.  The  words 
against  the  will  and  consent  of  the  owner,  '* after  the  disability  ceases"  relate  only 
and  without  color  of  lawful  authority,  is  to  the  extended  time,  and  have  no  effect 
not  a  defence  to  an  action  or  ejectment  in  any  case  to  out  down  or  lessen  the 
brought  by  such  owner.  Thus,  R.  con-  twenty  years*  limitation, 
veyed  certain  premises,  subject  to  the  mort-  R.,  defendant's  grantor,  took  posses- 
gage  thereon  to  T.,  who  executed  to  R.  a  sion,  claiming  title  in  March,  1858  ; 
mortgage  for  part  of  the  purchase  price  ;  plaintiff,  L.,  became  of  age  in  December, 
T.  conveyed  to  H.;  R.  foreclosed  his  mort-  1864,  and  action  was  commenced  in  Nov- 
gage,  making  H.  and  wife  parties  defend-  ember,  1878.  Held,  that  it  was  not  barred 
ant.  The  former,  howe\*er,  had  died  prior  as  against  L  by  the  statute ;  that  she  had 
to  the  commencement  of  the  foreclosure  twenty  years  from  the  time  when  she  be- 
suit,  summons  were  served  upon  the  latter,  came  of  age  in  which  to  bring  the  action, 
judgment  of  foreclosure  was  rendered,  and 
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80  as  to  fonn  ab  accumulating  fund,  which  was  to  be  paid  to  him  on  his 
attaining  majority.  In  settling  the  estate  it  became  necessary  to  con- 
vert some  of  the  assets  into  money,  and  in  furtherance  of  this  object 
the  administrator  transferred  certain  sliares  of  insurance  stocks  to  one 
Stuart,  maicing  return  in  his  final  account  of  these  shares  as  sold  at 
their  inventory  value,  and  crediting  the  estate  accordingl3\  G.  received 
the  amount  of  the  residuary  portion  of  the  estate  in  1842,  with  knowl- 
edge of  the  facts  stated.  In  fact,  but  without  the  knowledge  of  G., 
Stuart  received  the  transfer  of  the  stock,  and  held  it  simply  in  trust 
for  the  administrator,  who  had  himself  paid  over  its  price  to  the  estate, 
this  price  being  its  market  as  well  as  its  inventory  value ;  and  in  1856 
Stuart  transferred  the  stock  to  the  administrator,  who  held  it  until  his 
death  in  1861.  In  1862  a  bill  was  brought  by  the  cestuis  que  trtist  under 
the  bequest,  who  had  attained  their  majoritj'  respectively  in  the  years 
1857, 1859,  and  1860,  against  the  exccutiix  of  the  administrator,  pray- 
ing for  a  reconveyance  of  the  stock,  and  for  an  account  Tlie  court 
held  that  the  nominal  sale  to  Stuart  was  fraudulent,  constructively,  and 
could  have  been  set  aside  if  relief  had  been  sought  in  a  proper  time, 
but  that,  under  the  circumstances  the  statute  of  limitations  was  a  bar 
to  any  application  for  relief  Hinman,  J.,  in  delivering  the  opinion  of 
the  court,  said :  '^  The  petitioners  claim  that  an  administrator  is  a 
trustee,  and  that  in  equity  statutes  of  limitation  do  not  run  in  fuvor  of 
trustees ;  and  it  is  unquestionablj*  true  that,  while  the  trust  is  an  open, 
continuing,  or  acknowledged  trust,  statutes  of  limitation  have  no  appli- 
cation. Before  the  settlement  of  his  administration  account,  and  while 
he  is  acting  as  administrator,  he  is  a  continuing  trustee,  the  trust  is 
executory,  and  statutes  of  limitation  have  no  application  to  him,  be- 
cause, in  general,  in  no  fair  sense,  is  there  a  cause  of  action  against  him 
until  he  is  called  on  to  account,  and  until  a  cause  of  action  accrues  the 
statute  docs  not  commence  running.  But  when  he  makes  a  final  settle- 
ment of  his  administration  account,  then  a  cause  of  action  does  arise, 
if  there  is  an}*  great  cause  of  complaint  against  his  account  He  then 
openly  attempts  to  discharge  himself  of  his  character  of  trustee,  lays 
down  the  trust,  and  repudiates  the  idea  of  being  any  longer  adminis- 
trator in  respect  to  the  estate  administered  upon.  If  the  statute  docs 
not  then  begin  to  ran,  it  never  does  or  can,  and  there  is  no  limit  to  the 
liabilitj*  of  executors  and  administrators.  Whatever  cause  of  action  these 
parties  ever  had,  the}'  had  in  1842.  This  suit  was  commenced  more 
than  nineteen  years  after  the  close  of  the  administration  account,  and 
the  approval  of  it  by  the  court,  and  the  final  disposition  of  the  residuar}' 
estate  according  to  the  terms  of  the  will.  B3*  this  lapse  of  time  ail 
legal  remedies  are  barred,  and  equitable  remedies  also,  unless  the  case 
can  be  brought  within  some  of  the  exceptions  to  the  statute.  The  peti- 
tioners sa}'  that  the  fact  that  the}'  were  minors  brings  them  within  the 
exception  of  the  statute.  But  the  residuary  est^ite  is,  by  the  will,  vested 
in  the  trustees^  who  were  under  no  legal  disabilities,  and  this  is  a  suffl- 
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oient  answer  to  the  claim."  ^  In  this  case,  it  is  proper  to  state  that  actual 
fraud  on  the  part  of  the  executor  was  not  shown,  and,  amoanting  only 
to  constructive  fraud,  it  was  held  that  the  statute  applied.'  In  Ken- 
tucky, it  has  been  held  that  where  the  executor  has  a  right  of  action 
the  statute  will  not  be  prevented  from  running  by  reason  of  the  dis- 
ability of  the  heir.* 

Sec.  239.  Insane  Fenona,  Non  Compotes,  &a  — Where  the  8tatut(* 
excepts  from  its  operation  claims  in  favor  of  a  person  who  is  insane,  it 
does  not  begin  to  run  until  he  or  she  is  restored  to  sanity  and  knowl- 
edge of  the  existence  of  the  claim.^  Persons  who  are  deaf  and  dumb, 
and  have  been  so  from  birth,  are  prima  fade  non  compos,^  and  the  stat- 
ute of  limitations,  where  that  class  are  excepted,  does  not  run  against 
them,  unless  they  are  shown  to  have  sufficient  intelligence  to  know  and 
comprehend  their  legal  rights  and  liabilities.^  In  order  to  be  effectual 
to  suspend  the  operation  of  the  statute,  the  insanit}-  must  have  existed 
at  the  time  when  the  right  of  action  first  accrued  ;  *  and  if  the  statute 
began  to  run  upon  the  claim  before  the  plaintiff  became  non  compos^  its 
operation  is  notchecked  because  he  subsequently  became  insane.^  Thus, 
in  a  case  where,  at  the  time  a  cause  of  action  accrued,  the  pereon  in 
whose  favor  it  existed  was  insane^  it  was  held  that  the  statute  did  not 
begin  to  run  during  Xhe  existence  of  such  insanity,  but  that  immedi- 
ately upon  his  restoration  to  sanity  the  statute  attached  to  the  claim, 
and  having  once  begun  to  run  thereon,  it  was  not  checked  by  the  cir- 
cumstance that  before  the  bar  became  complete  his  lunacy  returned.* 

Sec.  240.  Covertnre.  —  At  the  common  law  a  woman's  identity,  both 
legal  and  otherwise,  was  merged  in  the  husband  immediately  upon  her 
marriage.   She  could  neither  sue  or  be  sued,  nor  exercise  any  of  the  legal 

1  Wych  V,  East  India  Co.,  3  P.  Wms.  27  Tex.  656,  it  was  held  that  the  statute 

809.    The  same  rule  prevails  where  the  reqniring  all  actions  for  personal  injury  to 

legal  title  to  land  is  vested  in  a  trustee,  be  brought  within  one  year,  did  not  apply 

Brady  v.  Wallens,  55  6a.  25.     In  Hall  i\  to  a  case  where  by  the  injury  the  person 

Bumstead,  20  Pick.  (Mass.)  2,  it  was  held  injured  was  rendered  insane,  and  his  in- 

that  the  statute  limiting  suits  against  ex-  sanity  prevented  him  from  originating  a 

ecutors  and  administrators  is  an  absohite  suit  within  the  period  named, 
bar,  and  that  the  fact  that  the  plaintiflf         «  Oliver  r.  Berry,  68  Me.  206. 
was  under  the  disability  of  infancy  during         «  In  Allis  r.  Moore,  2  Allen  (Mass.), 

the  time  \hat  the  estate  of  the  deceased  306,  it  was  held  that,  if  the  owner  of  land 

was  under  administration  will  not  prevent  has  been  disseised,  his  subsequent  insanity 

his  claim  from  being  barred  by  the  lapse  does  not  prevent  the  disseisor's  title  from 

of  the  period  fixed  by  the  statute  for  limi-  maturing  by  an  adverse  -occupancy  foi-  the 

ting  such  actions.  statutory  period.      See  also  Adamson  v. 

a  Robinson   v.  Hook,  4  Mas.   (IT.  S.)  Smith,  2  Mill  (S.  C.)  Const.  269,  where  it 

151;  Bickford  t;.  Wade,  19  Yes.  88;  Mur-  was  held  that  the  statute  was  not  checked 

ray  v.  Coster,  20  Johns.  (K.  Y.)  576.  in  its  operation  on  a  note  because,  after  it 

*  Darnall  v.  Adams,  18  B.  Mon.  (Ky.)  became  due,  the  payee  became  non  compos. 
278.  "^  Clark  t;.  Trail,  ante;  Allis  v,  Moore, 

*  Dickens  v.  Johnson,  7  Ga«  484;  Gark  ante;  Adamson  v.  Smith,  ante. 
V.  Trail,  1  Met.  (Ky.)  85;  Little  v.  Down-         »  Clark  v.  Trail,  arUe. 

ing,  37  N.  H.  855.     In  Lasser  v.  Davis, 
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rights  which  she  possessed  while  a  feme  sole^  consequently  so  long  as 
coverture  existed  she  was  under  even  greater  legal  disabilities  than  an 
infant ;  and  this  anomalous  and  unwarranted  legal  position  led  to  the 
creation  of  an  exception  in  her  favor  in  the  statute  of  limitations  to  save 
legal  rights  that  existed  in  her  behalf  at  the  time  of  coverture,  or  which 
accrued  to  her  subsequentlj' ;  and  this  exception  still  exists  in  most  of 
our  statutes,  although  in  very  many  of  them  the  rights  of  married 
women  have  been  greatly  extended  b}'  statute,  and  she  is  clothed  with 
the  power  to  sue  and  be  sued  the  same  as  9k  feme  boU}  In  most  of  the 
statutes  the  exception  of  married  women  is  made  in  terms,  and  even 
where  the  exception  is  simply  of  ^^  persons  under  legal  disabilities,"  it 
is  held  to  include  mamed  women.'  In  those  States  in  which  married 
women  are  excepted  from  the  operation  of  the  statute,  the  circumstance 
that  they  are  by  statute  clothed  with  the  power  of  suing  and  being  sued, 
or  even  endowed  with  all  the  privileges,  rights,  and  liabilities  of  2,  ferns 
sole,  would  hardly  seem  to  be  sufficient  to  change  the  rule,  or  deprive 
them  of  the  benefits  of  the  disability  if  the}'  choose  to  avail  themselves 
of  it ;  and  the  circumstance  that  the  legislature  has  clothed  them  with 
these  rights,  without  making  any  change  in  the  statute  of  limitations 
with  respect  to  them,  indicates  an  intention  on  the  part  of  the  legisla- 
ture that  they  shall  still  remain  within  the  exception  contained  therein. 
This  is  still  unquestionably  the  rule  in  reference  to  all  matters  where 
the  wife  is  not  capacitated  to  sue  or  be  sued ;  but  it  is  held  in  Cali- 
fornia *  and  in  Maine  *  that  in  cases  where  a  married  woman  is  author- 
ized by  statute  to  sue  alone,  the  saving  in  the  statute  of  limitations 
is  abrogated  as  to.  her.  But  in  New  York^  it  is  held  that  the  removal 
of  a  married  woman's  disability  to  sue  does  not  deprive  her  of  the 
benefit  of  the  saving  clause  in  the  statute,  unless,  as  is  now  the  case 
in  that  State,  the  statute  omits  her  from  the  saving  clause;  and  in 
Massachusetts  the  saving  clause  is  extended  to  infants,  insane  per- 
sons, and  persons  "  disabled  by  marriage,"  •  which  would  seem  to  apply 
only  to  oases  where,  by  coverture,  a  woman  cannot  sue.  It  may  be 
stated  as  a  general  proposition  that  where  coverture  is  made  a  disability, 
the  statute  of  limitations  never  begins  to  run  against  a  married  woman 
while  she  is  covert''    But  if  the  statute  had  begun  to  run  upon  her 

1  Morrison  v.  Norman,  47  III  477.  *  Clark  v.  McCann,  18  Hun  (N.  Y.), 

*  Banman   v.  Grabbe,   26  Ind.    419 ;  18. 

Hawkins  v,  Hawkins,  28  id.   66.     But  *  2  Rev.  Stat  p.  1115,  f  9. 

qtueref  If  a  married  woman  is  given  the  ^  Jones  v.  Reeves,  6  Rich.  (S.  C.)  132; 

light  to  sue  and  be  sued,  does  not  this  Sledge  v.  Clopton,  6  Ala.  589;  Wilson  v. 

take  her  oat  of  the  exception  of  such  a  Wilson,  86  Gal.  447;  McLane  v.  Moore,  6 

claase  ?  Jones  (N.  C. )  L.  620;  Michan  v,  Wyatt, 

»  Cameron  v.  Smith,  60  Oal.  803.     In  21  Ala.  813;  McLean  i\  Jackson,  12  Ired. 

Massschnsptts,  Gen.  Stat  1882,  the  sav-  (K.  C.)  149;  Fa theree  v.  Fletcher,  81  Miss. 

ing  is  restricted  to  those  <*  disabled  by  265;  Feam  v.  Shirley,  8  id.  801;  Meegan 

marriage."  v.  Boyle,  19  How.  (U.  S.)  180;  Gage  r. 

«  Brown  V.  Coasens,  61  Me.  801.  Smith,  27  Conn.  70 1  Watson  v.  Watson, 
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claim  before  her  marriage,  her  subsequent  coverture  does  not  suspend 
its  operation.^  But  while  as  to  the  wife  the  operation  of  the  statute  is 
suspended,  yet  it  is  not,  on  that  account,  saved  to  the  husband,  or  the 
grantee  of  the  husband  and  wife,  as  to  rights  which  he  acquires  in  the 

10  ill.  77  ;  Drennen  v.  Walker,  21  Ark.  covert,  &c.,  it  must  he  shown  that  the  dis- 
639;  Caldwell  v.  Black,  5  Ired.  (N.  C.)  L.  ability  preceded  the  commenceiDent  of  the 
463;  Randall  V.  Raab,  2  Abb.  Pr.  (N.  Y.)  action.  See  also  Pendei^grast  v,  GuUatt, 
307;  Willson  v.  Betts,  4  Den.  (N.  Y.)  201;  10  Ga.  218.  In  Killian  v.  Watt,  ante,  the 
Dunham  v.  Lege,  52  N.  T.  229.  The  court  held  that  where  a  cause  of  action  ac- 
statute  of  limitations  does  not  run  against  ernes  to  the  wife  before  marriage,  her  sub- 
a  married  woman,  to  whom  property  had  sequent  coverture  does  not  bar  the  statute 
been  left  in  trust,  after  her  coverture,  she  of  limitations.  This  ruling  is  in  obedience 
being  within  the  exception  in  the  statute  to  the  well-settled  rule  that  where  the  stat- 
in favor  of  fetnes  covert,  in  a  case  where  ute  has  once  begun  to  run,  no  subsequent 
she  and  her  husband  are  suing  in  equity  disability  can  suspend  its  operation.  Cole 
for  the  recovery  of  the  property.  Flynt  t>.  Runnels,  6  Tex.  282;  Che vallierr.  Durst, 
i;.  Hatchett,  9  Ga.  828.  6  id.  239;  Den  r.  Richards,  15  N.  J.  L. 

In  Manchester  v.  Tibbetts,  121  N.  Y.  847;  Peckr.  Randall,  1  Johns.  (N.Y.)  166; 

219,  it  was  held    that  when  a  wife,  by  Lynch  t>.  Cox,  23  Penn.  St.  265;  Pearce 

proi^er  and  sufficient  evidence,  establishes  ».  House,  Term  Rep.  (N.  C.)  805;  McCoy 

an  indebtedness  of  her  husband  to  her,  she  v.  Nichols,  5  Miss.  81 ;  Fewell  v.  Collins, 

is  entitled  to  the  same  remedies,  and  has  3  Brev.  (S.  C.)  286;  Fitzhngh  v.  Anderson, 

the  same  standing  to  enforce  any  security  2  H.  &  M.  (Va.)  289;  Faysoux  c.  Prather, 

given  for  payment  of  the  debt,  as  any  1  N.  &  MeC.  (S.  C)  296;  Parsons  v.  Mc- 

other  creditor.     As  against  such  an  in-  Cracken,  9  Leigh  (Va.),  495;  Stowel  v. 

debtedness,  the   husband  is  not  obliged,  Zonch,  1  Plowd.  356;  .Duroure  r.  Jones,  4 

by  any  duty  he  owes  his  other  creditors,  T.  R  300;  Cotterell  v.  Dutton,  4  Taunt.  830; 

to  interpose  the  statute  of  limitations  as  Bunce  v.  Walcott,  2  Conn.  27.    The  conrse 

a  defence.  of  decisions  both  in  England  and  in  this 

Where,  therefore,  a  husband  gave  to  country  has  established  the  rule  beyond  any 
his  wife  a  chattel  mortgage  to  secure,  what  doubt,  that,  when  the  statute  has  once  com- 
the  evidence  produced  by  her  tended  to  menced  to  run,  it  runs  over  all  subsequent 
show  and  the  referee  found  to  be,  an  in-  disabilities  and  intermediate  acts  and 
debtedness  actually  and  honestly  due  from  events.  And  there  is  no  distinction  between 
him  to  her,  and  it  was  also  found  that  the  a  disability  or  impediment  on  the  part  of 
mortgage  was  not  given  to  hinder,  delay,  the  plaintiff,  or  where  it  arises  from  some 
or  defraud  creditors,  held,  that  she  could  change  or  event  that  has  happened  to  the 
maintain  an  action  for  conversion  against  debtor  ;  nor  is  there  any  distinction  in  this 
one  who  took  the  property  from  her  pos-  respect  between  a  voluntary  and  an  iuvol- 
session,  under  an  execution  against  the  untary  disability.  Dekay  v.  DaiTah,  14 
husband  ;  and  this,  although  as  against  a  K.  J.  L.  288.  Where  an  adverse  posses- 
portion  of  said  indebtedness,  the  statute  sion  commenced  during  the  life  of  the  an- 
of  limitations  would  have  been  a  bar  at  cestor,  it  is  not  suspended  by  the  title 
the  time  of  the  execution  of  the  mortgage,  descending  to  a  feme  covert,     Jackson  v. 

1  Welbom   ».    Weever,    17    Ga.    267;  Robins,  15  Johns.  (N.  Y.)  169 ;  Flemings 

Mitchell  V,  Berry,  1  Met.  (Ky.)  602 ;  Kil-  ».   Griswold,   3   Hill   (S.  C),   85.     This 

lian  V.  Watt,  8  Murph.  (N.  C.)  167.     In  question  was  considered  in  Griswold  v. 

Recton  v.  Alexander,  27  Tex.  659,  it  was  Butler,  8  Conn.  227,  and  the  rule  estab- 

held  that  the  fact  that  some  of  the  plain-  lished,  that  there  is;io  saving  in  the  statute 

tiffs  are  femes  covert  and  infants,  at  the  of  limitations  for  any  disability  in  the  heir 

commencement  of  the  suit,  does  not  deprive  supervenient  to  the  disability  of  the  per- 

the  defendants  of  the  benefits  of  their  limi-  son  to  whom  the  right  of  entxy  first  ao- 

tation  as  to  the  others,  and  that  to  prevent  crued. 
it  from  being  operative  against  the  femu 


§  240.]  DISABILITIES  IN  PERSONAL  ACTIONS.  581 

wife's  property.^  The  rule  is,  that  where  the  husband  sues  in  right  of 
his  wife,  he  cannot  avail  himself  of  her  disabilitj*.^  The  disability  that 
saves  a  claim  from  the  operation  of  the  statute  is  of  a  personal  char- 
acter, and  can  only  be  set  up  by  the  part}'  in  whose  favor  it  exists,  and 
those  claiming  under  him ;  *  nor  is  it  available  to  a  person  claiming 
under  such  disabled  person,  if  he  has,  at  all  times  since  the  disability- 
accrued,  been  in  a  position  to  assert  and  enforce  the  right ;  and  for 
this  reason  the  hus'band  cannot  avail  himself  of  the  wife's  disability'  as 
to  rights  which  he  acquired  by  coverture  over,  to,  or  in  her  estate.^ 
But  this  must  be  understood  as  applying  only  to  that  class  of  claims 
which  the  husband  could  have  enforced  during  coverture.^  If  the 
wife's  propert}'  is  taken  upon  execution  upon  her  husband's  debts,  or 
illegally  sold,  the  statute  does  not  begin  to  run  against  her  until  her 
husband^s  death ;  ^  but  it  begins  to  run  against  her  heirs  immediately 
upon  her  death,  except  as  to  such  propert}-  as  by  law  the  husband 
is  entitled  to  a  life  estate  in.^  In  Pennsylvania,^  it  was  held  that 
where  a  sale  of  land  on  execution  against  a  deceased  debtor  has 
been  acquiesced  in  for  thirty  or  for1;y  years  by  the  family  of  the  de- 
cedent, a  jury  should  not  disturb  the  purchaser's  title,  except  upon 
the  most  overwhelming  proof  of  fraud,  and  that,  although  the  disabil- 
ities of  coverture  or  infancy  have  not  been  removed  long  enough  to 
make  the  statute  bar  complete,  yet  that  the  long  silence  of  husbands 
and  guardians  is  entitled  to  weight  as  evidence  of  such  an  acquies- 
cence as  to  protect  the  purchaser's  title.  But  it  is  hardly  believed 
that  this  doctrine  can  stand.  To  permit  the  circumstance  that  a 
husband  or  guardian  had  acquiesced  in  an  improper  interference 
with  the  property  of  the  ward,  to  overcome  the  protection  which  the 
statute  is  intended  to  afford  to  persons  under  such  disabilities,  is  an 
assumption  by  the  court  of  authority  to  abrogate  the  clear  and  une- 

1  Garter  v.  Oantrell,  16  Ark.  15i.     In  action  by  husband  and  wife,  after  the  stat- 

Qreggs  V,  Tesson,  1  Blackf.  ( Ind. )  150,  ate  would  have  otherwise  attached, 
where  a  married  woman  was  the  owner         *  State  v.  Lay  ton,  4  Harr.  (Del. )  8. 
of  land  in  whicl,  by  force  of  the  law  of  the         *  McDonald  v.  McGuire,  8  Tex.  361  ; 

State,  her  hasband  had  a  life  interest,  the  Meanor  v.  Hamilton,  27  Penn.  St.  137  ; 

grantee  of  the  husband  and  wife  was  not  Caller  v.  Motzer,  13  S.  &  R.  (Penn.)  356. 

saved  from  the  operation  of  the  statute  by  If  a  married  woman  loans  money  to  her 

the  wife's  disability,  because  he  might  have  husband  during  coverture,  the  statute  does 

brought  ejectment,  counting  on  his  interest  not  run  upon  her  claim  until  his  death, 

immediately  upon    acquiring   the   right.  Towers  v,  Hayner,  3  Whart.  (Penn.)  18. 

McDowell  V,  Potter,  8  Penn.  St.  189.  And  the  same  rule  prevails  where  she  loans 

*  McDowell  V,  Potter,  8  Penn.  St.  189.  money  to  a  firm  of  which  the  husband 

*  Watson  r.  Eelly,  16  N.  J.  L.  517  ;  is  a  member.  Eutz's  Appeal,  40  Penn. 
Thorpe  v.  Corwin,  20  id.  311.  St.  90. 

*  Gregg  V.  Tesson,  ante.  In  Carter  r.  ^  Carpenter  r.  Schermerhom,  2  Barb. 
Cantrell,  16  Ark.  154,  it  was  held  that  a  Ch.  (N.  Y.)  314 ;  Marple  r.  Myers,  12 
right  of  action  for  the  recovery  of  slaves  Penn.  St.  122 ;  Lenhart  v.  Ream,  74  id. 
belonging  to  the  wife  is  not,  on  account  of  59  ;  Henry  v.  Carson,  59  id.  297. 

the  wife's  disability  to  sue  for  the  same  in         ^  Meanor  v.  Hamilton,  ante, 
her  own  name,  saved  to  the  husband  in  an 
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qaivocal  proyisions  of  a  statute,  and  that,  too,  for  the  very  reasons  that 
led  to  the  adoption  of  the  statute  itself.^  In  Ohio,  it  has  been  held 
that  equity  will  refuse  relief  in  a  case  where  a  part  of  the  applicants 
for  relief  are  under  no  disability,  even  though  some  of  them  are  under 
the  disability  of  coverture,  where  they  are  all  adults,  and  have  slept 
upon  their  rights  for  so  many  years  that  the  granting  of  the  relief 
prayed  for  would  operate  as  a  fraud  upon  the  defendants.  But  in  such 
a  case  the  pailies  under  disability,  upon  the  removal  thereof,  can  stand 
upon  their  legal  rights.^  In  New  York,  married  women  being  given 
control  over  their  own  property,  and  the  right  to  sue  in  their  own  name, 
no  provision  is  made  saving  their  rights  from  the  operation  of  the  stat- 
ute ;  and  the  repeal  of  the  saving  clause  in  their  favor  is  held  to  apply 
to  claims  existing  before  the  repeal.  Thus,  where  a  woman,  married  in 
November,  1857,  when  a  bond  and  mortgage  became  due  to  her, 
neglected  to  bring  an  action  thereon  until  December,  1877,  the  saving 
clause  as  to  married  women  having  been  omitted  from  the  statute  in 
1870,  it  was  held  that  her  remedy  was  barred  by  the  lapse  of  twenty 
years.'  In  Wisconsin,  no  exception  is  made  in  favor  of  married 
women,  the  statute  of  that  State  in  this  respect  being  the  same  as  in 
New  York.  In  Iowa,  coverture  is  not  within  the  saving  clause.  In 
Massachusetts,  the  statute  only  saves  the  rights  of  married  women 
where  they  are  disabled  by  coverture ;  that  is,  where  they  are  not 
clothed  with  authority  to  prosecute  their  rights  by  suits  in  their  own 
name.  In  California  and  Indiana,  married  women  are  not  within  the 
saving  clause  of  the  statute,  except  as  to  those  rights  for  the  enforce- 
ment of  which  the  husband  is  a  necessary  part}'.  In  West  Virginia, 
coverture  is  within  the  exception  of  the  statute,  except  in  those  cases 
.where  a  married  woman  holds  lands  as  her  sole  and  separate  propert}'. 
In  all  the  other  States,  coverture  is  within  the  saving  clause  of  the  stat- 
ute ;  and  the  circumstance  that  a  married  woman  is  clothed  with  the 
power  to  sue  in  her  own  name  does  not  defeat  the  exception,  because, 
although  she  may  not  be  within  the  reason  of  the  statute,  she  is  never- 
theless within  its  letter,  and  the  legislature  not  having  seen  fit  to  repeal 
the  saving  clause  as  to  her,  the  courts  have  no  power  to  do  so. 

Sec.  241.  Imprisonment.  —  Under  the  statute  of  James,  the  disabil- 
ity arising  from  imprisonment  relates  to  a  restraint  of  one's  liberty 
under  process  or  color  of  law,  or  an  involuntar}'  restraint  that  prevents 
the  person  from  fully  availing  himself  of  the  remedies  provided  for  the 
enforcement  of  his  legal  rights.  Thus,  in  this  country  it  has  been  held 
that  a  person  held  in  slavery  is  imprisoned,  within  the  meaning  of  the 
term  as  used  in  these  statutes,^  and  that  the  disability  does  not  cease 
until  he  is  emancipated.*    In  New  York,  the  saving  is  restricted  to 

1  Piatt  i;.  Smith,  12  Ohio  St.  661.  *  Matilda  «.  Cranshaw,  4  Yerg.  (Tenn.) 

2  Hansford  r.  Elliott,  9  Leigh  ( Va .),  79.     209. 

s  Acker  v.  Acker,  81  N.  Y.  143,  revers-  ^  Price  v.  Slaughter,  1  Ciii.  (Ohio)  429. 
ing  the  same  case  in  16  Hun  (N.  Y. ),  173. 
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persons  imprisoned  on  a  criminal  cliarge,  or  in  execution  under  the 
sentence  of  a  criminal  court  for  a  term  less  than  life ;  and  the  provi- 
sion is  the  same  in  Wisconsin,  Missouri,  Caiifomia,  Oregon,  Minnesota, 
Nevada,  North  Carolina,  South  Carolina,  Arizona,  Dakota,  Idaho, 
Montana,  and  Utah ;  while  in  Maine,  Vermont,  Massachusetts,  Rhode 
Island,  Alabama,  Colorado,  Florida,  Georgia,  Ohio,  Pennsylvania, 
Maryland,  Nebraska,  Texas,  and  W3-oming  this  disability  applies  to 
any  person  ''  imprisoned,"  and  therefore  applying  in  all  those  instances 
to  which  the  statute  of  James  applied,  and  embracing  persons  impris- 
oned upon  civil  as  well  as  criminal  processes,  or  deprived  of  their 
liberty  by  any  process  of  law  or  statute.  In  Illinois,  in  order  to  be 
within  the  saving  of  the  statute,  the  person  must  be  imprisoned  upon  a 
criminal  charge ;  in  Michigan,  in  the  state-prison ;  and  in  Arkansas, 
impiisoned  *'  be^'ond  the  limits  of  the  State."  In  Connecticut,  New 
Hampshire,  Iowa,  Kansas,  New  Jersey,  Kentucky,  Mississippi,  Ten- 
nessee, Delaware,  Virginia,  West  Virginia,  and  New  Mexico  imprison- 
ment is  not  recognized  as  constituting  a  disabilit}',  and  no  saving 
exists  in  favor  of  persons  restrained  of  their  liberty. 

In  those  States  in  which  imprisonment  constitutes  a  disability,  the  cir- 
curastance  that  the  plaintiff  might  have  commenced  an  action  upon  a  claim 
existing  at  that  time,  but  did  not,  does  not  deprive  him  of  the  saving 
of  the  statute,^  as  it  is  well  settled  that  the  statute  does  not  prevent  a 
person  under  a  disabilit}''  from  suing  if  he  elects  to  do  so ;  ^  nor  is  he 
obliged  to  sue  simply  because  he  can  ;  nor  even  if  he  should  bring  an 
action  while  the  disability  Existed,  and  failed  in  it  upon  technical 
grounds,  would  he  be  deprived  of  the  saving  of  the  statute  when  the 
disability  is  removed. 

Sec.  242.  Alien  Enemy.  —  In  Maine,  Vermont,  Massachusetts,  New 
York,  North  Carolina,  Kentucky,  Missouri,  South  Carolina,  Michigan, 
Wisconsin,  California,  Oregon,  Minnesota,  Alabama,  Nevada,  Arizona, 
Dakota,  Idaho,  and  Utah,  the  statutes  contain  an  exception  in  favor  of 
a  person  who  is  a  citizen  of  a  eountrj'  at  war  with  the  United  States, 
providing  that  during  the  continuance  of  such  hostilities  the  statute 
shall  be  suspended  and  not  considered  as  a  part  of  the  period  limited 
for  the  commencement  of  an  action.  In  Nevada,  it  is  provided,  how- 
ever, that  a  citizen  of  a  State  in  rebellion  against  the  United  States 
government  shall  not  be  treated  as  an  alien.  None  of  the  statutes  of 
the  other  States  contain  this  exception,  and  consequently  in  none  of 
the  other  States  is  there  any  saving  in  favor  of  an  alien  enem}'. 

Sec.  243.  Injunction.  —  Except  in  those  States  where  a  saving  is 
expressly  made  in  favor  of  parties,  where  the  commencement  of  an 
action  is  enjoined,  the  fact  that  an  injunction  has  been  procured  pre- 
venting the  bringing  of  an  action  upon  a  certain  claim  does  not  save  it 
from  the  operation  of  the  statute ;  nor  can  a  court  of  equity  make  any 

1  Piggot  V.  Rush,  4  Ad.  &  EL  912.  *  Chandler  v.  Yillettey  2  Saund.  117  e. 
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order  which  will  prevent  the  ranning  of  the  statute  daring  such  period, 
but  the  remedy  of  the  party  is  through  an  application  to  the  court  for 
an  Lujunction  to  restrain  the  party  from  pleading  the  statute.^    But  in 

I  Barker  v.  Millard,  16  Wend.  (N.  Y.)  3  Keyes,  428  ;  8  Abb.  Ct.  App.  Dec.  129, 

572 ;  Kobertson  v,  Alford,  21  Miss.  509  ;  distiugaished. 

lograham  v.  Regan,  23  Miss.  213  ;  Rice  v.  In  Brehm  v.  Mayor,  &c.,  104  N.  Y. 

Lawan,  2  Bibb  (Ky.),  149;  Doughty  v.  186,  by  the  judgment  in  an  action  for  the 

Doughty,  10  N.  J.  £q.  34.     In  De  Kay  v.  foreclosure  of  a  mortgage  upon  premises  in 

Darrah,  3  id.  288,  it  was  held  that,  while  the  city  of  New  York  owned  by  6. ,  the 

the  circumstance  that  the  bringing  of  an  plaintiff's  intestate,  the  referee  appointed 

action  has  been  enjoined  will  not  save  the  to  sell  was  directed  to  pay  all  assessments 

statute  as  to  the  claim  involved,  yet  that  on  the  mortgaged  premises,  out  of  the  pro- 

a  court  of  equity  under  such  circumstances  ceeds  of  sale.     At  the  time  of  the  sale 

may  enjoin  a  party  from  setting  up  the  there  was  an  assessment  on  the  premises 

statute  in  bar  of  the  action.  for  a  local  improvement,  which  the  referee 

In  Van  Wagoner  v.  Terpen ning,  122  paid.    This  assessment  was  on  the  applica- 

N.  Y.  222  ;  46  Hun,  423,  it  was  held  that  tion  of  G.  subsequently  vacated.     In  an 

an  injunction  order  will  not  be  construed  action  brought  to  recover  back  the  amount 

to  restrain  acts -beneficial  or  not  injurious  paid,  held,  that  although  the  assessment 

to  the  rights  of  the  party  in  whose  behalf  was  paid  without  the  knowledge  of  G.,  yet 

it  was  obtained,  unless  its  words  clearly  as  it  was  paid  by  the  order  of  the  courtt 

have  that  important  effect  out  of  the  moneys  belonging  to  him,  the 

A  party  enjoined  from  interfering  with  court  had  power  to  direct  the  payment  so 
or  disposing  of  property  in  his  possession  long  as  the  assessment  was  not  vacated, 
cannot,  without  violation  of  such  man-  and  as  its  validity  could  not  be  determined 
date,  consent  or  voluntarily  permit  it  to  in  the  foreclosure  suit,  the  payment  was 
be  taken,  by  one  having  no  right  to  do  so,  equivalent  to  a  collection  from  G.  under 
from  his  custody,  and  any  attempt  he  may  process  of  law,  and  he  was  entitled  to  re- 
make in  good  faith  to  reclaim  possession  cover ;  also  that  it  was  not  necessary,  as  a 
of  the  property  when  taken  from  him  with-  condition  of  recovery,  to  have  the  foreclos- 
out  his  consent,  or  to  protect  his  legal  ure  judgment  set  aside  or  annulled ;  it 
right  as  owner  or  bailee,  will  not  be  an  in-  was  not  the  adjudication  which  created 
terference  with  it  prohibited  by  such  in-  the  apparent  lien  or  the  authority  upon 
junction.  which  the  right  of  the  city,  as  between 

In  an  action  for  conversion,  it  appeared  it    and  the     property  owner,    to  collect 

that  the  alleged  cause  of  action  accrued  in  the  assessment,  depended.     The  order  va- 

1875  ;  prior  thereto  a  temporary  injunc-  eating  the  assessment  was  granted  Dec.  4, 

tion,  issued  in  an  action  brought  by  an-  1871 ;    plaintiff  presented    his    claim  to 

other    claiming   the  property,   had  been  the  comptroller  Nov.  17,  1877,  pursuant 

served  upon  plaintiff,  which  enjoined  him  to  the  requirements  of  the  city  charter, 

from  disposing  of  or  in  any  manner  inter-  and    this   action    was    commenced    Dec 

fering  with  the  same.    The  injunction  was  18,  1877.    The  statute  of  limitations  was 

dissolved  in  April,  1881,  and  this  action  pleaded  as  a  defence,  but  the  complaint 

was  commenced  in  January,  1883.    It  was  was  dismissed  upon  the  trial  wholly  upon 

held  that  the  action  was  barred  by  the  other  grounds.      Held,   that  the  statute 

statute  of  limitations  ;  that  the  injunction  could  not  be  invoked  to  sustain  the  dis- 

did  not  operate  to  stay  the  commencement  missal,  as,  if  error  was  committed  in  the 

of  the  action,  as  it  did  not  deny  to  plaintiff  ruling,  it. could  not  be  cured  by  raising  a 

the  right  to  protect  his  possession  of  the  question  on  appeal  not  raised  on  the  trial ; 

property  against  the  acts  of  others,  and  so  also,  held,  that  the  claim  was  not  barred 

it  did  not,  under  the  code,  suspend  the  by  the  statute  ;  that  as  by  the  code  "  when 

operation  of  the  statute.    Fincke  v.  Funke,  the  commencement  of  an  action  has  been 

25  Hun,  616  ;   Stubba  v,  Ripley,  89  id.  stayed  ...  by  statutory  prohibition,  the 

626  ;  McQueen  v.  Babcock,  41  Barb.  337  ;  time  of  the  continuance  of  the  stay  is  not 
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Vermont,  New  York,  Arkansas,  Iowa,  Illinois,  Kentucky,  Missouri, 
Minnesota,  North  Carolina,  and  South  Carolina,  it  is  provided  that, 
when  the  commencement  of  an  action  is  enjoined,  the  time  during  which 
the  injunction  ^^  is  in  force  "  shall  not  be  deemed  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  In  Alabama,  California, 
Oregon,  Wisconsin,  Nevada,  Arizona,  Dakota,  Idaho,  Montana,  and 
Utah,  the  same  exception  is  made  not  onlj*  where  the  commencement 
of  an  action  is  prevented  by  injunction,  but  also  where  it  is  prevented 
by  an}'  statutory  prohibition.  In*  Mississippi,  the  same  provision  is 
made  where  the  commencement  of  an  action  is  prohibited  by  law,  or 
restrained  or  enjoined  by  the  order,  decree,  or  process  of  any  court  of 
the  Stale.  In  Michigan,  no  exception  is  made  wliere  an  action  is 
enjoined,  but  it  is  provided  that  the  time  during  which  any  case  in; 
cliancery,  commenced  by  emy  debtor,  has  or  may  be  pending  and  unde- 
termined, shall  not  be  computed  as  constituting  any  part  of  the  time 
limited,  as  to  the  particular  debt  or  subject-matter  of  such  proceeding, 
in  chancery. 

It  will  be  noticed  by  the  language  of  these  statutes  that  the  snspen- 
sion  onl}'  exists  while  the  injunction  is  in  force,  tlierefore  the  circum- 
stance that  an  application  has  been  made  for  an  injunction,  and  is. 
pending,  will  not  save  the  statute,  whether  the  injunction  is  or  is  not 
subsequently  granted ;  and  if  the  statute  runs  upon  a  claim  while  a. 
petition  for  an  injunction  is  pending,  but  before  it  is  granted  or  denied,. 
the  claim  is  barred,  as  the  suspension  exists  only  while  an  injunction 
is  actually  in  force. 

Sec.  244.  Absenoe  of  Defendant  from  State,  Btatntory  Provl- 
•ions  as  to.  —  In  several  of  the  States  the  statute  contains  a  provision, 
that  if  at  the  time  a  cause  of  action  accrues  against  a  person  he  shall 
be  out  of  the  State,  the  action  may  be  commenced  within  the  time 
limited  ader  he  comes  into  the  State,  and  that  if  after  a  right  of  action, 
has  accrued  against  a  person  he  shall  be  absent  from  and  reside  out 
of  the  Stat«,  the  time  of  his  absence  shall  not  be  taken  as  any  part  of 
the  time  limited  for  the  commencement  of  the  action.  This  is  substan- 
tially the  provision  existing  in  the  statutes  of  Maine,  Vermont,  New 
Hampshire,^  Massachusetts,  Rhode  Island,  Florida,  Missouri,  Minne- 

A  ]iart  of  the  time  limited  for  the  com-  action,  the  time  within  which  the  action: 

mencement  of  the  action,"  and  as  by  the  must  be  commenced  must  be  computed 

city  charter  the  plaintiff  was  prohibited  from  the  time  when  the  right  to  make  the 

from  bringing  suit  until  after  the  lapse  of  demand  is  complete  ;  that  this  proyi»ion 

thirty  days  from  the  presentation  of  the  only  applies  where  an  immediate  right  of 

claim,  the  running  of  the  statute  was  bus-  action  follows  a  demand, 
pended  during  the  thirty  days.  The  presentation  of  a  claim,  although 

Dickinson  v.  Mayor,  kc,  92  N.  Y.  684,  a  necessary  preliminary  to  the  bringing  of 

distinguished.  a  suit  against  the  city,  is  not  the  com- 

Also  held,  that  the  question  was  not  mencement  of  an  action  or  proceedings  to 

affected  by  the   provision    of  the  code  collect  the  claim  within  the  meaning  of 

which  declares  that  when  a  demand  is  ne-  the  statute  of  limitations, 
cessary  to  entitle  a  party  to  maintain  an         ^  In    New  Hampshire,  the   statutory 

VOL.  II.  — 8 
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sota,  South  Carolina,  California,  Michigan,  Nevada,  Tennessee,  Ari- 
zona, Dakota,  Idaho,  Montana,  Utah,  New  York,^  and  Mississippi  as 
to  the  second  clause  only,'  and  Texas  as  to  the  first  clause  onl}-.  In 
New  Jersey,  the  provision  is  substantially  the  same,  but  does  not  apply 
in  all  actions.'  In  Alabama,  the  exception  is,  ^^  when  any  person  is 
absent  from  the  State  during  the  period  within  which  a  suit  might  be 
brought,*'  such  period  or  periods  are  not  to  be  computed ;  *  and  sub- 
stantial Ij'  the  same  provision  exists  in  Connecticut.^  In  Delaware,  the 
provision  is  the  same  as  in  Vermont,  except  that  if  at  the  tii:ne  when 
the  cause  of  action  accrues  the  defendant  is  out  of  the  State,  action  may 
be  commenced  within  the  time  limited  therefor  ^^  after  such  person  shall 
come  into  the  State,  in  such  manner  that  by  reasonable  diligence  he  may 
be  served  with  process.*  In  Georgia,  if  the  defendant  removes  from 
the  State  before  the  statute  has  run,  the  time  of  his  absence  from  the 
State,  and  until  he  returns  to  reside,  is  not  counted.''  In  Indiana,  the 
time  during  which  the  defendant  is  "  a  non-resident  of  the  State  or 
absent  on  public  business"  is  not  counted;  but  if  he  resides  in  another 
State  until  by  the  laws  thereof  the  statute  has  run,  he  may  set  up  in  bar 
to  anv  cause  of  action  which  did  not  arise  in  Indiana."  In  Iowa,  the 
period  during  which  a  person  is  a  non-resident  is  not  computed.*  In 
Illinois,  if  the  defendant  is  absent  from  the  State  when  the  cause  of 
action  accrues,  action  may  be  brought  within  the  time  limited  '^  after 
his  coming  into  or  return  to  the  State ; "  and  if  after  the  cause  of  action 
accrues  he  leaves  and  resides  out  of  the  State,  the  time  of  his  absence 
is  not  to  be  counted  ;  ^^  but  this  section  does  not  apply  in  favor  of  persons 
who,  at  the  time  the  cause  of  action  accrued  or  shall  accrue,  were  not 
(residents  of  the  State.  In  Kentucky,  if,  when  a  cause  of  action  accrues 
against  a  resident  of  the  State,  he  is  absent  therefrom,  the  period  of 
.limitation  is  computed  from  his  return  to  the  State.^^  By  sec.  9  it  is 
provided  that  if  a  resident  of  the  State  at  the  time  when  a  cause  of 

provision  Ia,  ''If  the  defendant  at  the  time  to  cases  where,  after  the  cause  of  action  has 

a  cause  of  action  accrued,  or  afterwards,  accrued,  the  defendant  *'  remains  continu- 

was  absent  from  and  residing  out  of  the  ously  therefrom  (the  State)  for  the  space  of 

'State,  the  time  of  such  absence  shall  be  one  year  or  more." 

excluded  In  the  computation,"  &c.     In  ^  In   this  State  the  language  of  the 

Vermont,   In  addition  to  the  provisions  statute  is,  "li  after  any  cause  of  action 

stated  in  the  text,  after  the  woi'ds, ''shall  shall  have  accrued  iu  this    State,"  the 

be  absent  from  and  reside  out  of  the  State,"  defendant  shall  be  absent  from  and  reside 

the  provision,  "  and  shall  not  have  known  out  of  the  State.     Sec.  2678. 

proi)erty  within  this  State  which  could,  •  Appendix,  New  Jersey. 

l)y  the  common  and  ordinary  process  of  ^  Appendix,  Alabama. 

law,  be  attached,  the  time  of  his  absence  '  Ap{)endix,  Connecticut. 

shall  not  be  taken  as  any  part  of  the  time  ^  Appendix,  Delaware. 

limited  for  the  commencement  of  the  ae-  '  Appendix,  Georgia. 

tion  ; "  and  the  same  provision  exists  in  ^  Appendix,  Indiana. 

the  statute  of  Rhode  Island.  '  Ap[»endix,  Iowa. 

^  In  this  State,  however,  the  second  ^^  Appendix,  Illinois, 

elanae  of  the  statute,  sec  401,  is  extended  ^  Appendix,  Kentucky. 


§  244.]  DISABILITIES  IN  PERSON AL  ACTIONS.  687 

action  accraee  against  him,  ''  bj- departing  therefrom,  or  by  absconding 
or  concealing  himself)  or  by  any  other  indirect  means  obstructs  the 
prosecution  of  the  action,"  the  time  of  such  absence  or  obstruction  is 
not  computed  as  any  part  of  the  period  within  which  an  action  may  be 
commenced^  In  Kansas,  if  at  the  time  when  a  cause  of  action  accrues 
against  a  person  he  is  out  of  the  State,  or  has  absconded  or  concealed 
himself,  the  statute  does  not  begin  to  run  ^'  until  he  comes  into  the 
State,  or  while  he  is  so  absconded  or  concealed ;  "  and  if  he  leaves  the 
State,  or  absconds  or  conceals  himself,  after  the  cause  of  action  accrues, 
the  time  of  his  absence  or  concealment  is  not  computed ;  ^  and  this  is 
substantially  the  provision  in  Ohio.^  In  Oregon,  the  provision  is  vir- 
tually the  same,  except  that  it  does  not  expressly  apply  to  absconding 
debtors.'  In  Nebraska,  the  provision  is  the  same  as  in  Kansas  ;  ^  so 
also,  substantially,  in  W3-oming.^  In  North  Carolina,  the  provision  is 
substantial!}'  the  same  as  in  New  York.,  except  that  it  expressly  applies 
to  '*  judgments  rendered  or  docketed,"  and  provides  for  their  enforce- 
ment after  the  debtor^s  return  to  the  State.*  In  Maryland,  b\'  sec.  4 
of  the  statute,  it  is  provided  that  no  person  absenting  himself  from 
this  State,  or  that  shall  remove  from  county  to  county  after  any  debt  is 
contracted,  whereby  the  creditor  ma}*  be  at  an  uncertaintj'  of  finding 
out  such  person  or  his  effects,  shall  have  an}'  benefit  of  any  limitation 
herein  contained  ;  but  nothing  contained  in  thi^  section  shall  debar  any 
person  from  removing  himself  or  family  from  one  county  to  another  for 
his  convenience,  or  to  deprive  any  person  leaving  this  State  for  the  time 
herein  limited,  of  the  benefit  thereof,  he  leaving  effects  sufficient  and 
known  for  the  payment  of  his  just  debts  in  the  hands  of  some  person 
who  will  assume  the  payment  thereof  to  his  creditors.  And  b}-  sec.  5 
it  is  provided  that  if  any  person  liable  to  any  action  shall  be  absent 
ont  of  the  State  at  the  time  when  the  cause  of  action  may  arise  or  ac- 
crue against  him,  he  shall  have  no  benefit  of  the  limitation  herein  con> 
tained,  if  the  person  who  has  the  cause  of  action  shall  commence  the 
same  after  the  presence  in  this  State  of  the  person  liable  thereto  within 
the  terms  herein  limited.  In  Wisconsin,  the  provision  is  the  same  as 
in  Michigan,  except  that  when  the  defendant  is  out  of  the  State  when 
the  cause  of  action  accrues  the  statute  does  not  begin  to  run  until  he 
returns  or  removes  to  the  State.'  In  Virginia.,  it  is  provided  that  where 
any  right  shall  accrue  against  a  person  who  had  before  resided  in  the 
State*  if  such  person  shall,  bj^departing  without  the  same,  or  by  ab- 
sconding or  concealing  himself,  or  b}'  any  other  indirect  ways  or  moans 
obstruct  the  prosecution  of  such  right,  the  time  that  such  obstruction 
may  have  been  continued  shall  not  be  computed  as  an}'  part  of  the  time 
within  which  the  said  right  might  or  ought  to  have  been  prosecuted. 

^  Appendix,  KansM.  *  Appendix,  Wyoming. 

'  Appendix,  Ohio.  *  Appendix,  North  Carolina. 

*  Appendix,  Oregon.  ^  Appendix,  Wisconflin. 
^  Appendix  Nebraska, 
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But  this  section  does  not  avail  against  any  other  person  than  him  so 
obstracted,  notwithstanding  another  might  have  been  jointly  sued  with 
him  if  there  had  been  no  such  obstruction.  And  upon  a  contract  which 
was  made  and  was  to  be  performed  in  another  State  or  country,  by  a 
person  who  then  resided  therein,  no  action  shall  be  maintained  after  the 
right  of  action  thereon  is  barred  by  the  laws  of  such  State  or  country ;  * 
and  the  same  provision  exists  in  West  Virginia.^  In  New  Mexico,  if 
a  defendant  removes  from  the  Territorv,  the  time  he  is  so  a  non-resident 
is  not  computed.^  In  Louisiana,  Pennsj'lvania,  and  Colorado,  no  saving 
exists  because  of  the  defendant's  absence  from  the  State. 

Sec.  245.  What  conatitutes  an  Absence  from  the  State. — Under 
the  statute  of  Maine,  and  the  other  States  whose  statutes  accoixl 
therewith,  it  is  an  important  question  whether  a  mere  temporary  ab- 
sence of  the  defendant  when  the  right  of  action  accrued,  as,  for  a  day 
or  week,  .constitutes  such  an  absence  as  prevents  the  statute  from  at- 
taching in  his  favor ;  and  it  may  be  said  that  even  in  such  a  case  the 
statute  does  not  begin  to  run  until  his  return  to  the  State,  unless  the 
circumstances  existing  during  the  peiiod  of  such  temporary  absence 
were  such  that  the  service  of  legal  process  against  him  could  have 
been  made  so  that  the  plaintiff  could  obtain  a  judgment  against  him 
personally.*  The  evident  purpose  and  intention  of  this  clause  of  the 
statute  is  to  Insure  to  a.  plaintiff  the  full  statutory  period  within  which 
to  commence  his  action  against  a  defendant  ;4,and  if  he  is  temporarily  ab- 
sent from  the  State  when  the  right  of  action  accrues,  so  that  process  can- 
not at  that  time  be  served  upon  him,  so  that  the  plaintiff  cannot  obtain 
a  personal  judgment  against  him,  the  saving  clearly  applies  in  favor  of 
the  plaintiff;  and  this  construction  is  strengthened  by  the  language 
of  the  succeeding  clause  in  the  same  section,  which  provides  that  if, 
after  a  right  of  action  has  accrued  against  a  person,  ^'  he  shall  be  absent 
from  and  reside  out  of  the  State,"  the  time  of  such  absence  shall  not  be 
taken  as  any  part  of  the  time  limited  for  the  commencement  of  an 
action ;  thus  clearly  showing  that  in  the  one  case  the  legislature  in- 
tended that  the  words  "if  he  shall  be  out  of  the  State  "  were  to  be  con- 
strued literally,  and  apply  to  a  temporary'  absence,  while  in  the  other 
not  merely  absence  from,  but  residence  out  of,  the  State  by  the  defend- 
ant is  essential  to  save  the  plaintiff^s  cause  of  action  from  the  operation 
of  the  statute.  In  some  of  the  States  this  language  is  qualified  by  a 
provision  which  deprives  the  plaintiff  of  the  saving,  if  the  defendant  left 
known  property  in  the  State  which,  by  the  common  and  ordinary  pro- 
cesses of  law,  could  be  attached  ;  and  in  the  States  where  this  provision 
exists,  where  the  defendant  sets  up  the  statute  in  bar  of  an  action,  and 
the  plaintiff  replies  the  defendant's  absence  when  the  cause  of  action 

1  Appendix,  Virginia.  v,  Waterhouse,  1  Iowa,  498 ;  Hill  v,  BpI- 

«  Appendix,  West  Virginia.  Iowa,  15  Vt.  727 ;  Palmer  ».  Shaw,  16  Cal. 

*  Appendix,  New  Mexico.  93  ;  Vallandingham  v.  HuRton,  9  111.  125 ; 

«  Watd  9.  Cole,  32  N.  H.  452 ;  Penley  Chevat  v.  Lefevre,  8  id.  637. 
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accnied,  or  his  subsequent  absence  from  and  residence  out  of  the  State, 
he  must  also  negative  the  fact  that  the  defendant  had  any  known  prop- 
erty within  the  State  which,  by  the  common  and  ordinary  processes  of 
law,  could  be  attached,  or  his  replication  will  be  bad.^  In  order  to  bar 
a  claim,  the  defendant  must  show  that  he  has  resided  in  the  State  for 
the  full  statutory  period.^ 

It  is  held  in  Vii^inia,  and  it  would  seem  that  this  is,  or  ought  to  be, 
the  general  rule,  that  where  the  removal  f^om  the  State  antedates  the 
contract  saed  upon,  and  before  the  cause  of  action  accrued,  the  provi- 
sion as  to  absent  debtors  has  no  application.' 

It  is  not  the  domicil  but  the  residence  out  of  the  State  which  sus- 
pends the  statute.    Thus  in  a  New  York  case,^  where  the  defendant 
retained  his  domicil  in  New  York,  but  actually  resided  for  three  j-ears 
in  New  Orleans,  it  was  held,  that  he  was  to  be  deemed  a  non-resident 
within  the  meaning  of  the  statute. 

A  mere  temporary  absence  from  the  State  upon  business  or  other 
purposes,  without  any  intention  of  remaining  permanently,  at  least  for 
a  time,  is  not  regarded  as  an  absence  within  the  meaning  of  the  term 
as  implied  in  these  statutes.'^ 

In  a  case  before  the  United  States  Supreme  Court,*  an  action 
was  brought  to  recover  back  duties  which  were  paid  by  the  plaintiff 
to  the  defendant,  as  collector  of  the  port  of  New  York,  and  which, 
it  was  claimed,  were  wrongfully  exacted  from  him.  The  statute  of 
limitations  was  set  up  as  ^a  bar  to  the  action,  to  which  the  plaintiff 
replied  that  after  several  causes  of  action  had  accrued  the  defendant 
departed  from  and  resided  out  of  the  State  of  New  York  for  several 
successive  periods,  amounting  in  the  aggregate  to  twelve  months,  and 
that  the  action  was  brought  within  six  years  and  twelve  months  after 
the  said  several  causes  of  action,  and  each  and  ever}^  one  thereof,  ac- 
crued to  the  plaintiff.    The  defendant  rejoined^  denj'ing  the  allegation 

»  In  Stevens  v.  Fisher,  30  Vt.  200,  a  (Va.)  219  ;  Embury  ».  Jennison,  181  U. 
replication  to  a  plea  of  the  statute  stated  S.  836  ;  Doit  v.  Rohr,  82  Va.  859. 
that  before  and  after  the  cause  of  action  *  Haggart  v.  Morgan,  5  N.  Y.  422. 
accrued  the  defendant  was  out  of  the  State,  See  also  Witcamp  v.  Loehr,  21  Jones  &  S. 
and  that  the  action  was  brought  when  he  (N.  Y.)  82;  Burroughs  v.  Bloomer,  5 
for  the  first  time  returned  into  it,  which  Denio  (N.  Y.)  582  ;  Cole  v,  Jessup,  10  N. 
was  within  eight  years  before  the  com-  Y.  96 ;  Satterthwaite  ».  Abercrombie,  23 
mencement  of  the  action.  It  was  found  Blatch.  (U.  S.  G.  C.)  808. 
that  the  defendant  had  been,  since  and  *  In  re  Rigley,  8  Wend.  (N.  Y.)  184  ; 
before  the  action  was  commenced,  a  resi-  Frost  v.  Brisbin,  19  Wend.  (N.  Y.)  11  ; 
dent  of  New  York.  It  was  held  that  the  Armfield  v.  Moore,  97  N.  C.  34  ;  Board- 
replication  and  proof  were  both  defective,  roan  v.  House,  18  Wend.  (N.  Y.)  512; 
becanse  they  did  not  bring  the  defendant  Tomes  v,  Barney,  35  Fed.  Rep.  112.  But 
within  all  the  exceptions  to  the  operation  in  Tennessee  under  the  code  the  rule  is 
of  the  statnte.  otherwise  Eempe  v,  Bader,  86  Tenn.  189. 

*  Bohannon  r.  Chapman,  13  Ala.  641.  ^  Barney  v.  Oelrichs,  188  U.  S.  529. 

*  Fecklen   v»    Carrington,    81   Gratt. 
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as  to  absence  and  non-residence.  The  cause  of  action  declared  on 
accrued  prior  to  tbe  act  of  June  SO,  1864,  prescribing  the  time  within 
which  actions  against  collectors  might  be  brought,  and  while  the  act  6f 
February  26,  1845^  was  not  in  force,  which  preserved  to  parties  paying 
duties  under  protest  the  right  to  maintftin  actions  at  law,  to  test  the 
validity  of  such  duties.  Whatever  limitation  existed  was  to  be  found 
in  the  State  law.  By  section  91  of  the  statute  of  limitations  of  the 
State  of  New  York  the  limitation  of  six  years  was  applied  to  an  action 
upon  a  contract,  obligation,  or  Habilit}*,  express  or  implied^  except  those 
mentioned  in  section  90.  Section  100  of  that  act  was  as  follows :  ^'If, 
when  the  cause  of  action  Bhall  accrue  against  any  person,  he  shall  be 
out  of  the  State,  such  action  may  be  commenced  within  the  terms  herein 
respectively  limited  after  the  return  of  such  person  into  this  State  ;  and 
ify  after  such  cause  of  action  shall  have  accrued,  such  person  shall  de<^ 
part  from  and  reside  out  of  this  State,  the  time  of  his  absence  shall  not 
be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  such  action." 

The  court  held  that  the  words  '^  to  reside  out  of  the  State"  must  be 
taken  to  mean  the  taking  up  of  an  actual  abode  or  dwelling-place  else- 
where, and  not  a  mere  temporary  sojourn  for  transient  purposes ;  and 
that  mere  temporary  absences  from  the  State,  without  any  intention  to 
remain  permanently,  upon  business  or  for  other  purposes,  could  not  be 
deducted  from  the  statutory  period  to  extend  it  beyond  tbe  six  years. 

The  law  gives  a  creditor  six  yeara  continued  presence  of  his  debtor 
within  the  State  after  his  cause  of  action  has  accrued.^  And  if  he. 
is  continuoiYsly  a  resident  of  the  State  for  the  statutory  period  of 
six  years  after  the  debt  is  created  and  becomes  due,  the  statute  runs 
in  his  favor,  although  he  is  living  under  an  assumed  name  and  purposely 
conceals  himself.  In  the  New  York  case  last  cited,  the  defendant  re- 
sided in  Austria,  where  he  accepted  a  bill  of  exchange,  and  thereafter 
absconded,  and  in  July  came  to  the  citj'  of  New  York,  and  there  he 
has  ever  since  resided.  On  reaching  New  York,  for  the  purpose  of 
concealing  himself  from  his  creditors,  he  assumed  the  name  of  Marcus 
L.  Fischer,  and  thereafter  bore  that  name,  and  hid  himself  thereunder. 
The  bill  was  drawn  and  accepted  on  the  first  day  of  May,  1873.  The 
plaintiff  discovered  him  in  the  city  of  New  York  in  April,  1883,  and 
there  at  his  store  demanded  of  him  the  payment  of  the  draft,  which  was 
refused,  and  then  in  the  same  month  an  action  was  commenced  for  its 
recovery.  Earle,  J.,  in  passing  upon  the  question,  said:  ''While 
the  defendant  bore  an  assumed  name,  he  was  ph^'sically  at  all  times 
within  this  State,  and  there  was  no  hiding  or  concealment  of  his  person 
except  as  he  assumed  and  bore  the  fictitious  name.  It  passes  my  com- 
prehension how,  by  any  process  of  reasoning  or  metaphysics,  such  a 
person,  continually  present  in  the  State  for  nearly  ten  years,  can  be 

^  Engel  V,  Fischer,  102  N.  Y.  400 ;  Rhoton  v.  Mcudonhall,  17  Or.  199. 
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said  never  to  have  oome  here  and  to  have  been  continually  absent  from 
the  State. 

''It  is  quite  probable  that  the  defendant  perpetrated  a  fraud  upon  the 
plaintiff,  by  concealing  his  residence  from  him  ;  and  that  the  statute  is 
resorted  to  by  him  to  defeat  a  just  claim ;  yet  the  statute  must  have  its 
operation.  Its  plain  language  cannot  be  perverted  to  remed}*  the  hard- 
ship of  any  particular  case.  It  is  a  benign  statute,  and  the  Legislature 
has  written  in  it  all  the  exceptions  which  sound  policy  dictated  to  it. 

^^  It  may  frequently  operate  to  defeat  Just  claims  and  be  used  by  dis- 
honest debtors  to  escape  the  payment  of  honest  debts.  A  cause  of 
action  may  be  barred  before  it  is  known  to  the  claimant.  The  debtor 
may  purposely  conceal  it,  and  yet  the  bar  of  the  statute  must  inexor* 
ably  be  applied. 

^^A  debtor  who  has  always  resided  within  the  State  may  abscond  from 
his  home  and  conceal  himself  within  the  State  from  his  creditors,  and 
yet  no  one  will  claim  that  such  debtors  are  to  be  regarded  as  without 
the  State,  or  that  such  concealment  will  defeat  the  running  of  the 
statute. 

^^  The  law  gives  a  creditor  six  j'ears  continued  presence  of  his  debtor 
within  the  State,  after  the  cause  of  action  has  accrued,  and  that  period 
has  been  deemed  ample  to  enable  the  creditor  to  find  his  debtor  and 
put  the  machiner}'  of  the  law  in  force  against  him. 

^^  It  would  lead  to  great  inconvenience  and  leave  the  bench  and  bar 
without  any  certain  rule,  if,  in  every  case  where  a  debtor  has  resided 
and  continually  been  within  this  State  for  six  years  afber  a  cause  of 
action  against  him  accrued,  and  the  statute  of  limitations  is  interposed 
as  a  bar  to  an  action  to  enforce  the  same,  it  could  be  a  matter  of  in- 
qairy  and  litigation  upon  disputed  evidence  whether  the  debtor,  during 
any  portion  of  the  time,  concealed  himself,  fraudulent!}'  or  otherwise, 
and  whether  the  creditor  used  due  diligence  to  find  him. 

^^  There  are  some  cases  in  which  what  is  now  the  first  clause  of  the 
section  of  the  statute  was  under  consideration,  and  it  became  necessary 
for  the  courts  to  determine  what  was  a  return  or  coming  into  the  State 
so  as  to  set  the  statute  running,  wherein  it  was  decided  that  the  return 
mast  be  open  and  notonous,  and  under  such  circumstances  that  the 
creditor  could  with  reasonable  diligence  find  his  debtor  and  serve  him 
with  process.* 

''A  debtor  might  return  to  the  State  clandestinely,  for  a  few  hours,  in 
the  night  time  or  on  Sunday,  or  he  might  be  in  the  State  on  his  progress 
through  it ;  and  a  return  of  such  a  character,  which  might  be  concealed 
from  and  unknown  to  the  creditor,  and  which  would  afford  him  no  op- 

1  Little  r.  Blunt,  16  Pick.  859  ;  Hill  Sandf.  618  ;  Cole  v,  Jessup,  10  N.  Y.  96  ; 

V.  Bellows,  15  Vt  727  ;  Hysinger  v.  Bait-  Dore  v.  Swartwout,  1  Blatchf.  179;  3  Pars, 

zell,  3  Gill  &  J.  158  ;  Didier  v,  Davison,  Cent.  6th  ed.  96  ;  Ang.  Lim.  2nd  ed.  216. 
2  Barb.   Ch.   477;  Ford  v.  Babcock,  2 
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portunity  by  the  use  of  reasonable  diligence  to  serve  his  debtor  with 
process,  is  held  not  to  be  a  return  to  the  State  within  the  meaning  of 
the  statute.  But  it  has  never  before  this  case,  so  far  as  I  can  discover, 
been  decided  that  where  the  debtor  was  continually  in  the  State  for 
more  than  six  years  after  the  cause  of  action  accrued  he  was  deemed 
to  have  been  without  the  State,  and  thus  the  running  of  the  statute  de- 
feated, because  he  concealed  his  abode,  and  thus  the  creditor  was  unable 
to  discover  him  and  serve  him  with  process."  ^  In  Oregon,^  under  the 
statute,  the  word  ^^  conceal''  as  used  therein  means  some  alfirmative 
act  done  in  the  State,  such  as  passing  under  an  assumed  name,  change 
of  occupation,  or  some  other  act  which  will  prevent  the  community  in 
which  he  lives  from  knowing  who  he  is  or  where  he  came  from.  In 
several  of  the  States,  as  Virginia,  West  Virginia,  and  Nebraska,  the 
statute  provides,  as  it  does  in  Oregon,  that  if  a  person  shall  be  absent 
from  the  State,  or  conceal  himself,  etc.,  the  statute  shall  not  run.  In- 
deed, in  most  of  the  States,  the  statutes  differ  in  their  provisions  un- 
der this  head,  and  should  be  examined  to  ascertain  the  application 
of  a  decision  thereunder. 

The  question  as  to  what  constitutes  a  resident  is  one  which  has  been 
often  considered  by  the  courts,  and  upon  which  no  definite  rule  can  be 
said  to  exist.    It  is  mainly  a  question  of  fact  to  be  determined  by  the 

jar}'- 

In  a  New  York  case,'  it  appeared  that  the  defendant  Brisbin,  a  citizen 

and  resident  of  New  York,  purchased  a  stock  of  goods,  took  them  to  Mil- 
waukee, and  established  himself  in  business  in  the  latter  city,  leaving  his 
wife  and  children  to  board  at  his  former  residence  in  New  York.  There 
was  evidence  tending  to  show  that  he  went  to  Milwaukee  with  intent  to 
make  it  his  permanent  residence.  But  there  was  also  evidence  tending  to 
show  that  he  had  no  fixed  purpose  of  making  it  his  permanent  abode  un- 
less he  was  successful  in  business,  and  that  when  arrested  he  had  the  pur- 
pose, not  having  been  thus  successful,  to  close  up  the  business  and 
return  to  his  former  residence,  though  without  any  certain  plans  as  to 
his  future  course.  It  was  held  that  the  transient  visit  of  the  person  for 
a  time  at  a  place  does  not  make  him  a  resident  while  there.  That 
something  more  is  necessary  to  entitle  him  to  that  character.  There 
must  be  a  settled,  fixed  abode  and  intention  to  remain  permanently,  at 
least  for  a  time,  for  business  or  other  purposes,  to  constitute  a  residence 
within  the  legal  meaning  of  the  term.  Actual  residence,  without  regard 
to  the  domicil  seems  to  be  within  the  contemplation  of  the  statute. 
The  domicil  of  a  citizen  may  be  in  one  State  and  his  actual  residence  in 
another.  Nelson,  J.,  in  delivering  the  opinion  in* the  case  last  cited, 
among  other  things,  said :  '^  That  upon  the  facts  it  must  be  assumed 

1  Sleight  V,  Kane,  1  Johns.  Gas.  76 ;         •  Frost  ».  Brisbin,  19  Wend.  (N.  Y.) 
Poillon  r.  Lawrence,  77  N.  Y.  208.  !!• 

s  Rhoton  V.  Mendonhall,  17  Or.  199. 
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that  the  defendant  commenced  an  actual  and  permanent  residence  in 
Milwaukee  in  the  spring  of  1836,  but  that  since  that  date  he  had  re- 
solved to  close  his  business  there  as  soon  as  it  could  be  conveniently 
done^  and  return  to  his  former  residence.  Has  this  change  of  intention 
worked  a  change  of  residence,  for  this  is  the  most  that  can  be  pretended? 
If  our  exposition  of  the  meaning  of  the  term  in  the  statute  is  correct,  it 
clearly  did  not  His  actual  residence  is  still  at  Milwaukee ;  he  is  still 
carrying  on  his  business  there,  and  may  continue  it  for  such  time  as  he 
pleases.  Change  of  mind  may  lead  to  a  change  of  residence,  but  can- 
not with  any  propriety  be  deemed  such  of  itself." 

In  a  case  before  the  United  States  Supreme  Court,^  a  travelling 
salesman  residing  in  St  Louis  (Mo.),  who  sent  his  wife  and  children  to 
Brooklyn  (N.  Y.),  where  they  took  up  their  residence  and  commenced 
to  keep  house  and  have  since  resided,  was  held  not  to  become  a  resi- 
dent of  New  York  when  he  sent  his  family  into  that  State,  nor  until  he 
Joined  them  there.  It  was  held,  that  by  retaining  his  residence  for 
purposes  of  business  in  St.  Louis,  he  did  not  become  a  resident  of  New 
York,  within  the  meaning  of  its  statutes  of  limitation,  until  he  changed 
his  actual  residence  to  that  State,  although  his  domicil  might  be  there. 
In  these  statutes  the  word  ^^ residence"  is  not  synonymous  with 
*'  domicU." « 

Sec.  246.  Joint  Debtors,  Absence  of  one,  effect  of.  —  Where  there 
are  two  or  more  joint  debtors,  one  of  whom  is  absent,  the  statute  does 
not  run  in  favor  of  the  absent  debtor,  although  it  has  run  in  favor  of  the 
others  ; '  nor,  upon  the  other  hand,  does  the  circumstance  that  one  of  the 
joint  debtors  is  absent  from  the  State  prevent  the  statute  from  running 
in  favor  of  the  others. 

Sec.  247.  Residence  need  not  be  contlnuoiiB.  —  In  order  to  avail 
himself  of  the  benefit  of  the  statute  of  limitations,  the  partj^  must  have 
resided  in  the  State,  either  actually  or  constructive!}*,  for  the  full  statu- 
tory period.  .Thus,  in  a  New  Hampshire  case,^  it  was  held  as  to  a 
claim  upon  which  the  statute  ran  in  six  j'ears,  that  the  defendant,  in 
order  to  avail  himself  of  the  statute,  must  show  that  he  has  resided  in 
the  State  six  full  years,  of  three  hundred  and  sixtj-five  days  in  common 
years,  and  three  hundred  and  sixtj'-six  da3's  in  leap  years.  But  the 
residence  need  not  be  continuous.  If  it  is  actual,  different  periods  may 
be  tacked  together  to  make  out  the  full  period ;  ^  and  if  he  actually 
dwells  in  the  State  for  the  requisite  period,  the  circumstance  that  his 

1  PcnfieLl  V.  Cbeaapeake  R.    R.   Co.,  Cox,    8  El.   &  El.  428  ;    Att.   Gen.   v, 

184  IT.  S.  351.  McLean,  1  H.  &  C.  750. 

«  In  re  Thompson,  1  Wend.  (N.  Y.)  45;         •  Bogert  v.  Vermilyea,  10  N.  Y.  447  ; 

Bell  V.  Pierce,  54  N.  Y.  12 ;  Union  Hotel  Cutter  v.  Wright,  22  id.  472  ;  Denny  v^ 

Co.  V.  Hersee,  79  N.  Y.    454  ;  Tazewell  Smith.  18  id.  567;  Brown  v,  Delafield,  1 

C<».  r.  Davenport,  40  III.  197;  Strong  v.  Den.  (N.  Y.)  445. 
Smith,  43  Miss.  499  ;  Reg.  v.  University         *•  Bell  v,  Lampey,  67  N.  H.  170. 
of  Oxford,  L.  R.  7  Q.  B.  471 ;  Blackwell         *  Crocker  v.  Clements,  28  Ala.  296. 
V.  England,  8  El.  &  El.  549  ;  Hewer  v. 
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wife  and  family  have  resided  in  another  State  will  not  deprive  him  of 
the  benefit  of  the  statute.^  But  the  faot  that  a  person  does  business  in 
one  State,  but  resides  with  his  family  in  another,  although  he  spends 
most  of  his  time  in  the  State  where  he  does  business,  will  not  en* 
title  him  to  the  benefit  of  the  statute  of  such  State.  Thus,  in  a  New 
York  case,^  an  action  was  brought  upon  a  draft  seven  years  and  five 
months  after  it  matured.  At  tlie  time  the  draft  matured  all  the  defend- 
ants resided  out  of  the  State,  but  the  next  day  the  defendant,  Cook,  went 
into  business  in  New  York  City,  and  continued  to  do  business  there, 
remaining  ten  hours  each  day  down  to  the  time  the  action  was  brought, 
but  resided  with  his  family  in  New  Jersey.  He  set  up  the  statute  of 
limitations  in  bar  of  the  action,  but  the  court  below  held  that  he  did 
not,  by  proof  of  the  facts  stated,  bring  himself  within  the  statute,  and  the 
plaintiff  had  a  verdict,  which  was  sfustained  by  the  Court  of  Appeals, 
Peckham,  J.,  saying :  ^^  Upon  the  facts  in  this  case,  there  is  no  Uieory 
in  the  law  which  can  maintain  this  plea. 

'^  At  the  time  the  draft  in  suit  was  protested  in  New  Yoi^  City,  for 
non-payment,  the  defendant  was  a  non-resident  of  this  State.  He 
returned  to  the  city  the  next  day  thereafter,  and  remained  there  from 
about  eight  in  the  morning  until  six  in  the  evening,  and  then  returned 
to  his  residence  in  Jersey  City,  and  thus  he  continued  to  return  to  the 
city  of  New  York  for  about  the  same  length  of  time  each  day,  except 
Sunda3's,  and  except  a  very  few  days  when  absent  from  sickness,  or 
unavoidably  detained,  until  this  suit  was  commenced,  being  for  about 
seven  years  and  over.  He  went  to  New  York  City  openly  and  publicly ; 
had  an  ofiSce  there  with  his  name  thereon,  and  had  no  other  place  of 
business.  During  all  that  time,  however,  he  resided  with  his  family  in 
Jersey  City. 

^'  The  counsel  for  the  defendant  insists  that  the  time  which  the  defend- 
ant was  actually  in  the  city  of  New  York  should  be  allowed  as  so  much 
time  running  under  the  statute. 

'^  If  that  should  be  allowed  it  makes  no  defence.  He  was  not  only  a 
Resident  of  New  Jersey,  but  he  was  actually  in  that  State  more  than 

^  Seymour  v.  Street,  5  Neb.  85.  of  Kansas  was  personally  absent  from  the 

*  Bennett  V.  Cook,  43  N.  Y.  547,  8  Am.  State  in  which  his  residence  was,  it  was 

Rep.  727.    The  rule  announced  in  Bennett  held  that  the  statute  did  not  run  in  his 

V.  Cook,  ante,  was  held  in  Bassett  v^  Bas-  favor,  although  he  kept  a  furnished  house 

sett,  55  Barb.  (N.  Y.)  505,  where  the  de-  in  his  tlsual  place  of  residence,  which  was 

fendant,  after  the  note  was  given,  removed  occupied  by  his  family.     See  also  Conrad 

to  another  State,   but  continued   to  do  v.  Hall,  24  Mich.  275,  where  it  was  held 

business  in  New  York,  and  came  daily  to  erroneous  to  charge  that  the  defendant's 

his  office  there.     Occasionally  coming  into  stay  in  another  State,  while  his  family 

the  State  is  held  not  to  put  the  statute  in  resided  in  the  State  of  the  forum,  was  not 

motion  where  a  person,  after  the  cause  of  a  residence  in  such  other  State,  a.s  the 

action  accrues,  is  absent  from  and  resides  residence  of  the  defendant's  family  does 

out  of  the  State.    Hacker  v.  Everett,  57  not  of  itself,  as  a  matter  of  law,  determine 

Me.  548.     In  Lane  v.  National  Bank  of  the  place  of  the  husband's  residence, 
the  Metropolis,  6  Kan.  74,  where  a  citizen 
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half  of  the  seven  years.  He  was  in  New  York  at  no  time  moi-e  than  ten 
of  the  twenty-four  hours  of  each  day.  The  authorities  have  been  fully 
referred  to  and  ably  discussed.  But  there  can  be  no  pretence  for  claim- 
ing the  allowance  of  more  than  ten  of  the  twenty-four  hours  each  day 
for  the  running  of  the  statute,  if  he  can  be  allowed  any  time  at  all,  when 
a  non-resident  of  the  State,  and,  as  that  makes  no  defence,  there  is  no 
occasion  to  decide  anything  more." 

Under  the  second  clause  of  those  statutes,  which  provide  that  where 
a  debtor,  after  a  cause  of  action  accrues  against  him,  "  shall  be  absent 
from  and  reside  out  of  the  State,*'  the  time  of  such  absence  shall  not  be 
taken  as  a  part  of  the  time  limited.  Neither  absence  from  the  State, 
nor  residence  out  of  it,  alone,  will  suspend  the  statute.  Both  must 
concur.^  And  it  has  been  held  that,  under  this  clause,  where  the 
absence  from  the  State  has  not  been  continuous,  the  different  occasions 
when  the  debtor  has  been  within  the  State  may  be  taken  together,  and 
during  the  periods  so  computed  the  statute  will  run,  provided  the  plain- 
tiff by  due  diligence  might  have  obtained  service  of  process  upon  the 
defendant.*  Except  where  the  statute  expressly  so  provides,  the  fact 
that  the  defendant  had  property  subject  to  attachment  in  the  State 
will  not  prevent  the  suspension  of  the  statute  during  the  period  he  is 
actually  absent  therefrom,  as  the  statute  follows  the  person  and  not  the 
property.*  Under  those  statutes  in  which  provision  is  made  that  if  a 
person  obstructs  the  service  of  process  upon  him,  or  the  prosecution  of 
an  action  pending,  the  "time  during  which  he  so  obstructs  such  service 
or  the  prosecution  of  such  action  shall  not  be  computed,"  it  is  held  that 
absence  from  the  State  amounts  to  such  obstruction.'* 

In  a  case  in  the  United  States  Supreme  Court,*  it  was  held  that  the 
words  **  to  reside  out  of  the  State  *'  in  sec.  100  of  the  New  York  Code 
of  1849,  meant  the  taking  up  of  an  actual  abode  or  dwelling-place  else- 
where, and  not  a  mere  temporary  sojourn  for  transient  purposes. 

In  the  case  last  cited  an  action  was  brought  for  over-paid  duties,  and 
certain  items  for  payments  made  more  than  six  years  prior  to  the  com- 
mencement of  the  action.  "  To  sustain  the  contention  that  these  items 
were  not  barred,  plaintiffs  put  in  evidence  a  letter  of  the  defendant  stat- 
ing that  during  the  seven  years  from  April,  1861,  to  April,  1868,  his 
absences  from  the  city  of  New  York  were  all  temporary-,  and  though 
frequent,  were  for  short  periods,  varying  from  one  day  to  perhaps  forty 
or  fifty  days ;  that  there  were  probably  only  two  or  three  as  long  as 
forty  da3's,  and  not  more  than  one  as  long  as  fifty  dayd ;  that  they  con- 
sisted mainly  of  brief  visits  to  Washington  during  the  first  four  3'ears, 
and  visits  to  Iowa  and  Wisconsin  and  the  South  during  the  following 

1  In  Campbell  v.  White,  22  Mich.  178,  *      *  Campbell  v.  White,  ante. 
it  was  held  that  the  residence  out  of  the         •  Fisher  v.  Fisher,  43  Miss.  212, 
State  contemplated  by  the  legislature  must         ♦  Purton  v.  Smith,  8  Bush  (Ky. ),  589. 
be  something  more  than  having  a  mere         ^  Barney  v,  Oelrichs,  138  U.  S.  529. 
place  of  abode  out  of  the  State. 
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years ;  and  that  he  estimated  that  they  averaged  two  months  a  year. 
Some  evidence  of  failure  in  attempting  to  serve  process  was  also  ad- 
duced. Mr.  Barnej'  testified  on  his  own  behalf  that  he  had  resided  in 
the  State  of  New  York  nearly  fifty,  and  in  the  city  nearly  fort}', 
years,  from  1861  to  1870,  inclusive,  during  which  time  he  did  not  re- 
side at  any  other  place  than  Kingsbridge,  now  in  the  city,  and  never 
voted  elsewhere  than  in  the  city  except  from  1842  to  1852,  when  he 
lived  in  Brooklyn;  that  he  had  always  had  an  office  in  the  eitj'  of 
New  York ;  that  his  absences  from  the  State  were  never  with  the  in- 
tention of  remaining  away,  except  for  the  temporarj'  purposes  of 
pleasure  or  business  ;  and  that  there  was  one  absence  in  Iowa  and  Wis- 
consin on  business  which  he  thought  was  over  fifty  but  less  than  ninety 
da3's." 

The  court  held  as  matter  of  law  that  all  the  absences  referred  to 
should  be  accumulated  and  not  taken  as  a  part  of  the  period  of  limita- 
tion, which  being  done,  the  statutorj'  bar  was  not  made  out.  The  court 
said  :  '^  The  question  is  whether,  under  section  100,  defendant  was  prop- 
erly held  to  have  departed  from  and  resided  out  of  the  State  of  New 
York  during  these  absences.  If  in  the  administration  of  his  office  he 
were  called  to  Washington  for  twentj'-four  or  forty-eight  houra,  or  if  he 
visited  some  seaside  or  mountain  resort  not  in  New  York  for  a  few 
days'  recreation,  or  if  business  demanded  his  attention  temporarily  in 
other  States,  did  defendant  reside  out  of  the  State  of  New  York  within 
the  intent  and  meaning  of  the  statute?  We  do  not  think  he  did,  and 
that  the  words  *  to  reside  out  of  the  State '  meant  the  taking  up  of  an 
actual  abode  or  dwelling-place  elsewhere,  and  not  a  mere  temporary 
sojourn  for  transient  purposes. 

^  ^  The  inquiry  is  as  to  the  meaning  of  the  words  as  used.  If  '  resi- 
dence* were  always  synonymous  with  'domicil,'  or  even  with  'in- 
habitancy,' there  would  seem  to  be  no  room  for  contention ;  if  but  the 
language  here  was  intended  to  express  something  less  than  domicil 
or  inhat)itancy,  then  the  proper  definition  must  be  arrived  at  in  view 
of  that  intention  and  the  subject-matter  to  which  the  words  were  ap- 
plied, and  we  are  of  opinion  that '  to  reside  out  of  the  State '  compre- 
hended something  more  than  alighting  at  a  place  in  travel  or  in  pursuit 
of  temporarj'  objects,  and  such  we  understand  to  be  the  result  of  de- 
cision by  the  courts  of  New  York."  ^ 

^  lu  the  case  last  cited  the  court  said:  of  the  words  'resident'  and  *  residence,' 

"In  Penfield  v,  Chesapeake,  0.  &  S.  W.  as  contained  in  its  statutes.     The  cases  of 

R.  Co.,  134  U.  S.  351,  we  had  occasion  to  Ee  Thompson,  1  Wend.  43  ;  Frost  t».  Bris- 

consider  when  a  person  might  be  prop-  bin,  19  Wend.  11  ;  Haggarty  v.  Morgan,  6 

erly  held  to  be  a  resident  of  the  State  of  N.  Y.  422,  and  Weitkamp  v.  Loehr,  21 

New  York  and  entitled  to  bring  an  action  Jones  &  S.  79,  were  cited  and  quoted  from 

wliich  would  have  otherwise  been  barred  as  showing  that  within  the  meaning  of  the 

by  the  laws  of  the  defendant's  residence,  statutes   regulating  attachments   against 

and  this  involved  an  examination  of  the  the  property  of  the  debtors,  and  arrest  on 

decisions  in  that  State  in  the  construction  civil  process  for  debts,  it  was  actual  resi- 
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Sec.  248.   Absconding  Debtors.  —  In  those  States  where  the  statute 
is  only  saved  when  the  debtor  absconds  from  the  State,  in  order  to  ayail 

dence  of  the  defendant  and  not  his  dorai-  be  a  settled,  fixed  abode,  an  intention  to 

cile  that  detenniued    the    rights  of  the  remain  permanently  at  least  for  a  time,  for 

parties ;  while  BuiTOughs  v.  Bloomer,   5  business  or  other  purposes,  to  constitute  a 

Denio,  532  ;  Ford  v.   Babcock,  2  Sandf.  residence  within  the  legal  meaniog  of  that 

518  ;  Cole  v.  Jessup,  10  N.  Y.  96 ;  Satter-  term."    The  settled  rule  that  a  person  may 

thwaite  v.  Abercrombie,  23  Blatchf.  308,  be  a  resident  in  one  State  and  have  his 

and  Engel  v.    Fisher,   102  N.  Y.    400,3  domicil  in  another,  was  recognized,  and  the 

Cent.  Kep.  303,  were  referred  to  as  sus-  decision  has  been  often  cited  with  approval 

taining  the  conclusion  that  a   like  con-  by  the  courts  of  New  York  as  well  as  of 

struction  had  been  given  to  the  words  in  many  other  States. 

that  clause  of  the  statute  of  limitations  In  Bartlett  o.  New  York,  5  Sandf.  44, 

which  provided  that  if,  after  the  cause  of  the  plaintiff  sought  an  injunction  against 

action  shall  have  accnied,  the  defendant  the  collection  of  certain  taxes  on  personal 

shall  '*  depart  from  and  reside  out  of  this  property  for  which  he  had  been  assessed  in 

State,  the  time  of  his  absence "  shall  not  the  city  of  New  York,  on  the  allegation 

be  included  in  the  period  of  limitation,  that   he  resided  in  Westchester  County, 

And  because  it  did  not  appear  in  the  case  which  was   refused  on  the  ground  that, 

that  the  plaintiff  had  taken  up  an  actual  while  plaintiff's  home  was  in  Westchester 

residence  in  the  State  of  New  York,  it  was  County,  his  residence  for  a  portion  of  the 

held  that  he  could  not  avail  himself  of  the  year  was  in  the  city  of  New  York.     Frost 

statutes  of  that  State  in  order  to  recover.  v.  Brisbin  was  relied  on,  and  the  definition 

In  re  Wrigley,  4  Wend.  602,  8  Wend,  of  "residence"  in  Webster's  Dictionary 
134,  it  was  decided  that  a  person  whose  adopted,  namely,  '*  the  dwelling  in  a  pilace 
legal  domicile  was  England,  but  who  had  for  some  continuance  of  time."  So  in 
done  business  in  New  York  for  some  years,  Douglas  v.  New  York.  2  Duer,  1 10,  Doug- 
then  returned  to  England,  and  again  to  las  was  held  to  be  a  resident  of  the  city  of 
New  York,  remaining  for  a  time  with  the  New  York,  and  liable  to  be  taxed  as  such, 
intention  of  settling  in  Canada,  was  not  an  although  his  domicil  was  in  Flm^hing. 
inhabitant  or  resideut  within  the  meaning  These  cases  were  favorably  commented  on 
of  the  New  York  Insolvent  Act  of  1813  ;  in  Bell  v.  Pierce,  61  N.  Y.  12,  in  support 
and  in  the  court  of  errors  Chancellor  Wal-  of  a  similar  conclusion, 
worth  remarked  :  "  Inhabitancy  and  resi-  As  to  the  statute  of  limitations,  it  will 
dence  do  not  mean  precisely  the  same  thing  have  been  observed  that  there  were  two 
as  domicil,  when  the  latter  term  is  applied  exceptions  to  its  operation  :  (1)  Where 
to  succession  to  personal  estate,  but  they  the  debtor  was  absent  from  the  State  when 
mean  a  fixed  and  permanent  abode  or  the  cause  of  action  accrued ;  (2)  Where 
dwelling-place,  for  the  time  being,  as  con-  the  debtor,  after  the  cause  of  action  had 
tradLstinguished  from  a  mere  temporary  accrued,  departed  from  and  resided  out  of 
locality  of  existence."  the  State.      Under  the    first    exception 

Mr.  Justice  Nelson,  then  Chief  Justice  absence  was  sufficient  to  avert  the  bar,  be- 

of  New  York,  delivering  the  opinion  of  cause  the  statute  did  not  commence  to  nm 

the  court  in  Frost  r.  Brisbin,  19  Wend,  until  the  return  of  the  debtor  into  the 

11,  said  that  the  word  "inhabitant"  iro-  State,  and  such  return,  it  was  decided, 

plied  a  more  permanent  and  fixed  abode  must  be  open  and  notorious,  so  that  a 

than    the    word   "  resident "    and   "  fre-  creditor  might  with  reasonable  diligence 

quently    imports    many    privileges    and  find  his  debtor  and  serve  him  with  process, 

duties  which  a  mere  resident  cannot  claim  Engel  v,  Fischer,  102  N.  Y.  400,  3  Cent 

or  be  subject  to  ;  "  and  that   "the  tran-  Rep.  303.     But  to  bring  a  case  within  the 

sient  visit  of  a  person  for  a  time  at  a  place  second   exception  something   more  than 

does  not  make  him  a  resident  while  there  absence  was  essential  to  be  shown.     In 

—  that  something  more  is  necessary  to  en-  Wheeler  v.  Webster,   1  E.  D.  Smith,  1, 

title  him  to  that  character.    There  must  Judge  Inoraham  speaking  for  the  New 
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himself  of  the  saving  of  the  statute,  it  is  incumbent  upon  the  plaintiff  to 
show  that  the  defendant  actually  absconded  from  the  State,  that  is,  left 

York  Coart  of  Common  Pleas  (then  com-  cause  he  visited  and  transacted  bosinese 
posedof  I NOBAUAM,  Daly  and  Woodruff,  there.    Although  the  cause  of  action  ac- 
JJ.)  said  that  "it  was  necessary  to  prove  crued   before    the  defendant  removed  to 
that  the  dehtor  departed  from  the  State,  Kew  Jersey,  the  distinction  between  the 
and  also  that  he  resided  out  of  the  State,  return  into  the  State  referred  to  in  the 
The  evidence  did  not  tend  to  show  this,  first  clause  of  the  section,  and  departures 
For  aught  that  is  in  proof  before  us,  the  and  returns  under  the  second  clause,  is 
absence  may  have  been  merely  temporary ;  carefully  pointed  out.     Under  the  former, 
excursions  for  pleasure  or  business,  with  a  when  standing  alone,  the  time  commenced 
return  to  this  State  as  the  residence  of  the  running  an  the  first  return  and  continued 
debtor.  to  run  without  reduction  ;  and  hence,  the 
"The  plaintiff  should  hate  proven  that  latter  was  introduced  by  way  of  amend- 
the  defendant  was  a  resident  of  some  other  ment,  in  order  that  removal  and  residence 
place  than  the  State  of  New  York, or  should  abroad  after   the  statute  commenced  to 
have  shown  a  residence  for  some  time  run  might  suspend  its  operation  during 
elsewhere."    In  Harden  v.  Palmer,  2  E.  th^  continuance  of  an  absence  or  absences 
D.  Smith,  172,  it  appeared,  iu  an  action  for  so  occasioned.     But  mere  presence  was  not 
goods   sold,    to    which    the  statute  was  tantamount     to     residence     under     the 
pleaded,   that   the    defendant    had  been  statute,  nor  mere  absence  equivalent  to 
absent  in  Europe  after  the  sale,  at  one  residence  elsewhere.     And  the  occasional 
time  for  eight  months,  and  at  another  absences  of  a  resident  of  the  State  con- 
for    two    months ;    which    absences,    if  tinning  to  reside  therein  were  not  to  be 
deducted    in    the  computation   of  time,  deducted  in  computing  the  statutory  term. 
brought  the  commencement  of  the  suit  Ford  v,  Babcock,  2  Sandf.  518,  529. 
within  six  years ;  but  there  was  no  evi-  Apparently,  because  this  was  obviously 
dence  that  the  debtor  had  any  domicil  in  so,  the  Legislature  of  New  York,  by  an 
the  State,  and  the  Common  Pleas  (com-  act  passed  April  25,  1867   (Laws  N.  Y. 
posed  of  the  same  judges)  held  that  the  1867,  p.  1921),  amended  section  100  by 
absences  were  properly  deducted  by  the  adding  after  the  words  "  and  reside  out  of 
trial  court.     The  opinion  of  Judge  Daly  this  State,"  the  following,  "or  remain  con- 
inclined  to  the  view  that  absence,  whether  tiuuously  absent  therefrom  for  the  space 
permanent  or  temporary,  might  be  equiva-  of  one  year  or  more."    Absence  for  the 
lent  to  residing  out  of  the  State  ;   but  time  specified  was  thus  provided  to  be  da- 
Judge  Woodruff,  in  a  separate  opinion,  ducted  from  the  time  limited  for  the  corn- 
put  the  decision  on  the  ground  that  there  mencement  of  actions,  so  that,  whether 
was  no  evidence  that  the  defendant  had  the  defendant  resided  out  of  the  State  or 
any  domicil  in  the  State,  and  '*  if  not,  he,  not,   such    absence    would    suspend   the 
of  course,  resided  out  of  the  State  when  he  running  of  the  statute, 
went  to  Europe,*'  and  therefore  the  pe-  We  hold  that  the  residence  out  of  the 
riods  of  absence  were  properly  excluded.  State    which    operated    to    suspend    the 
In  Burroughs  v.  Bloomer,  5  Denio,  582,  running  of  the  statute  under  section  100 
535,   the  court  say:    "The  expressions,  as    originally  framed  was  a  fixed  abode 
'and  reside  out  of  the  State'  and  'the  entered  upon  with  the  intention  to  remain 
time  of  his  absence,'  have  the  same  mean-  permanently,  at  least  for  a  time,  for  busi- 
ing  ;    they    are   conrelative    expressions,  ness  or  other  purposes,  and  as  there  was 
So  that  while  the  defendant  in  this  case  no  evidence  tending  to  establish  such  a 
resided  out  of,  he  was  absent  from,  the  state  of  fact  here,  the  judgment  must  be 
State."    But  this  was  said  in  respect  of  reversed.    The  same  conclusion  has  been 
the  contention  that  a  peraon  who  had  re-  reached  in  effect  by  many  of  the  State 
sided  in  New  York,  and  had  moved  to  and  courts,  and  reference  to  decisions  in  Mas- 
was  actually  residing  in  New  Jersey,  had  sachusetts,    Maine,    Vermont,  and    New 
resumed  his  residence  in  New  York  be-  Hampshire  will  be  foiind  in  the  weU-oon* 
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it  secretly ;  and  if  he  left  openly  the  statute  is  not  saved,  although  the 
debtor  does  not  return  to  the  State  again. 

Sec.  249.  Concealment.  —  The  concealment  of  a  debtor,  which  saves 
the  statute  in  those  States  where  a  provision  of  that  kind  exists,  need 
not  be  fraudulent,  but  a  change  of  residence  several  times  by  the  debtor, 
without  informing  his  creditor,  has  been  held  sufficient.^ 

Sec.  250.  Foreign  Corporations.  —  Foreign  corporations,  although 
having  general  agents  and  transacting  business  in  a  State,  come  within 
ttie  provisions  of  those  statutes  which  make  a  saving  as  to  absent  debt- 
ors ;^  for  although  by  comit3',  they  maj'  transact  business  in  another  State, 
yet  they  are  **•  citizens,"  so  to  speak,  of  the  State  under  the  laws  of 
which  they  are  created,  and,  except  by  comity',  have  no  legal  existence 
elsewhere,  and  consequently  are  ^*  absent,"  within  the  meaning  of  the 
term  as  used  in  these  statutes,  from  every  State  except  the  one  in  which 
they  have  their  sittis.  The  rule  above  stated,  however,  would  have  no 
application  in  Vermont,  when  the  corporation  had  attachable  property 
in  the  State ;  because  the  statute  of  that  State  does  not  save  a  debt  from 
the  operation  of  the  statute  where  the  debtor  has  known  property  in  the 
State,  which,  b}*  the  ordinary  process  of  law,  might  be  attached.* 

Sec.  251.  Cumulative  Disabilities.  —  Except  where  the  statute  other- 
wise so  provides,  one  disabilit}'  cannot  be  tacked  to  another,  nor  the 
disabilities  of  an  ancestor  to  those  of  the  heir,  to  protect  a  party  from 
the  operation  of  the  statute ;  *  nor  can  a  party  avail  himself  of  several 

sidered  opinion  of  the  Supreme  Conrt  of  Clark  v.  Jones,  16  id.  121  ;  Boyce  v.  Dad- 
Illinois  in  Pells  V,  Snell,  130  111.  379,  ley,  8  id.  511 ;  Jackson  r.  Whe^it,  18  Johns, 
where  the  terms  of  the  statute  were  nearly  (N.  Y. )  40  ;  McDonald  v.  Johns,  4  Yerg. 
identical  with  those  of  that  of  New  York,  (Tenn.)  258.  Cumulative  disabilities  ara 
and  the  court  approved  the  definition  of  of  no  avail  af^ainst  the  statute  of  limi- 
•* residence"  as  given  in  Re  Wrigley,  8  tations.  Fritz  v.  Jones,  64  111.  101; 
Wend.  134  ;  Frost  w.  Brisbin,  19  Wend.  11,  Mercer  v.  Selden,  1  How.  (U.  S.)  37; 
and  Boardman  v.  House,  18  Wend.  512.  Thorp  v.  Ra3rmond,  16  id.  247  ;  Ash- 
1  Harper  P.  Pope,  9^  Mo.  402.  brook  v.  Quarles,  16  B.  Mon.  (Ky.)  20; 

*  Robinson  V.  Imperial,  &c.  Mining  Co.,  White  t*.  Latimer,  12  Tex.  61  ;  Currier  v. 
5  Nev.  44  ;  Rathbun  v.  Northern  Central  Gale,  3  Allen  (Mass.),  328  ;  Dessaussure  v. 
R.  R.  Co.,  60  N.  Y.  656  ;  Olcott  v.  Tioga  Murphy,  33  Mo.  184.  This  rule  is  well 
R.  R.  Co.,  20  id.  210  ;  Thompson  v.  Tioga  illustrated  in  a  Kentucky  case,  in  which,  at 
B.  R.  Co.,  36  Barb.  (N.  Y.)  79  ;  Mallory  the  time  the  right  of  action  accrued,  the 
r.  Tioga  K.  R.  Co.,  8  Keyes  (N.  Y.),854.  plaintiff  was  insane,  but  he  subsequently 
Id  New  York,  in  Faulkner  v.  Delaware,  &c  recovei-ed  therefrom  ;  but  before  the  statute 
Canal  Co.,  iDen.  (N.  Y.)  441,  a  contraiy  had  run  upon  the  claim  he  again  became 
doctrine  was  held,  but  was  ovenrulcd.  insane,  and  it  was  sought  to  avoid  the  effect 
Olcott  V.  Tioga  R.  R.  Co.,  ante.  And  the  of  the  statute  under  this  second  disability  ; 
doctrine  of  the  latter  case  now  prevails  in  but  the  court  held  that,  as  the  statute  be- 
that  State.  gan  to  run  from  the  time  of  his  n*covery 

■  Hull  V.  Vermont,  kc  R.  R.  Co.,  28  from  his  lunacy,  it  was  not  arrestt»d  by  a 

Vt.  401.  return  of  the  disability.     Clark  i*.  Tmil,  1 

*  Clarke.  Jones,  16 B.  Mon.  (Ky.)  121  ;  Met.  (Ky.)  35.  The  disability  of  minor 
Parsons  V.  McCracken,  9  I^eigh  (Va.),  495  ;  children  cannot  be  added  to  the  disability 
Martin  v.  Letty,  18  B.  Mon.  (Ky.)  673 ;  of  the  mother,  under  whom  they  claim. 
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disabilities,  unless  they  all  existed  at  the  time  when  the  right  of  action 
accrued.^  Thus,  if  a  right  of  action  accrues  to  a  female  infant,  and 
she  afterwards  marries,  the  coverture  does  not  create  an  additional  dis- 
abiiit}' ;  but,  notwithstanding  the  coverture,  an  action  must  he  brought 
within  the  specified  period  after  she  becomes  of  age,  or  the  claim  will  be 
barred,'  as  no  supervenient  disability  can  have  the  effect  to  suspend  the 

Mitchell  V.  Berry,  1  Met.  (Kv.)  602 ;  liroitationii  us  to  the  heirs  by  tacking  the 
Mercer  *«.  Selden,  4  How.  (U.  S.)  87;  disability  ofinfancy  and  coverture  together. 
Starke  v.  Starke,  8  Rich.  (S.  C. )  488 ;  Bat  the  court  was  unanimously  of  the 
Thorp  v.  Raymond,  16  How.  (U.  S.)  247  ;  opinion  that  this  could  not  be  done,  al- 
Dease  v.  Jones,  28  Miss.  188 ;  Caldwell  v.  though  it  was  permitted  in  an  early  case 
Thorp,  8  Ala.  25 ;  Tyson  v.  Britton,  6  in  that  State.  Eaton  v.  Sanford,  2  Day 
Tex.  222 ;  Stevens  v.  Bomar,  9  Humph.  (Conn.),  528.  Upon  this  point  Swift, 
(Tenn.)  546.  C.  J.,  said:  '*  If  a  female  should  be  an  in- 
^  Bunce  v,  Wolcott,  2  Conn.  27.  In  fant  when  the  title  accrued,  and  should 
Bradstreet  V.  Clarke,  12  Wend.  (N.  Y.)  602,  intermarry  before  she  becomes  of  age,  she 
it  is  held  that  cumulative  dimbilities  can-  would  be  within  the  saving  of  the  statute 
not  be  allowed  either  in  real  or  personal  ac-  until  she  becomes  discovert;  but  if,  being 
tions.  Rankin  v.  Tenbrook,  6  Watts  of  full  age  when  the  title  accrued,  she 
(Penn.),  888;  Kendall  17.  Slaughter,  1  A.  K.  should  intermarry  within  fifteen  years, 
Mar.  ( Ky. )  875.  There  ia,  both  in  this  coun-  she  would  not  be  within  the  proviso  of  the 
try  and  in  England,  a  singular  absence  of  statute;  so  that  the  same  person,  in  certain 
authorities  as  to  the  effect  of  successive  dia-  cases,  could  take  advantage  of  successive 
abilities  supervening  and  overlapping  each  disabiUties.  This  doctrine  has  been  sane- 
other  in  cases  of  simple  contracts.  But,  as  tinned  by  a  single  decision  in  this  court, 
we  have  stated,  in  this  country  there  are  Eaton  v.  Sanford,  ante  ;  but  I  apprehend 
some  cases  which  have  applied  this  rule  in  it  is  not  warranted  by  a  sound  construe- 
personal  actions,  Butler  v.  Howe,  18  Me.  tion  of  the  statute.  .  .  .  The  correct  rule 
897 ;  and  there  can  be  no  question  but  sanctioned  by  all  the  authorities  is  that, 
that  in  this  country  this  rule  is  applicable  when  the  statute  once  begins  to  run,  a  su- 
in  either  real  or  personal  actions.  In  per\'enient  disability  will  not  stop  it. 
England  there  is  no  actual  decision  upon  Hence  it  follows  that  no  person  can  ever 
this  question  ;  but  in  Borrows  ».  Ellison,  take  advantage  of  two  successive  disa- 
L.  R.  6  Exch.  1 28,  there  are  dicta  which  in  -  bilities. 

timate  a  contrary  rule  from  that  held  in  this  *  Clark  v.  Jones,  afUe;  Fewell  v.  Collins, 
country ;  but  such  a  doctrine  hardly  seems  Const.  Bep.  (S.  C.)  202 ;  Wilbom  v.  Wee- 
warranted  by  a  fair  construction  of  the  ver.  17  Ga.  267  ;  Mitchell  w.  Berry.  1  Met 
English  statutes,  and  it  is extremely^donbt-  (Ky.)  602.  The  disability  of  coverture 
ful  whether,  if  a  case  involving  the  ques-  cannot  be  united  with  that  of  infancy  to 
tion  should  arise,  it  would  be  applied,  avoid  the  effect  of  the  statute.  Pearsons ». 
The  doctrine  in  reference  to  successive  dis-  McCracken,  9  Leigh  (Va.),  495;  Martin 
abilities  was  announced  in  Bunce  v,  Wol-  v,  Letty,  18  B.  Mon.  (Ky.)  578;  Manion 
cott,  2  Conn.  82,  after  a  very  careful  v.  Titeworths,  id.  582;  Billon  v,  Lattiraorc, 
examination  of  the  principles  involved;  87  Mo.  875;  Carlisle  ».  Stiller,  1  Penn.  6; 
and  a«  the  reputation  of  some  of  the  judges  Dugan  v.  Oittlngs,  8  Gill  (Md.),  188.  In 
who  delivered  opinions  in  the  case  for  Findley  t>.  Patterson,  2  B.  Mon.  (Ky.)  76, 
Judicial  learning  and  ability  is  very  high,  it  wss  held  that  an  action  for  slaves  held 
I  give  the  substance  of  them  here.  In  that  adversely  to  the  wife  on  her  marriage  in 
case  an  application  was  made  to  redeem  a  infancy,  must  be  brought  within  the  statu- 
mortgage  by  the  heire  of  a  mortgagor,  tory  period  after  she  became  of  age,  and 
more  than  fifty  years  after  his  death,  be-  that  the  fact  that  the  wife  died  before  that 
cause  of  certain  irregularities,  and  it  was  time  did  not  change  the  rule,  and  that  the 
sought  to  avoid  the  effect  of  the  statute  of  disability  of  infancy  could  not  be  lapped  on 
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operation  of  the  statute.^    It  will  be  observed  tliat  the  saving  clause  in 

to  that  of  coyerture  so  as  to  prolong  the  stat-  saying  of  the  statute,  except  snch  as  ex- 
ntory  saving  against  the  legal  effect  of  the  isted  at  the  time  when  the  cause  of  action 
lapse  of  time.  Riggs  o.  Dooley,  7  B.  Hon.  accraed.  McCoy  v.  Nichols,  5  Miss.  81. 
(Ev. )  286.  In  Texa^  a  female  infant  npon  And  no  after-accruing  disability  can  stop 
her  marriage  immediately  becomes  of  age,  the  statute  after  it  has  once  commenced  to 
and  the  statute  then  begins  to  run  against  run.  Parsons  v.  McCrauken,  9  Leigh 
a  preyiously  existing  claim.  Thompson  v.  (Va.),  496;  Fitzhugh  v.  Anderson,  2  H.  ft 
Cngg,  24  Tex.  682;  White  v.  Lattimer,  M.  (Va.)  289;  Hudson  v.  Hudson,  6 
12  id.  61.  But  the  rule  is  generally  other-  Muuf.  (Va.)  862;  McDonald  v,  Johns,  4 
wise,  and  the  statute  does  not  begin  to  run  Yerg.  (Tenn.)  868.  In  Demorest  v.  Wyn- 
until  she  becomes  of  age.  Wilson  v.  Eil-  koop,  3  Johns.  (N.  T.)  Ch.  129,  the  court 
cannon,  4  Hayw.  (Tenn.)  182.  But  in  held  that  a  disability  to  relieye  a  party 
North  CHfolina  it  is  held  otherwise.  Dayis  from  the  operation  of  the  statute  limiting 
p.  Cooke,  8  Hawks  (N.  C\),  608.  But  see  real  actions  must  exist  when  the  right  first 
Duckett  V.  Crider,  11  B.  Mon.  (Ky.)  188,  accrues,  and  that  although  before  the  ter- 
where  it  was  hold  that  a  woman  under  age  mination  of  the  first  disability  another  com« 
was  entitled  to  her  action  to  recoyer  pos-  mences,  the  statute  begins  to  run  from  the 
session  of  a  slaye.  She  married  before  she  termination  of  the  first.  In  Lewis  v.  Mar- 
came  of  age,  and  it  was  held  that  the  two  shall,  6  Pet.  ( U.  S. )  469,  it  was  held  that 
disabilities  of  nonage  and  coyerture  could  a  former  statute  of  limitations  of  Ken- 
be  joiued  for  the  purposes  of  deferring  the  tucky,  limiting  the  right  of  action  against 
bar  ofthe  statute  of  limitations.  SeeBoyce  one  in  theadyerse  possession  of  land  to 
V.  Dudley,  8  id.  611,  where  a  contrary  rule  twenty  years,  proyided  "  that  if  any  per- 
was  adopted;  and  Martin  v,  Letty,  18  id.  son  or  persons  entitled  to  such  writ  or 
578;  Clark  v.  Jones,  16  id.  121 ;  and  see  writs,  or  title  of  entry,  shall  be  or  were 
Wellborn  v,  Finley,  7  Jones  (N.  C.)  L.  228,  under  the  age  of  twenty-one  years,  ferns 
where  it  was  held  that  the  disability  of  eooert,  mm  eompoa  merUiSy  imprisoned,  or 
nonage  and  coyerture  could  not  be  joined  not  within  the  Commonwealth,  at  the  time 
to  preyent  the  operation  of  the  statute.  In  such  right  accrued  or  came  to  them,  eyery 
Keil  V.  Healey,  84  111.  104,  it  was  held  such  person,  his  or  her  heirs,  shall  and 
that  the  operation  of  the  statute  is  not  may,  notwithstanding  the  said  twenty- 
airested  by  cumulatiye  disabilities,  as  years  are  expired,  bring  or  maintain  his- 
where  a  female  is  not  married  until  fiye  action,  or  make  his  entry,  within  ten  years- 
months  after  age,  her  coyerture  does  not  next  after  such  disabilities  remoyed,  or 
create  a  disability  as  to  matters  accruing  death  of  the  person  so  disabled,  and  not 
before  coyerture ;  and  the  same  doctrine  afterwards."  Under  this  proyision  it  was 
^«as  adopted  in  a  similar  case  in  Cozxens  held  that  if  an  adyerse  possession  of  land 
V,  Famam,  80  Ohio  St.  491,  adopting  the  commenced  during  the  disability  of  a 
inyariable  rule  that  the  disability  which  claimant,  who  died  during  such  disability, 
arrests  the  running  of  the  statute  must  ex-  the  limitation  of  ten  years  began  to  run 
ist  at  the  time  when  the  right  of  action  ac-  against  his  heirs  from  the  time  of  his 
crued.  Hinds  v.  Whiting,  Slid.  68;  Hogan  death;  but  if  the  right  of  such  claimant 
v.  Kurtz,  94  U.  S.  778;  Bozeman  v.  Brown-  descended  to  his  heirs  before  the  com* 
ing,  81  Ark.  864;  Den  o.  Moore,  8  Wall,  mencement  of  the  adyerse  possession,  the 
Jr.  (U.  S.  C.  C.)  202;  Hull  v,  Deatley,  7  statute  did  not  operate  again8t  them  until 
Bush  (Ky.),  687;  Fritz  v.  Jones,  64  111.  their  disability  was  remoyed.  In  Texas, 
101;  Harris  v.  McOoyen^  2  Sawyer  by  statute,  a  female  infant,  upon  her  roar- 
(U.  S.  C.  C),  616;  Rogers  v.  Brown,  61  riage,  becomes  of  full  age  although  in  fact 
Mo.  187;  Swearingen  v.  Robertson,  89  a  minor;  and  this  is  held  to  depriye  her  of 
Wis.  462.  both  the  disabilities  of  infancy  and  coyer- 
^  Bunoe  v.  Walcott,  2  Conn.  82.  The  ture  as  to  all  rights  of  action  which  ao- 
mle  is,  that  a  party  cannot  ayail  himself  of  crued  before  her  marriage.  Thompson  v. 
any  disability  to  bring  himself  within  the  Craig,  24  Tex.  682.  The  proyisions  iu 
TOL.  n.— 9 
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the  statute  of  James,  «8  well  as  in  all  oar  statutes^  is  limited  expressly 
to  such  disabilities  as  existed  at  the  time  the  right  of  action  accrued ; 
consequently,  if,  at  the  time  when  a  right  of  action  accrues,  a  man  is  of 
full  age,  the  fact  that  he  shortly  afterwards  became  insane  will  not  save 
his  claim  from  the  operation  of  the  statute.^  Nor  if  a  right  of  action  ac- 
crues in  favor  of  a  female  of  full  age,  and  she  soon  afterwards  marries, 
will  the  disability  of  coverture  save  her  rights  from  being  barred  by  the 
lapse  of  the  statutory  period.^  This  is  in  obedience  to  the  universal 
rule,  before  stated,  that  when  the  statute  once  begins  to  run  no  subse- 
quent disability  can  stop  its  operation,'  unless  speciallj*  so  provided  in 
the  statute.  It  may  be  stated  as  a  general  rule,  to  which  there  are  no 
exceptions,  that,  except  when  the  statute  otherwise  provides,  disabilities 
which  bring  a  person  within  the  exceptions  of  the  statute  cannot  be  tacked 
one  upon  another,  and  that  a  pai*ty  can  only  avail  himself  of  such  dis- 
abilit}'  or  disabilities  as  existed  when  the  right  of  action  accrued.^    If  a 

the  statute  exempting  from  its  operatioii  which  sait  abated  by  the  death  of  the  com^ 

certain  persona  subject  to  specified  disa-  plainant  in  1841.     The  obligor  died  in 

bilities  until  ten  years  after  their  removal,  1846.    An  administrator  de  bonis  non  on 

only  applies  where  some  one  of  such  disa^  the  obligee's  estate  was  appointed  in  Oc- 

bilities  exists  in  the  person  entitled  to  the  tober,  1849,  and  the  claim  on  the  bond 

estate  at  the  commencement  of  the  adverse  was  filed  the  same  month.     Held,  that  as 

possession;  and  if  there  be  a  succession  of  the  statute  of  limitations  (running  twelve 

■such  disabilities,  whether  in  the  person  years  on  bonds)  had  begun  to  run  in  the 

then  entitled,  or  in  him  or  those  who  sue-  lifetime  of  the  obligee,  none  of  the  facts 

ceed  to  his  title,  such  person  or  persons  above  stated  stopped  its  operation.     If  a 

are  : protected  by  the  proviso  only  for  ten  suit  be  abated  and  not  revived,  it  takes  no 

years  after  the  removal  of  the  first  diaa-  time  out  of  the  statute, 

bility.    CUrke  v.  Cross,  2  R.  I.  440.  ^  In  Adamson  v.  Smith,  2  Rep.  Con. 

Disabilities  which  may  bring  a  person  Ct  (S.  C.)  269,  a  person  who  was  under  no 

within  the  exceptions  of  the  statute  of  lim-  disability  at  the  time  when  a  note  given  to 

itations  cannot  be  piled  one  upon  another,  him  became  due  shortly  aftenvards  became 

so  as  to  defeat  its  operations;  but  a  party  now  compos  mentis ,  and  this  was  urged  as 

who  daims   the    benefit  of   the  proviso  a  disability  which  saved  the  note  from  the 

in  the  statute  can  only  claim  the  bene*  operationof  the  statute;  but  the  court  held 

'fit  of  the  disability  in  existence  at  the  that  this  supervenient  disability  did  not 

time  the  cause  of  action  accrued.    When  check  the  operation  of  the  statute, 

there   are   two   or  more  coexisting  dis-  ^  Carlisle  v.  Stitler,  1  Penn.  6. 

abilities  in  the  same  person  at  the  time  '  Crosier  v,  Gano,  1  Bibb  (Ky. ),  257; 

the  cause  of  action  accrues,  as,  for  in-  Faysoux  v.  Prather)  1  N.  &  M.  (S.  C.) 

stance,  infancy  and  coverture,  the  statute  296;  Rogers  v.  Hillhouse,   8  Conn.  898; 

of  limitations  does  not  run  till  both  or  Peck  v,  Randall,  1  Johns.  (N.  Y.)  165; 

all  are  removed.    But  if  at  the  time  the  Ruff  v.  Bull,  7  H.   &  J.  14;  Dillard  v. 

cause  of  action  accrues  only  one  disability  Phellson,  6  Strobh.  (S.  C.)  218;  Stevenson 

exists,  others  which  arise  afterwards  can-  v.  MoReafy,  20  Miss.  9;  Byrd  v.  Byrd,  28 

not  be  tacked  to  the  first  disability  so  as  id.   144;  Pendergrast  v.   Foley,  8  Ga.  1; 

to  prevent  the  operation  of  the  statute  of  Smith  v,  Newby,  18  Mo.  159;   Parsons 

limitations.  Scott  v.  Haddock,  11  6a.  258.  v.  McCracken,  9  Leigh  (Va.),  495;  Hud- 

In  Toung  v.  Mackall,  4  Md.  862,  a  right  son  v.  Hudson,  6  Munf.  (Va. )  852. 

of  action  accrued  on  one  of  two  bonds  in  ^  McFarland  v.  Stone,    17   Vt.   165  ; 

1834,  and  on  the  other  in  1885,  and  the  Mercer  r.  Selden,  1   How.   (U.  S.)   87  ; 

obligee  died  in  1837,  in  which  year  his  White  v.  Latimer,  12  Tex.  61 :  South  v. 

executor  mod  a  bill  against  the  obligor,  Thomas,  7  T.  B.  Mon.  (Ky.)  59;  McDon« 
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right  of  action  accrues  to  a  married  woman  during  coverture,  and  she 
becomes  discovert,  and  before  the  statute  has  run  upon  her  claim  mar- 
ries again,  her  second  marriage  does  not  prevent  the  statute  from  run- 
ning upon  the  claim,  because  the  statute,  having  once  attached  to  the 
claim,  overrides  all  after-accruing  disabilities.^  When  several  disabili- 
ties exist  at  the  lime  when  a  right  of  action  accrues,  as,  if  a  woman 
should  be  both  an  infant  and  9k  feme  covert,  or  tL  feme  covert  and  insane, 
she  may  elect  to  avail  herself  of  either  of  the  disabilities,  and,  if  no 
election  is  made,  the  coirrt  would  give  her  the  advantage  of  the  one 
which  was  most  available  to  defeat  the  operation  of  the  statute ;  and 
in  the  language  of  Edmond,  J.,*  ^^  It  will  always  be  a  sufiBcient  answer 
to  an  objector  to  such  an  election  to  say,  '  the  disability  on  which  I 
rely  is  pointed  out  by  the  proviso.  It  existed  at  the  time  my  right  or* 
title  accrued.  I  have  prosecuted  my  claim  within  the  time  allowed 
after  its  discontinuance,  and  come  within  both  the  letter  and  spirit  of 
the  law.""    The  disabilities  are  not  merged,  but  each  remains  dis- 

ald  V.  Johns,  4  Yerg.  (Tenn.)  258;  Thorp  canse  of  action  arises,"  are  not  used  in  the 
t,  Raymond,  16  How.  (U.  S.)  247;  Starke  statute,  and  there  wonld  seem  to  be  no 
V.  Starke,  8  Rich.  (S.  C.)  438;  Rankin  v.  obstacle  in  the  way  in  those  States  in  tack- 
Tenhrook,  6  Watts  (Penn.),  388;  Doe  r.  ing  cumulative  disabilities.  Indeed,  the 
Barksdale,  2  Brock.  (U.  S.  G.  C.)  436 ;  right  of  doing  so  wonld  seem  to  be  given 
Scott  V.  Haddock,  11  Qa.  258;  Demorest  by  a  fair  construction  of  the  language  used. 
V,  Wynkoop,  8  Johns.  (N.  Y.)  Ch.  129;  Thus,  in  the  Texas  statute,  "Whereas 
Deaae  v.  Jones,  23  Miss.  133;  Den  v.  Rich-  femes  covert  and  persons  non  compos  mentis 
ards,  15  N.  J.  L.  847;  Bradstreet  v.  Clark,  excepted,  who  shall  have  and  be  allowed 
12  Wend.  (N.  Y.)  602;  Jackson  v.  Wheat,  two  years  after  their  matnrity,  marriage,  or 
18  Johns.  (N.  Y.)  40.  The  effect  of  this  return  to  sound  mind,"  &c.  In  Indiana, 
mle  is  salutary  and  within  the  spirit  of  the  the  language  employed  is,  "  Saving,  how- 
statute,  and  essential  to  give  it  effect.  lu  ever,  the  rights  of  infants, /^mes  covert^  per- 
the  language  of  Hosmer,  J.,  in  Bunce  v.  sons  non  compos  mentis^  and  persons  with- 
Woloott,  2  Conn.  36,  **  It  avoids  the  in-  out  the  jurisdiction  of  the  United  States, 
tolerable  inconvenience  of  accumulated  until  one  year  after  their  several  disabili- 
•accesstve  disabilities,  which,  for  an  inter-  ties  are  removed.*'  But  in  Texas  it  is  held 
minable  period,  might  subvert  titles  ap-  that  the  statute  relates  to  such  disabilities 
parently  well  established,  and  produce  the  only  as  existed  when  the  right  of  action 
moat  ruinous  instability."  8  Bac.  Abr.  arose.  White  v.  Latiroore,  12  Tex.  61. 
206;  Stowel  v,  Zouch,  Plowd.  856;  Du-  *  Downing  ir.  Ford,  9  Dana  (Ky.),  391  ; 
ronre  v,  Jones,  4  T.  R.  300;  George  v,  McDonald  v,  McQuire,  8  Tex.  361 ;  Den 
Jesson,  6  East,  80;  Eager  v.  Common-  v.  Moore,  3  Wall.  Jr.  (U.  S.)  292;  Mitch- 
wealth,  4  Mass.  182.  In  Minnesota,  Ore-  ell  o.  Berry,  1  Met  (Ey.)  602. 
gon,  New  York,  and  California,  it  is  spe-  *  Bunce  v.  Wolcott,  2  Conn.  84.  InDu- 
cially  provided  that  no  person  shall  avail  gan  v.  Gittings,  3  Gill  (Md.),  138,  the  same 
himself  of  a  disability  unless  it  existed  doctrine  was  held.  In  Allis  v.  Moore,  2  AN 
when  the  action  accrued,  and  that  if  two  len  (Mass.),  806,  it  was  held  that,  where  an 
or  more  disabilities  existed  when  the  cause  owner  of  land  has  been  disseised,  his  sub-* 
of  action  arose,  the  statute  shall  not  begin  seqnent  insanity  will  not  prevent  the  dis- 
to  ran  until  all  are  removed.  In  all  the  seisor's  title  from  maturing  by  twenty 
States  except  Texas,  Mississippi,  and  In-  years*  adverse  possession. 
diana,  the  disability  is  expressly  restricted  *  Butler  v.  Howe,  13  Me.  397  ;  Keeton 
to  the  time  when  the  cause  of  action  ac-  v.  Keeton,  20  Mo.  530  ;  Start  v.  Hellish, 
craes;  bat  in  those  States  the  words,  "when  2  Atk.  616;  Jordan  v.  Thornton,  7  Ga. 
the  right  of  action  accnies, "  or,  **  when  the  517. 


604  STATUTES  OF  LIMITATION.  [CHAP.  XIX. 

tinctively  DDtil  it  is  extinguished  by  lapse  of  time ;  ^  and,  as  we  have 
already  stated,  either  may  be  set  up  to  ^defeat  the  statute,  as  the  party 
maj'  elect. 

Sec.  252.  Disability  must  be  one  provided' for  by  Btathte. — The 
statute  of  limitations  begins  to  run  against  a  party  immediately  upon 
the  accrual  of  a  right  of  action,  unless  at  that  time  he  was  under  some 
of  the  disabilities  named  in  the  statute  ;  and  a  saving  or  exception  not 
found  in  the  statute  will  not  be  implied,  however  much  it  may  be  within 
the  reason  of  other  exceptions.'    Thus,  the  circumstance  that  the  debtor 

^  Martin  i^.  Letty,  aiUe  ;  Robertson  v.  statute  making  them,  no  exceptions  to  the 

Wurdeman,  2  Hill  (S.  C),  824  ;  Layton  operation  of  the  statate  existed,  except  in 

V.  State,  4  Harr.  (Del.)  8  ;  Carter  r.  Can-  equity,  nor  even  in  that  court  where  the 

trell,  16  Ark.  164.  statute  was  in  express  terms  made  appli- 

s  Warfield  o.  Fox,  53  Penn.  St.  382  ;  cable  to  courts  of  equity,  as  well  as  to 

Howell  V.  Hair,  15  Ala.  194 ;  Favorite  v.  courts  of  law.     In  that  case  an  action  was 

Boofaer,  17  Ohio  St.  548  ;  Pryor  v.  Ry-  brought  to  recover  from  the  defendant  the 

bum,  16  Ark.  671  ;   Bucklin  v.  Ford,  5  excess  paid    by  the  plaintiff  for  freight 

Barb.  (N.  Y.)  893  ;  Wells  v.  Child,  12  Al-  charges  over    the  defendant's  road,  over 

len  (Mass.),  333 ;  The  Sam  Slick,  2  Curt,  and  above  those  which  were  chai^ged  to 

(U.  S.)  480;  Baines  u.  Williams,  8  Ired.  other  shippers  for  the  same  service  ;  the 

(N.  C.)  L.  481  ;  Dozier  v,  Ellis,  28  Miss,  agent  making  such  charge  representing  to 

780  ;  Sacia  v.  De  Graff,  1  Cow.  (N.  Y.)  356;  the  plaintiff  that  the  price  charged  was  the 

Harrison  v.  Harrison,  89  Ala.  489.  usual  price  for  such  services.     The  statute 

In  a  case  recently  decided  in  Iowa,  of  limitations  in  Iowa  provided  simply  that 
Carrier  v,  Chicago,  &c.  R.  R.  Co.,  there  is  in  actions  for  reliefon  the  ground  of  fraud  or 
a  dictum  to  the  effect  that  the  specifics-  mistake,  and  in  actions  for  trespass  to  prop- 
tion  by  the  legislature  of  exceptions  to  erty,  the  cause  of  action  shall  not  be  deemed 
the  operations  of  the  statute  of  limitations  to  have  accrued  until  the  fraud,  mistake,  or 
will  not  preclude  the  court  from  applying  trespass  complained  of  shall  have  been  dis- 
exceptions  to  such  statute  which  are  recog-  covered  by  the  party  aggrieved, 
nized  by  the  common  law,  other  than  those  Given,  J.,  in  delivering  the  opinion  of 
prescribed  by  the  legislature.  This  dictum  the  court,  said  :  '*  These  are  law  actions, 
and  this  doctrine  were  wholly  unnecessary  and  clearly  not  such  as  were  heretofore 
to  the  decision  of  the  case,  and  the  actual  solely  cognizable  in  a  court  of  chancery, 
decision  of  the  case  was  placed  upon  an-  and  therefore  not  within  this  exception  to 
other  ground  entirely.  And  it  is  quite  the  general  statute  of  limitations, 
difficult  to  know  precisely  what  the  court  "It  is  not  contended  that  they  are 
meant  by  the  words  "  from  applying  ex-  within  any  of  the  other  expressed  excep- 
ceptions  to  such  statutes  as  are  recognized  tions  to  the  general  statute;  but  appellees 
by  the  common  law,"  inasmuch  as  the  rely  upon  the  rule  laid  down  in  Boomer 
common  law  made  no  exceptions  whatever  Dist.  Twp.  t;.  French,  40  Iowa,  601,  and 
to  the  statute  except  such  as  the  statute  cases  cited  as  approving  and  following  that 
itself  contained.  There  was,  however,  a  case.  That  was  an  action  to  recover  moneys 
class  of  cases  in  which  it  was  held,  al-  alleged  to  have  been  received  by  the  de- 
though  the  statute  made  no  exception  fendant,  French,  as  treasurer  of  the  plain - 
upon  that  ground,  that  where  a  cause  of  tiff  township,  and  appropriated  to  his  own 
action  had  been  fraudulently  concealed  use.  The  petition  alleged  that  at  the 
from  the  person  in  whose  favor  the  right  close  of  his  term  a  partial  settlement  was 
of  action  existed,  the  statute  did  not  begin  had  with  the  defendant,  but,  by  means  of 
to  mn  until  the  fraud  was  discovered,  al-  false  and  fraudulent  entries  in  his  books  as 
though  this  doctrine  never  found  much  treasurer,  and  by  means  of  fictitious  en- 
support  in  the  courts  of  this  country  or  tries  and  corrupt  and  fraudulent  conceal- 
of  England.    Indeed,  independent  of  the  ments  and  misrepresentations,  the  defend- 
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is  iusolvent,  and  that  a  suit  against  him  would  be  fruitless,  or  that  the 

ant  kept  from  the  plaintiff's  knowledge  "Appellant  contends  that  these  cases 
the  fact  of  the  receipt  of  said  sum  until  are  distinguishable  from  that;  that  French 
October,  1883,  and  plaintiff  had  no  knowl-  occupied  a  fiduciary  relation  towards  the 
edge  of  the  facts,  or  of  the  gross  frauds  township,  by  virtue  of  which  it  was  his 
perpetrated  by  defendant,  till  said  date,  duty  to  disclose  the  truth,  and  especially 
The  petition  showing  that  the  action  was  not  to  deceive,  while  such  was  not  the 
not  brought  within  three  years,  defendant  legal  duty  of  this  defendant.  The  de- 
demurred,  on  the  ground  that  the  action  was  fendant  is  a  quasi  public  corporation,  ow- 
barred.  The  demurrer  was  sustained,  and  ing  cei'tain  duties  to  the  public,  and,  in 
plaintiff  appealed.  This  court,  after  citing  the  absence  of  statute,  fixed  its  rates  with- 
Gode,  sec.  2530,  says :  '  This  action  does  out  other  resuiction  than  that  they  should 
Bot  come  within  the  language  or  meaning  be  reasonable. 

of  the  section  quoted,  for  the  reason  that  "It  was  said  in  Heiserman  v.  Burling- 

the  action  is  not  for  relief  on  the  ground  ton,  C.  R.  &  N.  R.  Co. ,  63  Iowa,  736,  that 

of  fraud,  but  on  the  ground  that  the  de-  'railroad   companies    are  public  carriers^ 

fendant  failed  to  pay^  over  mone}'  received  and  those  who  employ  them  are  in  their 

by  him.     The  cause  of  action  does  not  grow  power,  and  must  bow  to  the  rod  of  an- 

out  of  the  fraud  alleged.     It  existed  inde-  thority  which  they  hold  over  consignora 

pendent  of  the  fraud.     Under-  the  provi-  and   couslgnees   of  property  transported 

sions  of  the  section  quoted  above,  the  fact  by  them.' 

that  the  plaintiff,  by  reason  of  the  fraud  of  "  The  reason  for  the  rule  requiring  dis- 

the  defendant,  failed  to  discover  the  cause  closures  and  fair  dealing  applies  to  this 

of  action,  does  not  defeat  the  bar  of  the  defendant  with  the  same  force  that  it  did 

statute.    This  is  defeated  by  the  terms  of  to  French. 

that    section,  only   where    the   cause  of  "Appellant  contends  that  when  excep- 

action  is  grounded  in  fraud.'  tions  are  provided  to  a  general  statute  it 

"There  is  some  contention  as  to  whether  excludes  all  others  than  those  expressed, 

these  actions  are  for  unreasonable  charges  and  that  courts  are  not  at  liberty  to  ingraft 

and  unjust   discriminations,  or   for   un-  other  exceptions    than    those    expressed 

reasonable  charges  only.      Mere  discrim-  upon  such  a  statute.     This  claim   finds 

ination,   without    injury,  would  not   be  strong  support  in  the  following  cases,  cited 

actionable.     When  the  discrimination  is  by  counsel :    Chemical  Nat.  Bank  v.  Kis- 

by  charging  unreasonably,  it  is  the  un-  sanne,  32  Fed.  Rep.  429  ;  Engel  v,  Fischer, 

reasonable  chaige  that  is  the  ground  of  the  102  N.  Y.  400,  3  Cent.  Rep.  303  ;  Fee  v. 

action.     The  ground  of  the  action  against  Fee,  10  Ohio,  470  ;  Amy  v.  Watertown, 

French  was  his  failure  to  pay  the  money  22  Fed.  Rep.  418  ;  Alabama  Bank  r.  Dal- 

received  ;  the  ground  of  these,  the  defend-  ton,  50  U.  S.  9  How.  526  (13  L.  ed.  243); 

ant'sfailuretopay  back  the  money  charged  Kendall  v.  United  States,  107  U.  S.  125 

and  received  in  excess  of  what  was  rea-  (27  L.  ed.  437)  ;  Favorite  v.  Booher,  17 

Bonable.    In  each  case  the  plaintiffs  have  a  Ohio  St.  554  ;  Woodbury  v.  Shackleford, 

cause  of  action  independent  of  the  frauds  19  Wis.  55  ;  Somerset  Co.  v.  Yeghte,  44 

alleged.     These  ca.ses,  like  that  of  Boomer  N.  J.  L.  509  ;  Demorest  v.  Wynkoop,  3 

Dist.  Twp.  V.    French,   measured  by  the  Johns.  Ch.  143  ;  Miles  v.  Berry,  1  Hill,  L. 

statute  alone,  are  clearly  barred  ;  but  in  296  ;  Troup  r.  Smith,  20  Johns.  33. 

that  case  this  court  hel4  the  rule  to  be  "These  precise  questions  were  presented 

that  "  where  the  party  against  whom  a  and  passed  upon  in  a  number  of  those 

cause  of  action  existed  in  favor  of  another,  cases,  and  the  doctrine  announced  that  the 

by  fraud  or  actual  fraudulent  concealment  general  statute  was  an  exclusion  of  all 

prevented    such    other    from    obtaining  others,  and  that  when  the  legislature  has 

knowledge  thereof,  the  statute  would  only  made  exceptions  the  courts  can  make  none, 

commence  to  run  from  the  time  the  right  as  that  would  be  legislation.     Several  deci- 

of  action  was  discovered,  or  might,  by  the  sions  by  this  court  are  also  cited  in  support 

means  of  diligence,  have  been  discovered.'  of  these  propositions. 
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plaintiff  had  not  the  means  to  bring  an  action,  does  not  create  a  bar  to 

*'Iu  Campbell  v.  Long,  20  Iowa,  882,  Sutton,  6  Mason,.   148,    wherein  Judob 

the  questions  were  as  to  the  extension  of  Story  reviews  many  of  the  English  and 

time  granted  to  minors,  and  whether  ignoi^-  Amerii^n  oases,  and  to  .the  cases  cited  by 

ance  of  a  right  would  present  the  operation  apitellant,  shows  a  diversity  of  rulings  on 

of  the  statute.    The  court  says  that,  '  but  this   question,  by  the  courts  of  different 

for  the  exception  in  the.  statute,  it  would  States.     It  is  tme  that  some  of  the  oases 

run  against  minors  and  adalts  alike,  and  were  under  statutes  that  did  not  contain 

courts  are  not  at  liberty  to  ingmft  upon  the  an  exception  as  to  actions  for  relief  on 

statutes  exceptions  which  tiiie  legislature  the  grounds  of  fraud,  but  the  question 

did  not  deem  neeessary/     *  No  fraud  is  was  whether,  in  the  absence  of  such  an 

charged  upon  defendants.*    It  was  simply  exception  in  the  statute,  the  courts  might 

a  question  whether  ignorance  of  a  right  apply  it,  just  as  in  Boomer  Diet.  Twp.  v. 

would  preFCBt  the  ronning  of  the  stature.  French    the    question  waa  whether    the 

''In  Shorick  v.  Bruce,  21  Iowa,  807,  court  might   apply  the  common -law  ex. 

the  court  says  :  '  The  thought  that  the  ception  announced,  although  not  expressed, 

statute   would  not  run    because  Wilson,  in  the  statute.     If  the  question  was  before 

the  ward,  was  a  person  of  unsound  mind  us  for  the  first  time,  we  might  hesitate 

or  incapacitated  to  sue,  finds  no  support  to  declare  the  rule  announced  in  Boomer 

either  in  the  statute  or  in  the  rules  of  the  Dist.  Ti^'p.  v.  French  ;  but    that    case, 

common  law.'  sanctioned  by  a  long  line  of  respectable 

"In  Relf  V,  Eberly,  23  Iowa,  469,  tlie  authorities,  has  stood  unquestioned  as  the 

question  was  whether  plaintiff's  case,  as  law  of   the  State  for  many  years,  with 

made  by  his  petition,  was  prior  to  the  several  sessions  of  the  le^lature  interven- 

statute,  and  within    its  meaning,  solely  iiig,  and  has  been  cited,  and  more  or  less 

cognizable  in  a  court  of  chancery.     Speak-  directly  followed  and  approyed,  in  Hum- 

ing  with  reference  to  this  question,  the  |>lireys  v.  Mattoon,  48  Iowa,  556 ;  Findley 

court  says :     '  Our  opinion,  therefore,  is  v.  Stewart,  46    Iowa,  655 ;    Brunson  v, 

that  in  cases  of  fraud,  when  the  plaintiff's  Ballou,  70  Iowa,  84  ;  Bradford  v.  McCor- 

remedy  is  concurrent,  — that  is,  when  he  mick,  71  Iowa,  129  ;  Wilder  v.  Secor,  72 

could  have  the  same  relief  either  at  law  or  Iowa,  161 ;  Shreves  v.  Leonard,  56  Iowa, 

in  equity,  —  the  action    must    be  com-  74. 

menced  within  five  years  after  the  per-  "We  think  there  is  no  sufficient  rea- 

petration  of  such  fraud,  and  that  he  could  son  for  now  reveroing  the  conclusion  an- 

not  sue  within  that  time  after  the  dis-  nounced  in  Boomer  Dist.  Twp.  v,  French, 

covery.'    The  question  under  considera-  supra. 

tion  was  not  noticed  in  that  case,  and  the  **  It  only  remains  to  determine  whether 

same  is  true  of  Gebhard  v.  Sattler,  40  the  plaintiffs'  petitions  allege  such  fraud, 

Iowa,  152.  or  actual  fraudulent  concealment,  by  the 

"In  Miller  v.  Lesser,  71   Iowa,  147,  defendant,  as  prevented  them  from obtain- 

the  question  was  whether  the  fact  that  the  ing  knowledge  of  their  causes  of  action 

defendant  changed  his  name,  and  that  his  until  within  five  years  next  preceding  the 

place  of  residence  was  unknown  to  plain-  commencement  of  these   actions.     It  is 

tiff,  would  prevent   the  ninning   of  the  alleged  that  plaintiffs  were  induced  to  and 

statute.    The  right  of  the  courts  to  apply  did  pay  the  rates  charged,  upon  representa^ 

exceptions    recognized    at   common  law,  tions  that  they  were  the  usual  rates,  and 

other  than  those  named  in  the  statute,  the  same  that  were  being  chained  to  all 

was  not  directly  in   question   in   either  others  for  the  same  seiTice,  and  upon  tho 

of  these  cases ;  and  neither  of  the  excep-  promise  that  if  any  rebate  was  granted  to 

tions  sought  to  be  applied  are  such  as  were  any  one  a  like  amount  would  be  granted 

recognized  at  common  law.  to  plaintiffs  ;  that  a  less  rate  was  being 

"  Boomer  Dist.  Twp.  v»  French  finds  charged  to  the  shippers  named  and  othera, 

strong  support  in  the  authorities  cited  in  which    fact  was    fraudulently    concealed 

the  opinion.     Reference  to  Sherwood  t^.  from  plaintiffs ;  that  the  representations 
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the  legal  remedy  of  the  creditor.^  Nor  will  the  bankruptcy  of  a  cred- 
itor excuse  delay  in  bringing  an  action  be3'ond  the  statutory  period.' 
In  Louisiana,  however,  when  an  insolvent  has  surrendered  his  property, 
prescription  is  suspended  as  to  his  creditors;  but  this  is  held  not  to 
apply  to  successions,  whether  solvent  or  insolvent.'  So,  too,  in  that 
State  it  is  held  that  the  rescription  of  a  judgment  interrupts  prescrip- 
tion against  the  hypothecary  action  on  the  judgment.^  In  North  Caro- 
lina, it  has  been  held  that,  where  a  note  is  deposited  in  the  hands  of 
a  roaster  by  order  of  a  court  of  equity,  the  acts  of  limitation  are  thereby 
saspended.'  But,  without  stopping  to  single  out  instances  in  which 
courts  have  created  exceptions  where  none  existed  in  the  statute,  I 
think  it  may  be  safely  said  that  the  courts  have  no  authority  to  make 
any  exceptions  in  &vor  of  the  party^  to  protect  him  from  the  conse- 
quences of  the  statute,  unless  they  come  clearly  within  the  letter  of  the 
saving  clauses  therein  contained,  and  that  the  exercise  of  any  such  au- 
thority by- the  courts  is  a  usurpation  of  legislative  powers  by  it  which 
is  wholly  unwarranted,  and  which  courts  should  never  resort  to.  By 
making  the  exceptions  which  exist  in  the  statute  the  legislature  has 
exercised  its  prerogative  power,  and  the  fact  that  no  others  were 
made  clearly  indicates  that  it  intended  that  no  others  should  exist, 
and  the  courts  have  no  power  to  add  an}',  however  much  the  ends  of 
Justice  in  a  particular  case  may  demand  it' 

Sec.  253.   Disability  of  Defendants.  —  It  will  be  perceived  that  there 
is  not  in  any  of  the  statutes  any  saving  in  favor  of  the  plaintiff  on 

were  false,  and  known  to  defendant's  *  Kendall  i«.  United  States,  107  U.  S.  123; 
oflScers  and  agents  making  them  to  be  so,  The  Sam  Slick,  2  Curt.  (U.  S.)  480  ;  Lef- 
and  were  made  to  prevent  plaintiffs  from  fingwell  v.  Warren,  2  Black  (U.  S.),  599  ; 
acquiring  knowledge  of  the  fact  that  they  United  States  v.  Muhlenbunk,  1  Woods 
were  and  had  been  charged,  and  had  paid,  (U.  S.  C.  C),  569  ;  Fisher  v.  Hamden,  1 
unreasonable  rates.  Our  conclusions  are  Paine  (U.  S.  C.  C),  55  ;  Amy  v.  Water- 
that  the  mle  laid  down  in  Boomer  Dist.  town,  130  U.  S.  820.  There  can  be  no 
Twp.  V.  French  should  be  sustained,  and  exception  unless  expressly  named  in  the 
that  the  allegations  in  the  courts  demurred  statute.  Bank  v,  Dalton,  9  How.  (U.  S. 
to  bring  them  within  that  rule,  and  that  522  ;  Duplex  p.  De  Roven,  2  Vem.  540  ; 
there  was  no  error  in  overruling  the  apel-  Mclver  v.  Bagan,  2  Wheat.  (U.  S.)  25  ; 
Unt's  demurrer."  Hall  v.  Weybom,  8  Salk.  420  ;  Beckford  v, 

1  Mason  v.  Crosby,  Day.  (U.  S.  D.  C.)  Wade,  17  Ves.  87»  and  the  rule  is  the 

803.    But  in  this  case  the  pecuniary  em-  same  although  it  is  claimed  that  the  party 

barrassments  of  the   plaintiff  were  held  setting  up  the  statute  has  been  guilty 

safficient  in  equity  to  excuse  delay  not  of  fraud.     Bucklin  v.  Ford,  5  Barb.  (N. 

beyond  the  period  of  legal  limitation  in  Y.)  398  ;  Humbert  v.  Trinity  Church,  24 

bringing  his  bill,  to  relieve  his  claim  from  Wend.  (N.  Y. )  587  ;  Leonard  ».  Pitney, 

the  imputation  of  staleness,  and  especially  5  Wend.  (N.  Y. )  30  ;  Conner  v.  Goodman, 

where  his  embarrassments  were  occasioned  104  111.  865  ;  United  States  v.  Maillard,  4 

by  the  defendant  Ben.  (U.  S.  D.  C.)  459  ;  Gaines  v.  Miller, 

«  Harwell  v.  Steel,  17  Ala.  872.  Ill  U.  S.  895  ;  Woodv.  Carpenter,  101  U. 

'  Supcession  of  Flower,  12  La.  An.  216;  S.  135. 

West  V.  Creditors,  1  id.  865.  >  Vance  v,  Grainer,  Cam.  &  N.  (N.  C.) 

«  Yon  Wickle  v.  Garrett,  14  La.  An.  71. 
106. 
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account  of  any  disability  of  the  defendant,  and,  consequently,  that  the 
mere  circumstance  that  the  person  against  whom  a  right  of  action  ac^ 
crues  to  a  plaintiff,  himself  under  no  legal  disability,  does  not  save  his 
claim  from  the  operation  of  the  statute  because  the  defendant  is  an  infant, 
non  compos  mentis ,  a  feme  covert^  or  alien  enemy ;  and  this  was  also  the 
case  under  the  statute  of  James.^  The  reason  for  this  is  hardly  appar- 
ent, in  view  of  the  fact  that  the  plaintiff,  in  the  case  of  his  own  disability, 
is  so  carefully  considered,  especially  in  cases  where  the  defendant,  by 
reason  of  disability  on  his  part,  cannot  be  made  a  proper  party  to  an 
action.'  But  while  in  the  statute  of  James,  as  is  also  the  case  in  the 
statutes  of  several  of  the  States  of  this  country,  if  the  plaintiff  '4s  be- 
yond seas,"  when  his  right  of  action  accrued  to  him,  his  remedy  is 
saved  to  him  until  his  return  into  the  country,  3'et  his  right  of  action  is 
not  saved  by  reason  of  the  defendant's  absence  '^  beyond  seas ; "  and 
unless  provision  is  made  by  statute  for  the  service  of  process  upon  an 
absent  defendant,  who  has  no  known  residence,  place  of  business,  or 
property  in  the  State,  a  plaintiff's  claim  would  be  lost  because  of  the 
impossibility  of  making  service  upon  him. 

1  Jones  V.  Tuherville,  16  C.  B.  123 ;    1  Y.  &  C.  603  ;  Williama  v.  Jones,  18 
Fladory  v.  Winter,  19  Yes.  196  ;  Fannin    East,  439. 
V.  Anderson,  7  Q.  B.  81 ;  Story  9.  Fry,         ^  Banning  on  Limitations,  85. 
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CHAPTER  XX. 


Adtebse  Possession  and  Real  Actions. 


Sxa  254.  Title  by,  under  Statutes. 

255.  Statutory  Provisions  as  to  Ad- 

verse Possession. 

256.  What   constitutes  a  Disseisin 

under  these  Statutes. 

257.  Entry   or    Possession   without 

Color  of  Title. 

258.  Occupancy  where  Premises  are 

not  enclosed. 

259.  Entry  and  Possession  with  Color 

of  Title. 

260.  Executory  Contracts,  &c,  Pos- 

session under. 

261.  Mixed  Possession. 


Sec.  262.  Limits  upon  the  Operation  of 
Possession  by  Construction. 

263 .  Possession  by  Mistake. 

264.  Grantor  in  Possession. 

265.  Landlord  and  Tenant. 

266.  Co-tenants, 

267.  What  Possession  will   sustain 

Constructive  Possession. 

268.  How  Adverse  Possession   may 

be  proved. 

269.  Continuity  of  Possession. 

270.  How  the  Continuity  of  the  Pos- 

session may  be  broken. 

271.  Tacking  Possession. 

272.  Effect  of  bringing  EJjectment. 


Sec.  254.  Title  by,  under  Statutes. — The  acqaisition  of  the  title  to 
land  by  adverse  user  is  referable  to  and  predicated  upon  the  statutes 
of  limitations  in  foroe  in  the  several  States,  which,  in  effect,  provide  that 
an  uninterrupted  occupancy  of  lands  by  a  person  who  has  in  fact  no 
title  thereto,  for  a  certain  number  of  years,  shall  operate  to  extinguish 
the  title  of  the  true  owner  thereto,  and  vest  a  right  to  the  premises  ab- 
solutely in  this  occupier.^    The  object  of  these  statutes  is  to  quiet  the 


1  Trim  v.  McPherson,  7  Coldw.  (Tenn.) 
15.  In  Hopkins  v.  Calloway,  id.  87,  it 
iras  held  that  an  adverse  possession  under 
a  conveyance  from  the  State,  or  from  the 
State  of  North  Carolina,  for  the  requisite 
statutory  period,  not  only  bars  the  remedy 
of  the  party  out  of  possession,  but  vests 
an  absolute  estate  in  fee-simple  in  the 
party  in  possession.  But  that  where  a 
person  without  color  of  title  occupies  land 
for  the  requisite  statutory  period,  so  that' 
the  claituant's  right  is  barred,  such  posses- 
sion does  not  take'  away  the  claimant's 
right  and  confer  title  upon  the  party  in 
possession,  but  simply  bars  the  claimant's 
remedy;  and  no  subsequent  action  can  be 
brought  by  the  claimant,  either  at  law  or 
in  equity,  to  question  the  title  of  the  occu- 
pier.   The  bar  of  the  statute  having  be- 


come complete,  the  right  of  the  person 
entitled  to  its  benefits  is  as  full,  complete, 
and  perfect  as  though  he  was  actually  in- 
vested with  the  title  by  deed;  and  as  against 
him  the  holder  of  the  paramount  title  can- 
not use  it  for  the  purpose  of  either  recovery 
or  defence  until  he  has  destroyed  the  bar, 
either  by  purchase  or  limitation.  Hale  v. 
Gladfelder,  62  IlL  91.  In  New  Jersey,  by 
statute,  sixty  years*  continuous  possession 
vests  a  full  and  complete  title  in  the  occu- 
pier. See  Appendix,  New  Jersey,  sec.  28. 
In  Missouri,  it  is  held  that  there  is  no 
need  of  presuming  a  deed  from  possession 
for  the  statutory  period,  as  such  possession 
by  Itself  alone  is  evidence  of  an  estate  in 
fee,  and  equivalent  to  an  absolute  title. 
Warfield  v.  Lindell,  88  Mo.  661. 
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titles  to  land,  and  prevent  that  confusion  relative  thereto  which  would 
necessaiily  exist  if  no  period  was  limited  within  which  an  entry  upon 
lands  could  be  made ;  and  they  are  believed  to  be  of  even  more  impor- 
tance to  the  interests  of  society  than  those  relating  to  personal  actions. 
The  effect  of  these  statutes  generally  ds,  not  to  transfer  the  fee  to  lands 
firom  the  true  owner  to  the  occupier,  but  to  destroy  the  remedy  of 
the  true  owner  for  their  recovery  by  action,  and  to  vest  an  absolute 
right  of  exclusive  possession  in  the  occupier  as  against  the  true  owner 
and  all  the  world,  and  a  right  which  is  transferable  and  vests  in  his 
grantees  a  right  to  the  lands  ss  full  and  complete  as  could  be  conferred 
by  the  owner  of  the  fee.  In  a  word,  it  vests  in  the  occupier  a  title  to 
the  premises  by  possession,  which  is  in  every  respect  equal  to  a  convey- 
ance of  the  fee.^  But  while  the  fee  does  not  pass  under  a  naked  ad- 
verse possession  for  the  requisite  period,  yet,  when  a  person  enters  into 
possession  under  color  of  title,  and  occupies  adversely  for  the  requisite 
period,  he  is  treated  as  being  clothed  with  the  title  to  the  premises  in 
fee-simple.^  The  title  acquired  in  such  cases  is  predicated  upon  the  pre- 
sumption that  the  party  in  possession  is  the  real  owner,  or  that  the  real 
owner  has  surrendered  or  abandoned  his  claim  to  the  premises,  or  be 
would  have  asserted  his  claim  thereto  within  the  requisite  period,  to 
save  his  right.^  The  first  statute  enacted  to  settle  the  title  to  lands 
which  were  in  the  adverse  occupancy  of  a  person  other  than  the  real 
owner,  for  a  long  period  of  time,  was  enacted  during  the  reign  of  Henry 
VUI.,  a  copy  of  which  is  given  in  the  appendix  to  this  work.  This 
statute  fixed  the  period  of  occupancy  requisite  to  quiet  titles  at  sixty 
years,  and  was  regarded  with  great  favor.  The  period  was  materially 
lessened  by  Stat.  21  James  I.  ch.  27,  and  twenty  years'  adverse  oc- 
cupancy was  fixed  upon  as  sufficient  to  defeat  the  true  owner's  right  of 
entry,  except  when  he  was  at  the  time  under  some  one  of  the  disabili- 
ties named  in  the  statute.  In  this  counUy,  the  period  within  which  a 
right  of  entry  is  barred  is  fixed  by  the  statute  of  each  State.  In  Maine, 
Massachusetts,  New  Hampshire,  New  York,  Alabama,  Delaware,  In- 
diana, Illinois,  Minnesota,  North  Carolina,  South  Carolina,  Oregon, 
Maryland,^  Wisconsin,  and  Dakota,  the  period  is  twenty  years;  in 
Ohio,  Pennsylvania,  and  Wyoming,  twenty-one  years;  in  Vermont, 
Connecticut,  Michigan,  Kentucky,  Kansas,  and  Virginia,  fifteen  years ; 
in  Missouri,  Mississippi,  Nebraska,  Texas,  West  Virginia,  and  New 
Mexico,  ten  3''ears ;  in  Florida,  Tennessee,  Arkansas,  and  Utah,  seven 
years ;  and  in  California,  Colorado,  Nevada,  Arizona,  Idaho,  and  Mon- 
tana, five  years.     It  will  be  observed  that  the  shortest  periods  are 

^  Trim  v.  McPhereon,  7Ti)oldw.  (Tenn.)  ^  In   Maryland,  the  statute  does  not 

15.  extend  to  any  possession  except  where 

*  Hopkins t7.  Calloway,  7Coldw.(Tenn.)  "land  shall  he  taken  up  under  a  common 
87;  Hale  v.  Gladfelder,  52  111.  91.  or  special  warrant,  or  warrant  of  resurvey, 

*  Abeel  v.  Harris,  11  G.  &  J.  (Md.)  371;  escheat,  or  proclamation  warrant" 
Cooper  V,  Smith,  9  S.  &  R.  (Penn.)  26. 
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adopted  in  the  new  States  and  the  Territories,  and  the  wisdom  of  this 
course  is  not  doubtful  In  some  of  the  States  different  periods  are 
adopted,  according  to  the  character  of  the  estate  occupied,  or  the  nature 
of  the  occupancy.  Thus,  in  New  Jersey,  sixty  year&'  possession  is 
ordinarily  necessaiy ;  but  thirty  years'  occupancy  is  sufficient  when  the 
possession  commences  or  is  founded  on  a  proprietary  right  duly  laid 
thereon,  and  recorded  in  the  surveyor-general's  office.  In  Arkansas, 
when  the  plaintiff  does  not  claim  title  to  the  land,  and  neither  he  nor  his 
intestate  has  been  in  possession  for  five  years,  his  right  of  entry  is 
barred.  Where  a  person  claims  as,  or  under^  a  purchaser  of  lands  at  a 
judicial  sale,  his  title  cannot  be  impeached  after  five  years,  unless  the 
person  claiming  the  right  of  entry  was  a  minor  or  of  unsound  mind  when 
the  sale  was  made,  and  in  that  case  three  years  after  the  removal  of  the 
disability  is  given;  and  peraons  holding  under  a  sheriff's  or  auditor^s 
sale  for  the  non-payment  of  taxes,- or  who  have  redeemed  the  same 
fh>m  the  State  auditor  under  the  statute,  or  who  hold  the  same  under 
an  auditor's  deed,  are  protected,  unless  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantor,  was  seised  or  possessed  of  tlie  lands  in  question 
within  two  years  next  before  the  action  was  commenced.  In  Indiana, 
a  purchaser  of  lands  under  an  execution,  as  well  as  all  persons  claiming 
under  him,  are  protected  after  ten  years  from  the  sale  ;  and  purchasers, 
&c.,  from  executors,  administrators,  guardians,  or  commissioners,  who 
have  sold  under  a  judgment  of  a  competent  court  directing  the  sale,  are 
protected,  unless  action  is  brought  within  five  years.  In  Illinois,  a  per- 
8on  actually  residing  on  lands  for  seven  consecutive  years,  having  a 
connected  title  in  law  or  equity^  deducible  of  record  from  the  State  or 
the  United  States,  or  from  any  public  officer  or  person  authorized  to 
sell  the  same,  is  protected  against  all  claims  of  title  upon  which  action 
is  not  brought  within  that  period ;  and  where  a  person  is  in  the  actual 
possession  of  lands  under  color  of  title,  made  in  good  faith,  for  seven 
consecutive  years,  and  during  such  period  pays  all  taxes  assessed 
thereon,  he  is  adjudged  the  legal  owner  of  such  lands  to  the  extent  and 
according  to  the  purport  of  his  paper  title;  and  the  same  provision 
exists  in  favor  of  a  person  having  color  of  title  made  in  good  faith  to 
yacant  and  unoccupied  lands,  who  durii^  the  period  of  seven  years 
pays  the  taxes  thereon,  unless  some  person  having  a  better  title  within 
that  time  pays  the  taxes  thereon  assessed  for  one  or  more  years  during 
such  period. 

These  provisions,  however,  do  not  appl}'  to  lands  owned  by  the  State 
or  the  United  St^ates,  nor  where  the  person  ha\dng  an  adverse  title  to 
the  lands  is  under  any  of  the  disabilities  specified  in  the  statute,  and 
commences  an  action  for  the  recovery  of  the  lands  within  three  years 
after  such  disabilities  are  removed.  In  Kentuck}',  possession  for  seven 
vears  under  a  title  of  record  from  the  Commonwealth  vests  the  title  in 
the  occupier  against  all  adverse  claimants  under  or  by  virtue  of  inter- 
fering surveys  or  patents,  except  where  the  claimant  at  the  time  a 
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cause  of  action  accrued  was  under  some  ^ne  of  the  disabilities  named 
in  the  statute.     In  Kansas,  an  action  for  the  recovery  of  land  sold  for 
taxes  is  barred  in  two  years  from  the  time  when  the  deed  is  recorded, 
for  lands  sold  on  execution  within  five  years  from  the  recording  of  the 
deed,  and  for  lands  sold  by  executors,  administrators,  or  guardians, 
wiJJiin  three  years  from  the  time  when  the  deed  is  recorded ;  in  all 
other  cases  within  fifteen  years  from  the  time  when  the  right  of  action 
or  entry  accrued.     In  North  Carolina,  the  State  is  barred  when  a  per- 
son has  been  in  the  adverse  occupancy  of  lands  belonging  to  it  under 
visible  lines  or  boundaries,  for  thirty  years.     Where  a  person  has  been 
in  the  possession  of  lands  with  visible  lines  and  boundaries  under  color- 
able title  for  seven  years,  such  possession  is  a  perpetual  bar  against  all 
persons  except  such  as  are  under  some  one  of  the  statutory  disabilities, 
and  railroad,  turnpike,  or  canal  companies.     In  all  other  cases  twenty 
years'  occupancy  under  known  or  visible  boundaries  is  a  bar.   In  South 
Carolina,  the  State  is  barred  in  forty  years,  where,  during  that  period, 
it  has  not  received  any  rent  for,  or  profits  from,  the  land.     In  Michi- 
gan, where  the  title  to  land  is  claimed  by  or  through  some  deed  made 
by  an  executor,  administrator,  guardian,  sheriff,  or  other  proper  minis- 
terial ofidcer  under  the  order,  decree,  or  process  of  a  competent  court, 
five  years'  occupancy  under  such  deed  constitutes  a  bar  against  all  per- 
sons claiming  title  thereto ;  and  an  occupancy  of  ten  years  under  a  deed 
made  by  some  ofidcer  of  the  State  or  of  the  United  States  authorized  to 
make  deeds  upon  the  sale  of  land  for  taxes  assessed  thereon  and  levied 
within  the  State,  makes  a  complete  bar ;  but  in  all  other  cases  fifteen 
years'  occupancy  is  necessary.     In  Nevada,  a  person  in  possession  of 
mining  claims,  and  working  the  same  in  the  usual  and  customary  man- 
ner, is  protected  by  two  years'  possession.     In  Tennessee,  a  continu- 
ous adverse  possession  of  lands  held  under  a  conveyance  by  husband 
and  wife  for  twenty  years,  the  conversance  being  predicated  upon  a 
good  consideration  and  free  from  fraud,  operates  as  a  perpetual  bar  to 
the  husband  and  wife,  and  all  persons  claiming  title  bj^  or  through 
them.^    In  Texas,  a  person  holding  peaceable  and  adverse  possession 
of  land,  cultivating,  using,  or  enjoying  the  same  for  five  years,  pay- 
ing the  taxes,  and  holding  it  under  a  deed  duly  registered,  is  protected, 
unless  the  deed  was  forged  or  executed  under  a  power  of  attorney ;  * 
but  in  all  other  cases  ten  years'  possession  is  necessary.*    But  where 
a  person  has  had  peaceable  and  unintemipted  possession  of  lands  for 
three  years  under  title  or  color  of  title,  as  defined  by  sec.  3192,  such 
possession  constitutes  a  complete  bar.^    In  Vii^inia^a  distinction  is 
made  between  lands  lying  on  the  east  side  of  the  Alleghany  Mountains 
and  those  upon  the  west  side.     As  to  the  former,  fifteen  years'  posses- 
sion is  required ;  as  to  the  latter,  only  ten  years'  possession  is  neces- 

1  Appendix,  Tennessee.  ■  Appendix,  Texas, 

s  Appendix,  Texas.  *  Appendix,  Texas, 
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sarj.  In  some  of  the  States,  a  distinction  is  made  as  to  the  quality 
of  the  estate  acquired,  where  the  occupant  enters  and  holds  under 
a  color  of  title,  and  where  he  merely  holds  by  naked  possession. 
So.  too,  in  several  States  a  distinction  is  made  between  the  character 
of  occupancy  required  in  the  two  cases ;  but  it  will  be  unnecessary  to 
refer  to  that  matter  at  length  in  this  place,  as  this  distinction  will  be 
developed  in  another  part  of  this  chapter. 

Sec.  255.  Statutory  ProviBions  as  to  Adverse  PossesBion.  —  In  New 
York,  for  the  purpose  of  constituting  adverse  possession  under  a  claim 
of  title  founded  upon  a  written  instrument,  the  premises  are  deemed  to 
have  been  possessed  and  occupied  in  either  of  the  following  cases :  1st, 
where  it  has  been  usually  cultivated  and  improved ;  2d,  where  it  has 
been  protected  by  a  substantial  enclosure ;  and,  3d,  where,  although 
not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or  of  fencing 
timber  for  the  purposes  of  husbandry,  or  for  the  ordinary  use  of  the 
occupant.  And  where  a  known  farm  or  a  single  lot  has  been  partly 
improved,  the  othe^  portion,  if  used  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  treated  as  within  the  possession  of 
such  occupant.  Under  this  statute  it  is  held  that  the  occupancy  need  not 
be  under  a  valid  deed,  but  that  if  the  deed  covers  the  land,  and  there  has 
been  an  occupancy  under  it  for  the  requisite  period,  although  the  person 
executing  the  deed  had  no  authority  to  do  so,  it  is  suflficient.^  Substan- 
tially the  same  provision  exists  in  the  statutes  of  Florida,*  South  Caro- 
lina,' California,*  Wisconsin,*  Nevada,*  Arizona,''  Dakota,^  Idaho,* 
Montana,"  and  Utah."  In  New  York  and  in  all  the  States  named  supra^ 
it  is  also  provided  that  where  a  person'  claims  title  not  founded  on  a 
written  instrument,  judgment,  or  decree,  such  land  shall  be  deemed  to 
have  been  occupied  and  possessed,  1st,  where  it  has  been  protected  by 
a  substantial  fence ;  and,  2d,  where  it  has  been  usually  cultivated  and 
improved. 

Under  these  statutes,  specifically  defining  what  possession  shall  be 
regarded  as  adverse,  the  possession,  in  order  to  be  operative,  must  be 
shown  to  be  by  some  one  of  the  modes  stated  in  the  statute,  or  it  will 
be  no  protection,  however  long  such  possession  may  have  been  con- 
tinned.^  Under  these  statutes,  in  order  to  acquire  a  title  by  possession 
on  account  of  an  enclosure,  the  party  claiming  must  show  that  he  has 

*  Hilton  V.  Bender.  2  Hun  (N.  Y.),  1.  •  Appendix,  Nevada. 
^  Appendix,  Florida.  ^  Appendix,  Arizona. 

*  Appendix,  South  Carolina.  ^  Appendix,  Dakota. 
^  Appendix,  California.  '  Appendix,  Idaho. 

*  Appendix,  Wisconsin,  §  4212.    But        '^  Appendix,  Montana, 
in  this  State,  where  the  possession  is  under        ^^  Appendix,  Utah. 

a  written  title,  or  upon  a  judgment,  ten  ^^  East  Hampton  v.  Eirk,  68  N.  Y.  459; 

years' occupancy  in  this  manner  constitutes  Cleaveland  v,  Crawford,  7  Hun  (K.  Y.), 

a  bar  ;  but  in  all  other  cases  twenty  years'  616. 
occupancy  is  required. 
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maintained  during  the'  requisite  period  a  substantial  enclosure  and  an 
actual  occupancy,  definite,  positive,  and  notorious ;  ^  and  merely  keeping 
up  a  fence  already  built  by  a  neighbor  does  not  constitute  a  sufficient* 
enclosure,  within  the  statute.^  Where  a  lot  was  enclosed  on  one  side  by 
a  highway,  on  two  sides  by  a  fence,  and  on  the  other  side  by  a  distinct 
line  of  marked  trees  extending  from  corner  stake  to  corner  stake,  itVas 
held  that  the  lot  was  not  protected  by  a  substantial  enclosure,  within 
the  meaning  of  the  code.'  If  cultivatiou  and  improvement  are  relied 
upon  to  give  title,  both  must  be  shown  ;  and  merely  reaping,  of  itself,  is 
not  cultivation ;  nor  does  the  mowing  of  grass  or  the  cutting  of  brush 
alone  amount  to  an  improvement,  within  the  meaning  of  the  statute.^ 
Where  land  is  entered  upon  under  a  claim  of,  but  without  written,  title, 
there  must  be  a  pedis  possession  or  an  enclosure.  But  this  does  not 
necessarily  contemplate  an  artificial  fence.  If  the  possession  is  actual, 
visible,  exclusive,  and  notorious,  so  far  as  the  actual  occupanc}^  extends 
by  actual  cultivation  and  improvement  for  the  ordinary  purposes  of  agri- 
culture for  the  requisite  period,  a  title  ma}^  be  acquired,  but  cannot,  as 
in  the  case  of  an  actual  £ence  or  color  of  title,  be  extended  by  con- 
struction to  embrace  lands  not  so  actually  cultivated  and  improved.^ 
Occasionally  taking  wood  and  timber  from  a  wood-lot,  or  using  it  for  a 
pasture,  does  not  amount  to  cultivation  and  improvement,  within  the 
meaning  of  the  statute,  so  as  to  give  title  by  possession,  in  the  absence 
of  an  enclosure.  In  a  New  York  case  ^  these  questions  were  considered 
by  the  court,  and  as  the  facts  and  the  rules  applicable  under  these  pecu- 
liar statutes  are  well  given  by  Bockbs,  J.,  in  the  opinion  of  the  court,  we 
give  it  entire.  He  said :  ^^  The  parties  were  owners  of  adjoining  lands, 
the  plaintiff  on  the  south  and  the  defendant  on  the  north  of  the  dividing 
line.  There  had  been  a  fence  for  many  years  on  the  north  of  the  plain- 
tifiT's  cultivated  land,  enclosing  it  on  that  side  and  sepai*ating  it  from  the 
uncultivated  wood  and  timber  land,  which  fence  the  plaintiff  insisted 
was  at  a  considerable  distance  south  of  the  true  line,  and  was,  as  he 
claimed,  erected  and  maintained  for  his  own  convenience.  The  defend- 
ant, on  the  other  hand,  claimed  and  insisted  that  this  fence  marked  the 
southern  boundary  of  his  lot,  and  the  action  was  brought  against  him 
for  entering  upon  and  cutting  wood  on  the  strip  of  land  situated  between 
what  the  plaintiff  claimed  to  be  the  true  line  and  the  fence.  Much  evi* 
dence  was  given  bearing  on  the  issue,  and  it  may  be  here  obsen^ed  that 
no  question  is  raised  on.  this  appeal,  in  regard  to  the  admission  or  rejec- 
tion of  evidence.    The  first  point  urged  upon  our  consideration  is,  that 

1  Hardenbergh     t>.  Schoonmaker,     2         *  Doolittle  v,  Tioe,  a?ite. 
Johns.  (N.  Y. )  230  ;  McFarlftne  v,  Kerr,         »  Beeker  v.  Van  Valkenbergh,  29  Barb. 
10  Bosw.  (N.  Y.)  249.  (N.  Y.)  819  ;  Leed  v.  Halstead.  6  Cow, 

*  Doolittle  V,  Tice,  41  Barb.   (N.  Y.)    (N.  Y.)  216;  Young  «.  Camp.  1  id.  605; 
181.  Sharp  v.  Brandow,  15  Wend.  (N.  Y,)  697; 

«  Pope  V.  Hanmer,  8  Hun  (N.  Y),     Gilliland ».  Woodruff.  1  Cow.  (N.  Y.)  276. 
265.  ^  Pope  V.  Hanmer,  8  Hun  (N.  Y.),  265. 
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the  court  erred  in  refusing  to  direct  a  Terdiot  for  the  defendant  on'  the 
evidence.  There  was  very  manifestly  no  error  in  such  ruling.  Without 
recapitulating  the  evidence  and  its  bearings,  it  is  sufficient  to  say  that  a 
case  was  made  for  the  Jury  on  the  proof.  There  was  a  question  of  fact 
certainly  on  the  evidence  as  to  the  location  of  the  true  line,  and  also  on 
the  question  of  practical  location,  supposing  that  the  fence  did  not  mark 
the  tnie  line.  These  questions  were  properly  given  over  to  the  jury, 
and,  on  this  appeal,  must  be  deemed  settled  by  the  verdict.  The  jur}^ 
found,  as  they  had  a  right  to  find  on  the  evidence  submitted,  that  the 
true  line  between  the  premises  of  the  respective  parties  was  north  of 
the  fence,  and  would  include  and  give  to  the  plaintiff  the  lands  where  the 
alleged  trespasses  were  committed ;  and  further,  that  there  had  never 
been  any  practical  location  of  the  line  between  the  parties,  by  the  own- 
ers on  the  north  and  south  of  it,  which  barred  the  plaintiff's  right  to 
insist  on  the  true  line  as  the  northern  boundary  of  his  land.  Thus,  the 
verdict  determines  the  rights  of  the  parties,  unless  obtained  or  rendered 
under  some  en'oneous  instruction  by  the  court  to  the  jury.  This  brings 
us  to  the  consideration  of  the  only  important  question  presented  by  this 
appeal.  On  submitting  the  case  to  the  jury,  the  learned  judge  held  and 
charged  that  there  was  no  question  of  adverse  possession  in  the  case. 
He  said :  There  is  no  claim  depending  upon  adverse  possession,  for  the 
reason  that  the  property  in  dispute  is  wood-land,  and  was  incapable  of 
actual  possession  or  use ;  consequently  the  principle  of  adverse  posses- 
sion as  establishing  title  to  land  does  not  come  into  the  controversy. 
This  ruling  must  be  considered  in  view  of  the  provisions  of  sections 

869,  370,  371,  and  372  of  the  Code  of  Procedure.  Sections  369  and 
870  declare  what  shall  constitute  adverse  possession  ^  under  written 
instrument  or  judgment.'  These  sections  need  not  be  here  consid- 
ered, inasmuch  as  the  defendant  made  no  claim  to  any  part  of  lot  num- 
ber four  under  either.  His  train  of  title  did  not  purport  to  convey 
any  part  of  lot  number  four.*  Sections  371  and  372  provide  that  when 
the  adverse  holding  is  under  claim  of  title,  not  founded  upon  a  written 
instrument,  .  .  .  the  premises  actually  occupied,  and  no  other,  shall 
be  deemed  to  have  been  held  adversely ;  and  section  372  declares  what 
shall  be  deemed  an  actual  occupation,  to  wit:  (1)  Where  the  land 
has  been  protected  by  a  substantial  enclosure;  and  (2)  where  it  has 
been  usually  cultivated  and  improved.  As  above  suggested,  the  facts 
proved  did  not  bring  the  case  within  the  purview  of  sections  369  and 

870.  The  defendant  showed  no  paper  title  or  claim  founded  on  a 
written  instrument,  to  any  part  of  lot  four,  on  which  the  locus  in  quo 
was  situated.  If  his  title  in  fact  embraced  the  locus  in  quo  as  part  of 
lot  three,  there  was  no  question  of  adverse  possession  whatever,  for  it 
was  not  disputed,  indeed,  was  conceded,  that  he  owned  to  the  south  line 
of  lot  three,  wherever  that  might  be  in  fact,  or  as  established  by  prac- 
tical location,  and  the  location  of  the  line  to  which  it  was  conceded  the 
defendant  had  title  was  left  to  the  decision  of  the  jury  on  the  evidence. 
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Thus  it  is  seen  that  the  defendant  had  no  title,  nor  did  he  make  claim 
of  title  upon  a  written  instrument,  to  any  land  south  of  the  line  where- 
soever that  line  should  be  found  to  be,  either  in  point  of  fact  or  bj 
practical  location.  Consequently  his  case  on  the  proof  was  not  brought 
within  the  purview  of  sections  369  and  370.  If  he  had  any  case  for  an 
application  of  the  law  of  adverse  possession,  it  was  because,  having  title 
to  all  or  part  of  lot  three,  possession  had  been  extended  in  good  faith 
over  part  of  lot  four  on  the  mistaken  supposition  that  the  train  of  title  in 
fact  embraced  the  land  and  Justified  such  possession.^  But  a  claim  of 
adverse  possession  under  such  a  state  of  facts  is  controlled  by  sections 
371  and  372  of  the  Code  of  Procedure.  It  would  be  the  case  of  a  party 
claiming  title  not  founded  upon  a  written  instrument ;  in  which  case  the 
premises  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been 
held  adversely.'  Now,  for  the  purpose  of  considering  the  question 
under  discussion,  the  locus  in  quo  must  be  regarded  as  south  of  the  line, 
or  not  within  the  description  contained  in  the  defendant's  line  of  title. 
Then,  was  the  possession  by  the  defendant  and  by  his  predecessors,  of 
the  locus  in  quo^  an  actual  possession  within  the  requirements  of  the  law? 
This  is  to  be  determined  by  section  872,  which  provides  that,  ^^  for  the 
purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument  or  a  Judgment  or  decree,  land 
shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only :  (1)  Where  it  has  been  protected  by  a  substantial  enclosure ; 
(2)  where  it  has  been  usually  cultivated  and  improved.''  *  It  cannot 
be  maintained  that  the  locus  in  quo  in  this  case  was  protected  by  a  sub- 
stantial enclosure.  The  premises  claimed  b}-  the  defendant  were  not  so 
enclosed.  Accept  the  statement  of  the  defendant's  counsel,  as  given  in 
his  points,  that  it  was  ^^  enclosed  on  two  sides  by  fences,  a  highway  on 
another,  and  a  distinct  line  of  marked  trees  fh)m  comer  stake  to  stake 
on  the  other,"  and  the  lot  could  not  be  deemed  protected  by  a  sub- 
stantial enclosure.*  Comer  stakes  do  not,  nor  does  a  line  of  marked 
trees,  constitute  a  substantial  enclosure.  Then,  was  the  defendant's 
possession  and  that  of  his  predecessors  such  as  was  required  by  subdivi- 
sion 2  of  section  372  with  a  view  to  the  establishment  of  title  by  adverse 
possession  ?  Had  the  locus  in  quo^  or  the  defendant's  lot,  of  which  it 
was  a  part  as  claimed,  been  usually  cultivated  or  improved?  The  lot 
was  a  wood-lot,  and  the  utmost  that  was  proved  as  to  possession  even 
(to  say  nothing  as  to  cultivation  and  improvement)  was  an  occasional 
pasturing  upon  it,  and  now  and  then  getting  wood  and  timber  for  shingles 
and  staves,  and  this  only  to  a  very  inconsiderable  and  limited  extent. 
To  adopt  the  language  of  the  learned  Judge  in  the  case  last  cited,  there 
is  no  evidence  that  the  defendant  adopted  any  of  the  means  usually  em- 

1  Hallaa   v.   Bell,   68  Barb.   (N.  Y.)         «  Code,  J  872. 
247.  *•  DooUttle  v.  Tice,  41  Barb.  (N.  T.) 

*  Code,  I  871.  1S2. 
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ployed  to  improve  the  land.  He  never  plowed,  sowed,  or  tilled  it,  and  it 
was  then  added,  that  this  statute  had  in  view  the  ordinary  cultivation  and 
improvement  of  lands,  in  the  manner  in  which  they  are  usually  occupied, 
used,  and  enjo3'ed  by  farmers  for  agricultural  purposes,  such  as  plowing, 
sowing,  manuring,  and  the  like.  In  this  case  there  can  be  no  pretence 
that  the  defendant  had  thus  cultivated  or  improved  the  lot.^  In  the  last 
case  cited  the  rule  was  laid  down,  that  to  make  out  an  adverse  possession 
of  lands  so  as  to  vest  the  title,  where  there  is  no  deed  or  other  written 
instrument,  there  must  be  a  real  substantial  enclosure  —  an  actual  occu- 
pancy—  Si  pedis  possession  definite,  positive,  and  notorious,  or  they  must 
have  been  usually  cultivated  or  improved.  As  regards  an  actual  pos*- 
session  —  a  pedis  possessio  —  with  a  view  to  establish  title  by  adverse 
holding,  in  a  case  like  the  one  in  hand,  Jackson  v.  Woodruff^  is  in 
point.  These  cases  declare  the  rule  to  be  that  where  a  grantee,  in. 
taking  possession  under  his  deed,  goes  unintentionally  and  by  mistake 
beyond  his  proper  boundaries,  and  enters  upon  and  actually  occupies 
and  improves  lands  not  included  in  the  deed,  claiming  and  supposing 
them  to  be  his,  such  occupation  will  be  deemed  adverse  within  the 
meaning  of  the  statute  of  limitations,  but  only  to  the  extent  of  his  actual, 
occupancy  by  cultivation  and  improvement.  So  where  a  party  rests 
upon  his  possession  of  land,  outside  the  description  in  his  deed,  the 
possession,  to  be  effectual  as  an  adverse  possession,  must  be  an  actual 
occupation  by  improvement  and  cultivation.  If  the  above  conclusions, 
be  sound,  and  they  seem  to  stand  on  authority,  the  leariled  judge  was- 
right  in  his  instructions  to  the  jury,  that  the  question  of  adverse  posses- 
sion was  not  in  the  case.  There  was  no  evidence  submitted  on  which^ 
the  defendant  could  predicate  a  title  to  the  locus  in  quo^  by  adverse  pos- 
session. So,  also,  these  conclusions  make  the  case  one  where  the 
possession  must  in  law  be  deemed  to  accompany  the  legal  title,  hence 
trespass  might  be  maintained  by  the  part}'  holding  such  title.'* 

Sec.  256.  What  conatituteB  a  DiBseisin  tinder  these  Statutes. — 
Except  where  the  statute  defines  the  species  of  possession  which  shall 
be  regarded  as  advei*se,  so  as  to  bar  a  right  of  entry,  the  question  is. 
left  for  settlement  by  the  courts,  in  view  of  the  language  of  the  stat- 
ute under  which  the  question  arises.  In  Maine,  the  language  of  the 
statute  is,  "  No  person  shall  commence  any  real  or  mixed  action  for 
the  recovery  of  lands,  or  make  an  entry  thereon,  unless  within  twenty 
years  after  the  right  to  do  so  first  accrued,  or  within  twenty  years  after 
he,  or  those  under  whom  he  claims,  were  seised  or  possessed  of  the 
premises ; "  and  this  is  practically  the  provision  in  Vermont,  New  Hamp- 
shire, Connecticut,  Massachusetts,  Arkansas,  Delaware,'  Illinois,  Missis- 

*  Lane  v.  Gonld,  10  Barb.  (N.  Y. )  254.     twenty  years,"  which  is  practically  the 

*  1  Cow.  (N.  Y. )  286 ;  Crary  v.  Good-    same,  as  mider  this  statute  the  right  of 
man,  22  N.  Y.  170.  action  does  not  accrne  until  there  has  been 

'  In  Indiana,  the  language  of  the  stat-    a  disseisin.    In  Kentucky,  the  provision  is, 
ate  is,  *'  for  the  recovery  of  real  estate  in     '*An  action  for  the  recovery  of  real  prop- 
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sippi,^  Minnesota,  North  Carolina,  Ohio,^  Oregon,  Michigan,' Nebraska, 
Tennessee,  Virginia,  West  Virginia,  New  Mexico,  and  Wyoming.  The 
language  of  the  statute  in  all  of  these  States  is  not  identical  with  that 
of  the  Maine  statute,  nor  is  the  period  of  limitation ;  but  tb«  practical 
effect  is  the  same,  and  in  none  of  them  is  there  any  provision  as  to  what 
shall  be  deemed  an  adverse  possession  sufficient  to  bar  a  suit  or  entry. 
From  this  summary  of  the  statutes  it  will  be  observed  that  the  statute 
will  not  commence  to  nm  until  a  cause  of  action  has  arisen  in  favor  of 
the  person  having  the  rightful  title ;  in  other  words,  until  he  has  been 
disseised  by  the  person  in  possession,  or  those  in  privity  with  himin  the 
possession.  And  a  person  who  enters  upon  the  land  of  another,  with  the 
intention  of  usurping  the  possession,  and  carries  that  intention  into 
effect  by  retaining  the  exclusive  possession  of  the  premises,  actually  dis- 
seises the  owner ;  *  and  this  is  so  whether  the  entry  and  possession  are 
contrary  to  the  will  of  the  owner  or  not,  because,  as  we  shall  see  here- 
after, it  is  immaterial  whether  the  owner  knows  of  the  disseisin  or  not ;  * 
nor  is  it  necessary  that  the  entry  should  be  wrongful,  because,  although 
a  person  enters  lawfully,  yet  if,  after  entry,  he  calls  the  owner's  title  in 
question,  and  claims  the  land  as  his  own,  or  usurps  dominion  over  it, 
either  by  words  or  acts,  he  is  a  disseisor ;  *  and  if  suffered  to  remain  in 
possession  under  such  circumstances,  without  entry  or  action  by  the 
owner,  for  the  requisite  statutory  period,  he  acquires  a  title  thereto  by 
possession.  But  where  the  possession  commences  by  the  permission  of 
the  owner,  there  can  be  no  disseisin  or  adverse  possession  until  there 
has  been  a  disclaimer  by  the  assertion  of  an  adverse  title,  and  notioe 
thereof,  either  actual  or  constructive.''  There  are  two  kinds  of  disseisin : 
one  a  disseisin  in  fact,  and  the  other  a  disseisin  by  election.^  A  dis* 
seisin  in  fact  is  one  whereby  the  original  owner  is  divested  pf  his  seisin, 
and  of  all  right  in  relation  thereto,  except  his  right  of  entry  and  of 
property,  or  of  action  for  its  recovery.  A  disseisin  by  election  is 
when  an  act  is  done  upon  or  in  relation  to  lands,  which  is  equivocal, 

erty  can  only  he  brought  within  fifteen  respect  do  not  vary  essentially  from  those 

years  after  the  right  to  institute  it  first  which  exist  where  no  such  provisions  are 

accrued."  made. 

1  In  this  State  the  language  is  not  the  *  Towle  v,  Ayer,  8  N.  H.  67;  Melvin  v. 
same,  but  its  effect  is  identical,  and  the  Proprietors,  ftc.,  5  Met.  (Mass.)  15;  Co. 
statute  in  this  respect  is  expressly  applied  Litt.  279. 

to  courts  of  equity  as  well  as  courts  of         ^  Brown  v.  King,  5  Met.  (Mass.)  173; 

law.  Poignard  v.  Smith,  6  Pick.  (Mass.)  172. 

2  In  this  Stete  the  language  is,  "Anac-         •  Walker  u  Wilson,  8  N.  H.  217. 
tion  for  the  recovery  of  the  title  or  posses-         ^  Hudson  v.  Putney,  14  W.  Va.   461; 
sion  of  lands,  tenements,  or  hereditaments  Foulke  v.  Bond,  41  N.  J.  L.  527. 

can  only  be   brought  within  twenty-one         ®  This  species  of  disseisin  is  recognized 

years  after  the  cause  of  action  accrues."  in  Atkyns  v.  Horde,  2  Cowp.  689,  also  in 

Sec.  4977.  2  Inst.  412.     But  it  seems  that,  in  order  to 

>  In  this  State  the    statute  specifies  enable  the  owner  to  elect  to  treat  an  act  as 

when  the  right  of  action  shall  be  treated  as  a  disseisin,  the  entry  must  be  inJusU  et 

having  accrued;  but  the  provisions  in  this  ginejudicio. 
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and  may  be  treated  either  as  a  trespass  or  a  disseisin  according  to  the 
intention  with  which  it  was  done,  in  which  case  the  law  will  not  permit 
the  wrong-doer  to  qualify  his  own  wrong,  and  claim  it  to  be  a  mere 
trespass,  rimless  the  owner  elects  to  so  regard  it.^  It  frequently  occurs 
that  the  courts  fail  to  observe  the  proper  distinction  between  these  two 
classes  of  disseisins  ;  but  for  the  purposes  of  the  application  of  the  stat- 
ute, and  ascertaining  the  period  IVom  which  it  begins  to  run,  this  dis- 
tinction is  important,  and  quite  apparent,  because  there  can  be  no 
disseisin  in  fact,  except  by  the  wrongful  entry  of  a  person  claiming  the 
freehold,  and  an  actual  ouster  or  expulsion  of  the  true  owner,  or  by 
some  other  act  which  is  tantamount  thereto ; '  and  the  claim  or  color  of 
title  must  exist  at  the  commencement,  and  any  other  entry  is  a  mere 
trespass ;  •  and  the  person  who  is  put  out  of  x)088ession  may  maintain 
ejectment  or  trespass  against  the  wrong-doer,  at  his  election . *  Of  course, 
where  the  statute  defines  the  species  of  possession  requisite  to  bar  the 
claim  of  the  true  owner,  for  the  purposes  of  this  statute,  such  a  possession 
only  will  amount  to  a  disseisin.  There  is  much  loose  dicta  in  the  cases 
bearing  upon  this  question  where  the  statute  does  not  define  the  species 
of  possession  required,  and  many  misstatements  of  the  true  doctrine  or 
rules  that  control  in  determining  whether  there  has  been  a  disseisin  and 
a  suflScienrt  adverse  possession  to  divest  the  true  owner  of  his  title  to 
lands,  and  as  to  the  character  of  the  possession  requisite  to  work  this 
result.  But,  after  all,  the  whole  matter  hinges  upon  the  circumstance 
whether  there  has  been  a  disseisin  in  fact,  and  an  actual  expulsion  of 
the  true  owner  for  the  full  statutory  period ;  and  in  all  cases  where 
there  has  been,  the  possession  is  adverse,  and  the  tnie  owner  is  barred, 
both  as  to  his  right  of  entry  upon,  and  his  remedy  for  the  recovery  of, 
the  land ;  and  this  has  been  held  to  be  the  case  under  these  ^statutes  in 
Connecticut  and  Michigan,  where  the  original  entry  is  wrongful,  al- 
though the  person  entering  does  not  claim  title  in  himself,  or  deny  the 
title  of  the  legal  owner  if  he  usurps  dominion  over  the  land  at  the  time 
of  entry,  and  uses  and  occupies  it  exclusively  and  continuously  as  his 
own  for  the  requisite  statutory  period,  as  in  such  a  case,  as  in  instances 
where  there  is  entry  under  a  conveyance,  the  law  presumes  that  the 
holding  was  adverse,  where  the  possession  is  accompanied  with  acts 
which  are  the  usual  insignia  of  ownerehip.^  An  adverse  possession  is 
aptly  defined  by  Ingersoll,  J.,*  to  be  *'a  possession  not  under  the 
legal  proprietor,  but  entered  into  without  his  consent,  either  directly-  or 

*  Prcscott  V.  Rivers,  4  Mas.  (U.  S.)  Rivington,  2  Saund.  Ill;  Clute  «.  Vooris, 
326;  Blunden  v.  Baugh,  Cro.  Car.  302;  31  Barb.  (N.  Y.)  511;  Jackson  v.  Harder, 
Varrick  v.  Jackson,  2  Wend.  (N.  Y.)  166.  4  Johns.  (N.  Y.)  202. 

*  Varrick  v,  Jackson,  ante,  *  Ingersoll,  J.,  in  Bryan  v,  Atwater, 

*  Co.  Litt.  153  b;  i  Bonvier*8  Law  5  Day  (Conn.),  181;  French  u.  Pearce, 
Bic.  558.  8  Conn.  442. 

*  Wheeler  v.  Bates,  21  N.  H.  460;  Bate-  «  Bryan  v.  Atwater,  ante, 
man  v.  Allen,   Cro.    £liz.  437;  Allen  v. 
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iDdirectly  given.  It  is/'  he  continues,  '*  a  possession  by  which  he  is 
disseised  and  ousted  of  the  lands  so  possessed."  In  other  words,  any 
entrj'  upon  lands  without  the  consent  of  the  true  owner,  and  continuous 
occupancy  thereof  by  the  person  entering,  as  his  own,  which  excludes 
the  possession,  actual  or  constructive,  of  such  owner,  for  the  fbll  stat- 
utory period,  is  held  by  the  courts  of  the  States  named  to  be  adverse, 
within  the  meaning  of  the  statute,  and  divests  the  legal  owner  of  all 
right  to  such  lands,  whether  such  entry  was  made  under  a  claim  of  title 
or  not^  This  doctrine  is  in  strict  accordance  with  the  definition  of  a 
disseisin  given  by  Littleton."  "A  disseisin,"  says  he,  '^  is  where  a 
man  entereth  into  any  lands  or  tenements  where  his  entrance  is  not 
congeable,  and  ousteth  him  who  has  the  fi^eehold ; "  and  of  Coke,  who 
says :  3  *^  A  disseisin  is  the  putting  a  man  out  of  possession,  and  ever 
implieth  a  wrong.  But  dispossession  or  ejectment  is  a  putting  out  of 
possession,  and  may  be  by  right  or  by  wrong.  Disseisin,"  he  continues, 
'^  is  a  personal  trespass,  or  tortious  ouster  of  the  seisin ;  "  and  Aston, 
J.,*  gives  full  countenance  to  the  definition  of  a  disseisin  by  Littleton, 
and  agrees  with  him  and  Coke  that  to  operate  a  disseisin  two  elements 
must  concur,  to  wit,  an  entry  which  is  not  made  under  the  title  of  the 
true  owner,  and  an  actual  ouster  of  the  owner  under  such  entry ;  and 
he  sa3'8,  ^^  Every  entry  is  not  a  disseisin,  unless  there  be  likewise  an 
ouster  of  the  freehold."     Under  this  definition  it  would  seem  to  follow 

1  In  Kennebeck  Purchase  v.   Dabore,  statutory  period.     Stokes  ».  Berry,  2  Salk. 

2  Me.  275,  Mellen,  G.  J.,  says:   *'The  421 ;  Hellings  v.  Bird,  11  East,  49  ;  Wal- 

doctrine  on  this  subject  seems  to  be  plain  ton  v.  Ogden,  1  Johns.  (N.  T.)  156  ;  Gris- 

and  well  settled.    A  possession  must  be  wold  v.  Bond,  5  id.  230 ;  Bound  v.  Sharp, 

adverse  to  the  true  owner  in  order  to  con-  9  id.  162.     In  Michigan,  in  Campan  v. 

stitute  a  disseisin.    The  possessor  must  Dubois,  89  Mich.  274,  it  was  held  that  no 

claim  to  hold  and  use  the  land  for  his  own  claim  of  title  is  necessary  to  perfect  an 

use,  and  exclusive  of  others,  .  .  .  and  it  adverse  holding. 

was  never  incumbent  on  the  tenant  to  prove        In  Hinkley  v.  Grouse,  125  N.  Y.  730,  the 

more  than  'his  continued  possession  and  parties  were  adjoining  owners ;  the  boun- 

occupancy  for  thirty  years  next  before  the  dary  line  between  their  lots  was  in  dispute, 

commencement  of  the  action,  using  and  The  defendant  took  possession,  claiming 

improving  the  premises  after  the  manner  title,  and  built  upon  the  disputed  strip  of 

of  the  owner  of  the  fee ; "  and  he  adds :  land,  although  the  plaintiff,  at  the  time, 

"Such  possession,  unless  explained,  af-  claimed  title  and  disputed  the  right  of 

fords  satisfactory  evidence  to  the  jury  that  his  neighbor  to  enter.     The  plaintiff  made 

such  tenant  claimed  to  hold  the  land  as  no  further  protest  or  objection  to  the  occu- 

his  own."      In  Kennebeck  Purchase    v.  pancy  for  more  than  ten  years.     It  was 

Springer,  4  Mass.  416,  Parsons,  G.  J.,  held  that  there  was  no  practical  establish- 

said  :  '*  To  constitute  an  actual  ouster  of  ment  of  the  line,  and  that  the  plaintiff  was 

him  who  was  seised,  the  disseisor  must  have  not  estopped  from  asserting  title.    A  mere 

the  actual  exclusive  occupation  of  the  land  acquiesceDce  by  the  owner  of  land  in  the 

claiming  to  hold  it  against  him  who  was  possession  for  less  than  twenty  years  of  an- 

seised,  or  he  must  actually  turn  him  out  other,  under  claim  of  title,  does  not  deprive 

of  possession."    In  Patterson  v,  Reigle,  the  owner  of  his  land,  nor  estop  him  from 

4  Penn.  St.  201,  it  was  held  that  one  who  asserting  his  title, 
enters  upon  the  land  of  an  unknown  owner,         *  Go.  Litt.  279. 
with  an  intent  to  hold  until  the  real  owner         *  Co.  Litt.  158. 
appears,  has  an  adverse  possession  which        *  In  Atkyns  «•  Horde,  2  Camp.  689. 
will  ripen  into  a  title  by  the  lapse  of  the 
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that,  if  the  entry  was  made  by  the  permission  of  the  owner,  posses- 
sion, however  long  oontlnaed,  will  be  treated  as  the  possession  of  such 
owner,  and  in  subservience  to  his  title,  until  the  person  in  posses- 
sion has  disclaimed,  and  set  up  an  adverse  title  thereto  in  himself 
or  some  third  person,  and  given  the  owner  notice  thereof,  actual  or 
constructive ;  ^  but  that  an  adverse  user  ma}'  be  presumed  from  a  long 
possession  without  the  payment  of  rent  or  other  recognition  of  the 
owner's  title,  or  an  account  for  the  rents  or  profits  of  the  land.^  But 
while,  as  already  stated,  it  is  held  in  those  States  that  the  entr}'  need 
not  necessarily  be  made  under  a  claim  of  title,  3'et  whether  it  is  so 
made  or  not  is  treated  as  an  important  element  in  the  determination 
of  the  question  whether  there  has  in  fact  been  an' adverse  user,  and  an 
actual  ouster  of  the  true  owner ;  but  the  real  question  as  to  whether 
there  has  been  an  actual  ouster  of  the  true  owner  and  a  consequent 
disseisin  is  one  which  depends  upon  all  the  circumstances,  and  may 
be  solved  in  favor  of  the  occupant,  although  no  claim  of  title  in  himself 
is  shown  to  have  existed.'  It  is  the  fact  of  exclusive  occupanc}', 
using  and  enjoying  the  land  as  his  own,  in  hostility  to  the  true  owner, 
for  the  full  statutory  period,  which  enables  the  occupant  to  acquire  an 
absolute  right  to  the  land  under  these  statutes.^  The  motive  of  the 
occupant  is  not  material,  provided  his  occupancj^  is  actual  and  exclu- 
sive, and  after  the  manner  of  the  owner  of  the  fee.* 

While,  strictly  speaking,  as  held  in  Connecticut  and  some  other 
States,  it  may  not  be  necessary  that  the  entry  or  possession  should,  in 
all  cases,  be  under  a  pretence  or  claim  of  title  by  the  occupant  in  him- 
self, yet  it  is  an  indispensable  requisite  that  the  entry  and  possession, 
or  the  possession  where  the  entry  is  not  wrongful,  should  be  hostile  to 
the  true  owner ;  •  and  a  person  who  merely  claims  the  improvements 

1  See  sec.  265,  Landloid  and  Tenant;         6  French  v.  Pearce,  anU. 
sec  266,  Co-tenants ;  Atkyns  v.  Horde,         >  Griswold  v.  Bard,  5  JohnR.  (N.  Y. ) 

2  Carap.  689.  230.      A  naked  possession  without  any 

*  Fishar  v.  Taylor,  1  Camp.  217.  claim  of  title  is  not  sufficient,  Brandt  v, 

'  Setmoub,  J.,  in  Johnson  v.  Gorham,  Ogden,  1  Johns.  (N.  Y. )  156;  Humbert 

88  Conn.  521 ;  Pattersob  v.  Reigle,  4  Penn.  v.  Trinity  Church,  ante ;  nor  is  an  entry 

St.  201.  by  the  pennission  of  the  owner,  with  the 

^  French  v.  Pearce,  8  Conn.  440.  In  expectation  that  the  land  will  be  conveyed 
Johnson  v.  Gorham,  38  id.  513,  a  charge  to  to  him  as  a  gift,  Howai^  v.  Howard,  17 
the  jury  as  follows :  "  A  person  to  acquire  Barb.  (N.  Y. )  668  ;  Pease  r.  Lawson,  S3 
a  title  by  possession  must  have  the  actual  Mo.  55.  It  is  not  indispensable  that  the 
use  and  possession  of  the  land.  It  is  essen-  entry  should  be  adverse  in  its  inception. 
Hal  that  the  possession  should  be  adverse  Jackson  v.  Brink,  5  Cow.  (N.  Y.)  483.  If 
to  the  right  of  the  owner,  and  that  the  an  adverse  claim  is  subsequently  set  up, 
possessor  should  hold  the  land,  claiming  either  by  taking  a  deed  of  the  land  or 
it  as  his  own,  and  denying  the  right  of  otherwise  by  unequivocal  acts  of  owner- 
everybody  else,"  was  held  erroneous,  in  ship,  it  is  enough.  Jackson  v.  Smith,  13 
that  it  gave  the  jury  to  understand  that  an  Johns.  (N.  Y.)  406  ;  Jackson  v.  Frost,  5 
occupancy  under  a  claim  of  title  was  neces-  Cow.  (N.  Y.)  346.  There  must  be  an  as- 
sary,  when  it  was  on]y  necessary  that  it  sertion  of  a  right,  to  the  exclusion  of  every 
should  appear  tliat  the  defendant  had  had  other  person.  Sherry  r.  Frecking,  4  Duer 
the  exclusive  occupancy  of  the  premises,  (N.  Y.),  452.  And  it  must  be  under  a 
using  them  as  his  own  for  the  requisite  claim  of  the  entire  title,  and  which  ex- 
statutory  period.  dudes  every  presumption  of  title  in  an- 
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upon  land  cannot  acquire  a  title  by  any  length  of  possession.^    In 

other.  Hoyt  v,  Dillon,  19  Barb.  (N.  Y.)  coavnenced,  and  a  continued  holding  with 
644.  Thus,  F.  entered  into  possession  the  assertion  of  light.  It  must  be  visible 
of  land  confessedly  without  title,  and  and  notorious,  and  exclude  the  exercise  of 
afterward  entered  into  a  contract  with  T.,  ownership  by  the  other  party,  and  must 
who  covenanted  to  give  him  a  deed  for  the  bd  hostile  in  such  aense  as  to  indicate  in- 
land.  T.  had  no  title,  and  only  claimed  tent  to  occupy  exclusively.  Miller  v, 
to  hold  under  B.  Thereafter,  F.  assigned  Piatt,  5  Duer  (N.  Y.),  272.  The  person 
the  contract  to  S.,  who  took  possession  having  the  legal  title  to  land  has  the  con- 
thereunder,  and  afterward  received  the  structive  possession  of  it.  To  overcome 
deed  from  T.  Subsequently,  he  obtained  that  possession,  and  perfect  title  by  opera- 
a  deed  from  B.,  the  patentee  and  true  ti on  of  the  statute  of  limitations,  or  create 
owner.  It  was  held  that  the  original  pos-  the  presuinptioo  of  a  grant  to  such  land, 
session  of  F.,  being  without  title,  was  to  there  must  be  an  actual  possession  of  some 
be  deemed  the  possession  of  B.,  the  paten-  part  of  the  land  in  dispute,  SDoddy  v, 
tee  ;  and  that  the  possession  of  S.,  under  Ereutch,  3  Head  (Tenii.),  301 ;  Foster  v. 
the  covenant  from  F.  to  T.  was  not  ad-  Grizzle,  1  Coldw.  (Teun.)  530;  as  it  is  the 
verse  to  B.,  so  as  to  defeat  a  deed  made  by  invasion  of  the  owner's  rights  by  an  actual 
him  during  that  possession.  Jackson  v,  visible  possession  of  the  land,  with  intent 
Sharp,  9  Johns.  (N.  Y.)  163.  In  Pepper  to  claim  it  against  the  owner,  that  lays  the 
V.  O'Dowd,  39  Wis.  538,  it  was  held  that  only  proper  foundation  for  the  operation 
in  order  to  constitute  adverse  possessiou  of  the  statute  of  limitations ;  a  mere  ad- 
entry  must  be  made  with  a  defined  claim  verse  claim  to  the  land  for  the  period  re- 
of  title  and  possession,  and  that  the  claim  quired  to  form  the  bar  is  not  sufficient 
cannot  be  enlarged,  except  by  acts  equiv-  Smith  v.  Lee,  1  Coldw.  (Tenn.)  549.  To 
alent  to  a  new  entry  and  a  new  possession,  make  a  possession  adverse,  two  things  must 
and  consequently  that  to  establish  a  title  concur.  There  must  be  an  entry  under  a 
by  possession  to  a  known  farm  outside  the  color  of  right  claiming  titie  hostile  to  the 
actual  possession  taken,  the  known  extent  true  owner  and  the  world,  and  the  entry 
of  the  farm  at  the  time  of  entry  must  be  must  be  followed  by  the  possession  and 
established;  and  that  an  adverse  possession  appropriation  of  the  premises  to  the  occu- 
founded  on  such  entry  is  limited  to  that  pant's  use,  done  publicly  and  notoriously 
extent.  And  under  this  rule  it  was  held  so  that  other  clcdmants  may  take  notice 
that  to  make  the  actual  adverse  possession  and  all  others  may  be  cognizant  of  the 
of  a  part  of  a  tract  of  farming  land,  which  fact.  Dixon  u.  Clark,  47  Miss.  220.  And 
was  once  possessed  and  used  as  several  the  adverse  character  of  the  possession 
farms  by  several  owners,  constructive  ad-  must  be  proved  to  the  satisfaction  of  the 
verse  possession  of  the  whole  tract,  it  must  jury  like  any  other  fact,  and  it  cannot  be 
be  shown  that  the  whole  tract  is  included  assumed  as  a  matter  of  law  from  mere  ex- 
in  some  of  the  claimants'  title  papers,  and  elusive  possession,  however  long  continued, 
that  the  several  farms  have  been  joined  to-  Russell  v.  Davis,  88  Conn.  562.  And  the  ,^  « ^ 
gether  in  one  known  farm  before  the  entry  proof  must  be  clear  that  the  party  hMig^rt*f^Zi 
under  which  the  claim  exists  was  made,  under  a  claim  of  right,  and  with  intent"  to 
An  adverse  possession,  to  constitute  a  bar,  hold  adversely.  Grube  v.  Wells,  34  Iowa, 
must  be  an  actual  and  hostile  possession,  148 ;  Washburn  v.  Cutter,  17  Minn.  361^ 
and  not  a  mere  trespass.  It  involves  an  Baker  v.  Swan,  32  Md.  355.  A  mere  p8f^ 
assumption  of  the  right  to  the  land  in  session  without  claim  of  title  can  afford  no 
question  from  the  time  it  is  alleged  to  have  presumption  of  nght  from  lapse  of '  time. 


1  Davenport  v.  Sebring,  52  Iowa,  364.  five    years,  it  was  held    that  ejectment 

Where  one  of  several  heirs  took  exclusive  would  not  lie ;  and  also  that  th^heir  in 

possession  of  land  belonging  to  a  number  possession  had  acquired  cufitlefl^Bie  land 

of  heirs,  and  improved  it,  without  interfer-  by  adverse  possession  for  the^quisite  pe- 

ence  from  them,  although  they  lived  in  riod,  and  that  no  claim  of  title  w^as  neces- 

the  immediate  neighborhood,  and  no  action  sary  to  perfect  an  adverse  holdin 

was  brought  by  them  for  more  than  twenty-  pau  i;.  Dubois,  89  Mich.  294. 


V"- 
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some  of  the  States  it  is  expressly  provided  that  where  the  possession 
is  not  held  under  any  writing,^  it  must  be  under  a  claim  of  title,  that 
is,  that  the  person  must  occupy  and  claim  the  premises  as  his  own ; 
and  practically  in  all  the  Stales  there  must  be  an  entry  or  possession 
under  a  claim  of  title,  or  such  a  user  of  the  premises  as  raises  a  pre- 
sumption of  such  a  claim,  and  in  man}'  of  the  States  a  claim  of 
title,  as  well  as  exclusive  and  continuous  Qccupanc}^  is  held  to  be 
indispensable ;  ^  and  generally  it  may  be  said  that  the  intention  of 
the  occupant  is  a  material  element  in  determining  whether  or  not 
the  possession  is  adverse  in  such  a  sense  as  to  operate  as  an  actual 
ouster  of  the  true  owner  and  defeat  his  right  of  entry.'  It  is  so  well 
settled  as  to  be  regarded  as  a  rule  that,  where  there  is  no  claim  of 
title  in  the  occupant,  his  possession  cannot  be  adverse  to  the  true  title, 
upon  the  principle  that,  where  a  person  is  in  possession,  making  no 
claim  whatever  to  the  premises,  his  title,  in  presumption  of  law,  is  in 
amit}"  with  and  subservience  to  the  true  title.^  Indeed,  the  courts  of 
Greorgia  have  extended  this  rule  so  far  as  to  hold  that,  where  a  person 
goes  into  possession  under  such  circumstances,  he  holds  as  tenant  at 
will  to  the  true  owner,  and  cannot,  by  secretly  attorning  to  another, 
change  the  character  of  his  possession  so  as  to  make  it  adverse.* 

Taggart  v.  Stanberry,  2  McLean  (U.  S.  Tread  well,  ante;  Jackson  v.  Waters,  12 

C.  C),  548 ;  Stillman  v.  White  Rock  Mfg.  Johns.  (N.  Y.)  865  ;  Jackson  r.  Howe,  14 

Co.,  8  W.  &  M.  (U.  S.)  589 ;  Peyton  ».  id.  406 ;    Johnson   v.  Irwin,  8  S.  &  R. 

Steth,  5  Pet  (U.  S.)  486.     In  Wilkes  v.  (Penn.)  291  ;  Markley  v.  Amos,  2  Bailey 

Elliott,  5  Cr.  (U.  S.  C.  C)  611,  it  was  (S.  C),  608;  Jackson  v.  Thomas,  16  Johns, 

held  that  there  mnst  be  an  entry  under  (N.  Y.)  293.     A  person  under  suqh  cir- 

claim  of  title,  or  a  subsequent  claim  of  cumstances  is  a  mere  intruder.     ''lutmsio 

bostUe  title  and  possession  under  it.     In  est  ubi  quis,  cui  nullum  jus  competit  in 

Ewing  r.  Burnett,  11  Pet.  (U.  S.)  41,  it  re  nee  scintilla  juris,  possessionem  vacuam 

was  held  that  an  entry  operates  as  an  ingreditur,   que  nee  corpora  nee  animo 

oufter,  or  not  according  to  the  intent  with  possidetur,  sicut  hereditatiun  jacentum." 

which  the  act  was  done.  Bracton,  Book  IV.  ch.  2,  fol.  160.     In 

1  Mississippi,    New    York,     Florida,  Book  II.   ch.   17,   fol.   89,  possession  is 

Louisiana,  Colorado,  South  Carolina,  Cal-  called  ''nuda,  ubi  quis  nil  juris  habet 

ifomia,  Wisconsin,  Nevada,   Texas,  An-  in  re,  nee  aliquam  juris  scintil^m,   sed 

zona,  Utah,  Dakota,  Idaho,  and  Montana,  tantum  nudum  pedum  possessionem."    As 

*  Hale  r.  Glidden,  10  K.  H.  897 ;  previously  stated,  such  possession  has 
Hunter  r.  Chrisman,  6B.  Mon.  (Ky.)  468  ;  always  been  treated  as  in  subservience  to 
Kinchelae  v.  Tread  well,  11  Gratt  (Va.)  the  true  title.  Jackson  v.  Porter,  1  Paine 
605  ;  Ewing  p.  Bnmett,  11  Pet  (U.  S.)  41;  (U.  S.  C.  C),  457  ;  Jackson  v.  Camp,  1 
Harvey  v.  Tyler,  2  Wall.  (U.  S.)  828.  Cow.  (N.  Y.)  606.     And  says  Story,  J., 

«  Brown  v.  Gay,  8  Me.  126 ;  Howard  in  Society,  &c.  v.  Pawlet,  4  Pet.  (U.  S.) 

V,  Endy,  29  Ga.  154 ;  Brown  v.  Cockerell,  480.    No  ouster  can  be  presumed  in  favor 

88  Ala.  45.     In  Simmons  v.   Nahant,  8  of  such  a  possession." 
Allen  (Mass.),  316,  the  court  held  that, in         *  Gay  v.  Mitchell,  85  Ga.  189.     See 

order  to  gain  a  possessory  title  to  land  also  opinion  of  Ryan,  J.,  Link  v.  Doerfer, 

lying  in    common  and  undivided,  there  42  Wis.  891,  where  he  intimates  that  a 

mu^jk^  proof  of  acts  of  ownership  done  person  so  possessing  land  may  subject  the 

^tV^^  iiJkention  of   asserting   a  title  tenant  to  some  form  of  action  for  the  prof- 

thereto.  its.    But  this  is  mere  obiter, 

•  Harvey  v.  Tyler,  cnite ;  Kinchelae  v. 
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Although  such  naked  possessiou  is  treated  as  held  in  subservience  to 
the  legal  title,  3xt  it  implies  no  privity  of  contract  with  the  legal  owner, 
or  duty  towai*ds  him  or  the  estate ;  and  while  his  possession,  unless  it9 
character  is  changed,  may  not  ripen  into  an  adverse  title,  upon  the 
principle  that,  unless  adverse  in  its  inception,  it  will  be  presumed  to 
continue  as  it  began,  yet  this  does  not  preclude  the  occupant  from  setting 
up  an  adverse  claim  at  any  time  he  chooses,  either  by  taking  a  convey- 
ance under  a  tax  title  or  any  conveyance,  or  by  any  act  which  changes 
the  character  of  his  occupancy  fh>m  amicable  to  adverse.^  '^  The  prin- 
ciple," says  the  court  in  a  case  previously  cited, ^ ''  that  possessiou  must 
in  its  inception  be  adverse,  and  continue  so,  is  not  well  understood." 
In  those  cases  in  which  that  observation  occurs  nothing  had  happened 
to  change  the  character  of  the  first  possession,  and  that  was  considered 
as  denoting  qtu)  animo  the  possession  was  held  under  the  first  entry. 

^'  If  one  enters  on  land  without  any  claim  or  color  of  title,  the  law 
adjudges  the  possession  to  be  in  subservience  to  the  legal  owner, 
and  no  length  of  possession  will  render  the  holding  adverse  to  the  title 
of  the  owner ;  but  if  a  man  enters  on  land,  without  claim  or  color  of 
title,  and  no  privity  exists  between  him  and  the  real  owner,  and  such 
person  afterward  acquires  what  he  considers  a  good  title,  from  that 
moment  his  possession  becomes  adverse." 

It  is  the  intention  to  claim  title  which  makes  the  possession  adverse ; 
but  this  intention  must  be  evinced  and  effectuated  by  the  manner  of 
occupancy ; '  and  neither  a  mere  claim  of  title  without  occupancy,^  nor 
a  mere  occupancy  without  an  intent  to  claim  title,  ai'e  sufiScient.^  ^*  It 
is  not  the  possession  alone,"  saj-s  Thompson,  J.,'  '^but  that  it  is 
accompanied  with  the  claim  of  the  fee,  which,  bj-  construction  of  law, 
is  deemed  prima  facte  evidence  of  such  an  estate."  The  intention 
need  not  be  expressed,  but  may  be  inferred  from  the  manner  of  occu- 
pancy ;  ^  and  in  one  case,  where  the  possession  was  shown  to  have  been 
in  fact  adverse,  it  was  held  that  the  statute  barred  an  entry  after  the 
lapse  of  the  requisite  period,  although  the  occupant  practised  deceit, 
and  lulled  the  owner  into  the  belief  that  he  did  not  intend  to  claim 
adversely.® 


1  Blackwood  v.  Van  Vliet,  80  Mich. 
118;  Bowman  v.  Cockrill,  6  Kan.  811; 
Blakeley  v.  Beater,  13  111.  708;  Moss  v. 
Shear,  25  Cal.  38;  Link  v.  Doerfer,  42 
Wis.  407;  Hamilton  t;.  Wright,  80  Iowa, 
480;  Stubblefield  v.  Borders,  92  111.  279. 

^  Jackson  v.  Thomas,  ante. 

•  Jackson  v.  Porter,  1  Paine  (IT.  S. 
C.  C),  457;  Bartholomew  v.  Edwards,  1 
Houst.  (Del.)  17.  In  Campan  v,  Dubois, 
39  Mich.  274,  it  was  held  that  no  claim  of 
title  is  necessaiyto  perfect  a  title  by  adverse 
holding. 


*  Abell  V,  Harris,  11  G.  k  J.  (Md.)  871; 
Cooper  V.  Smith,  9  S.  &  R.  (Penn.)  26. 

<  Brown  v.  Gay,  3  Me.  126;  Allen  v. 
Holton,  20  Pick.  (Mass.)  458;  Betts  v. 
Brown,  8  Mo.  App.  20;  McNamara  v.  Sea- 
ton,  92  ni  498;  Skinner  v.  Crawford,  54 
Iowa,  119. 

*  Jackson  v.  Porter,  1  Paine  (U.  S. 
C.  C. ),  457. 

7  Conyers  v,  Kenan,  4  Gra.  808. 

"  Strange  v,  Durham,  1  Brev.  (S.  C.) 
83;  and  see  Patterson  v.  Reigle,  4  Penn. 
St.  201.   In  Penufiylyania,  it  is  held  tha^ 
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Sec.  257.  Entry  or  PosseMion  without  Color  of  Title.  —  It  is  well 
settled  that,  where  a  person  relies  upon  naked  possession  as  the  founda- 
tion for  an  adverse  claim,  there  must  be  a  pedis  pbssessio^.OT  an  actual 
occupanc}' ;  and  the  possession  cannot  be  extended  by  construction 
beyond  the  limits  of  his  actual  occupation ;  ^  and  it  must  not  only  be 
actual,  but  also  yisible,  continuous,  notorious,  distinct,  and  hostile,^ 

where  an  entry  is  made  without  the  per-  71.  But  in  Hawkins  v.  Hudson,  45  Ala. 
mission  of  the  owner,  the  possession  is  482,  where  a  person  went  into  possession  of 
presumed  to  be  adyerse,  until  the  contrary  land  under  a  parol  gift,  and  actually  occu- 
ia  shown.  Niel  v.  McElhenny,  69  Penn.  pied  only  a  part  of  the  lot,  it  was  held  that 
St.  300.  his  title  could  not  be  extended  beyond  his 
1  Colbum  V,  HoUis,  8  Met.  (Mass.)  actual  occupancy,  as  against  a  bona  fide 
125;  Jackson  v.  Hardenburgh,  2  Johns,  purchaser  from  the  owner  of  the  legal  es- 
(N.  Y.)  234;  Hale  v.  Gliddon,  10  N.  H.  tate.  A  person  going  into  possession  with- 
897;  Feiguson  v,  Peden,  33  Ark.  150;  out  color  of  title,  but  as  a  mere  intruder, 
Wilson  V.  McEwan,  7  Oreg.  87;  Schneider  acquires  possession  '*inch  by  inch"  of  the 
«.  Botsch,  90  111.  577 ;  Peterson  v.  McCul-  part  which  he  occupies,  and  he  cannot 
lough,  50  Md.  35;  Foster  v,  l^etz,  86  111.  extend  his  title  beyond  the  limits  of  his 
412;  Wells  v.  Jackson  Manuf.  Co.,  48  actual  occupation  for  any  distance^  how- 
N.  H.  491.  In  Alabama,  the  title  in  such  ever  small.  Prescott  v.  Johnson,  9  Mar- 
cases  is  restricted  to  lands  enclosed  and  tin  (La.),  123;  Brooks  v.  Clay,  3  A.  E. 
under  cultivation.  Hawkins  v,  Hawkins,  Mar.  (Ky.)  545.  In  Miller  v.  Shaw,  7 
45  Ala.  482;  £dge  v.  Medlar,  82  Penn.  S.  &  R.  (Penn.)  143,  Duncan,  J.,  in  dis- 
St  86;  Clarke  v,  Wagner,  74  N.  C.  791;  cussing  this  question,  said :  *' A  wrongful 
Bristol  V.  Carroll  Co.,  95  111.  84;  Humph-  possession  cannot  be  extended  by  construc- 
ries  v.  Huffman,  33  Ohio  St.  633;  Foster  tion ;  constructive  possession  always  accom- 
V.  Letz,  86  111.  412.  Where  a  person  ac-  panics  the  right.  It  is  a  contradiction  in 
quires  a  title  by  naked  occupancy  upon  a  terms  that  a  man  by  wrong  should  have 
river,  his  title  cannot  be  extended  by  con-  any  right,  and  that  this  right  by  wrong 
stmction  to  the  centre  of  the  river.  Riley  should  be  extended  by  construction.  There 
V,  Jameson/ 3  N.  H.  23;  Coming  v.  Troy  cannot  be  two  conflicting  constructive  pos- 
Iron  Co.,  34  Barb.  (N.  Y.)  529.  But  a  sessions,  one  in  the  owner  and  the  other  in 
person  may  so  use  the  river  as  to  acquire  the  trespasser.  The  right  always  draws  to 
title  to  the  land  lying  under  it.  Thus,  it  the  possession,  and  it  there  remains, 
where  a  person  entered  upon  land  covered  until  seized  by  the  wi'ong-doer,  whose  pos- 
hy  a  mill-pond  adjoining  his  estate,  and  seaaion  is  strictly  possessio  pedis ;  who  must 
drove  spiles  and  erected  buildings  thereon,  necessarily  be  confined  to  what  he  has 
and  occupied  them  for  sixty  years,  it  was  grasped,  his  real  and  actual  possession, 
held  to  give  him  a  good  title  to  the  extent  Beyond  that,  no  length  of  time  will  protect 
of  the  space  covered  by  the  buildings,  al-  him;  because  beyond  that  the  owner's  pos- 
though  the  water  continued  to  flow  between  session  has  never  been  changed;  it  always, 
the  piles.  But  it  has  been  held  in  Wis-  in  contemplation  of  law,  has  continued 
eonsin,  where  a  person  who  has  an  equi-  in  him.  These  are  the  dictates  of  common 
table  title  to  wild  land,  goes  into  possession  sense,  of  common  justice,  and  of  the  com- 
and  clears  and  fences  a  small  portion  of  it,  mon  law."  Roger  v,  Benlow,  10  S.  &  B. 
and  chops  wood  upon  the  balance  of  the  (Penn.)  305. 

land    and    cultivates    the   clearing,    and  ^  In  Sparrow  v.  Hovey,  44  Mich.  63,  a 

the   neighbors  generally  understood  that  refusal  of  the  court  to  chai^  that  when 

the  land  belonged  to  the  occupant,  that  he  title  is  claimed  by  an  adverse  possession 

had  a  suflicient  constructive  possession  of  it  should  appear  that  the  possession  had 

the  whole  lot  to  constitute  a  notice  to  a  been    ''actual,   continued,   visible,   noto- 

person  taking  a  mortgage  from  the  holder  rious,  distinct,  and  hostile,"  but  merely 

•f  the  legal  title.   Wickes  v,  Lee,  25  Wis.  charging  the   jury   that   the   possession 
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and  of  snch  a  chamoter  as  to  indicate  exolusive  ownership  in  the  oc- 
cupant.^ No  definite  rale  as  to  what  constitutes  sufficient  possessory 
acts  can  be  given,  as  the  matter  must  necessarily  depend  largely  upon 
the  nature  and  character  of  the  property,  and  must  be  determined 
from  the  circumstances  of  each  case,  and  is  for  the  jury.  A  substantial 
fence  erected  around  land  is  a  sufficient  evidence  of  disseisin,^  and  the 
limit  and  extent  of  the  occupant's  claims ;  but  the  fence  must  be  sub* 
stantial,  and  a  brush  fence,'  or  a  fence  made  merely  by  lapping  trees 
one  upon  another,^  —  although  the  person  claiming,  the  land  occasion- 
ally entered  upon  it  and  cut  wood  and  timber,'  and  sold  a  part  of  the 
land,  — have  been  held  not  sufficient  to  constitute  a  disseisin,  although 
done  with  the  knowledge  of  the  owner.*  A  fence  erected  merelj^  for 
convenience  in  working  a  farm,  and  not  for  the  purpose  of  marking  the 
boundaries  according  to  the  title,  is  of  no  weight  in  determining  acts  of 
possession.^  A  fence  must  not  only  be  substantial,  but  it  must  also 
extend  around  the  whole  lot,  and  one  built  only  on  three  sides  of 
it  has  been  held  insufficient ;  ^  but  the  rule  would  be  otherwise  where 
upon  one  side  there  is  a  natural  substitute  for  a  fence,  as  a  ledge  of 
i*ocks,*  or  other  natural  obstruction  that  renders  a  fence  unnecessary, 
and  in  connection  with  the  fence  actually  constructed  forms  a  sufficient 
boundary  and  indicia  or  badge  of  ownership  of  the  lot  claimed.  The 
rule  may  be  said  to  be  that  where  an  enclosure  consisting  partly  of 
natural  and  partly  of  artificial  obstructions  is  relied  upon  as  in  itself 
establishing  a  possessio  pediSy  it  is  the  province  of  the  jury,  upon  all  the 
proofis,  and  considering  the  quantity,  locality,  and  character  of  the  land, 
to  decide  whether  or  not  the  artificial  barriers  were  sufficient  to  notify 
the  public  that  the  land  was  appropriated,  and  to  impart  to  the  claim 
of  appropriation  the  notoriety  and  indicia  of  ownership.^** 


**  must  be  actual,  continued,  and  visible/' 
was  held  erroneous,  although  in  fact  the 
possession  was  held  under  a  tax  title  which 
rendered  it  necessarily  hostile  to  the 
owner  of  the  original  title. 

1  Soule  r.  Barlow,  49  Vt.  329. 

«  Eingold  V.  Cheney,  4  Hall's  L.  J. 
(Md.)  128;  Miller  r.  Shaw,  7  S.  &  R. 
(Penn.)  129;  Munshowerv.  Patten,  10  id. 
834;  Mercer  w.  Watson,  1  Watts  (Penn.), 
830;  Burns  v.  Swift,  1  S.  &  R.  (Penn.) 
436;  Smith  ».  Hosmer,  7  N.  H.  436; 
Hank  v.  Senseman,  6  S.  &  R.  (Penn.)  21. 
If  a  person  enters  under  a  deed,  and  fences 
in  more  land  than  his  deed  covers,  he  will 
hold  the  whole  if  he  keeps  up  the  fence 
for  the  full  statutor}'  period.  Levettenham 
t?.  Leary,  18  Hun  (N.  Y.),  284. 

«  Hale  v.  Gliddon,  10  N.  H.  897. 

*  Cobum  V.  HoUis,  3  Met.  (Mass.)  125; 
Parker  v.  Parker,  1  Allen  (Mass.),  245; 


Slater  v.  Jepherson,  6  Cush.  (Mass.)  129; 
Jackson  v.  Schoonmaker,  2  Johns.  (N.  T.) 
280. 

*  Hale  V,  Gliddon,  ante;  Slater  v, 
Jepheraon,  ante, 

^  Slater  v.  Jepherson,  OTtte;  Parker  v. 
Parker,  ante. 

7  Soule  r.  Barlow,  49  Vt.  829.  In  Allen 
V.  Holton,  26  Pick.  (Mass.)  458,  it  was 
held  that  the  building  of  a  fence  upon  a 
part  of  another's  land,  for  the  purpose  of 
protecting  his  crops,  and  with  no  intention 
to  exclude  the  owner  from  the  lot,  although 
the  person  building  it  occasionally  cut 
wood  and  brush  from  the  lot  enclosed,  did 
not  constitute  a  disseisin. 

^  Armstrong  v,  Risteau,  5  Md.  256. 
But  see  Dennett  v,  Crocker,  8  Me.  239; 
Pope  V,  Hanmer,  74  N.  Y.  246. 

*  Louis  V.  Gorman,  29  Mo.  598. 

10  Brumagim  v.  Bradshaw,  89  Cal.  24. 
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In  a  Massachusetts  ease/  where  land  was  enclosed  by  a  river  and  a 
fence  and  road,  and  a  disseisor  occupied  as  near  it  as  was  convenient, 
it  was  held  that  this  might  be,  if  so  intended  by  the  occupant,  a  posses- 
sion of  the  whole  lot,  although  there  was  a  narrow  strip  uncultivated. 
In  a  Maine  case,'  where  land  was  claimed  by  actual  possession  and 
enclosure  by  a  fence,  and  was  bounded  on  one  side  bj-  a  pond  and  on 
the  other  by  lands  owned  by  the  claimant,  it  was  held  that  although  his 
fences  did  not  surround  the  land  in  question  on  all  sides  except  that 
next  to  the  pond,  yet  it  was  proper  to  submit  the  facts  to  the  jury  to 
determine  whether  they  were  erected  for  the  purpose  of  enclosing  the 
land  in  controversy,  or  merely  for  the  protection  of  his  own  land.* 
Where  the  party  relies  upon  a  fence  to  establish  his  title  to  land,  he 
cannot  extend  his  possession  beyond  its  limits,^  except  by  an  actual 
occupancy  of  the  land  outside  of  the  limits  of  the  fence  for  the  full 
statutory  period.  Thus,  where  a  claimant  to  land,  who  had  enclosed 
a  hundred  acres  of  land  and  cultivated  it  for  fifteen  years,  subsequently 
enclosed  fifty  acres  additional,  and  occupied  it  in  connection  with  the 
other  for  six  years,  it  was  held  that  he  only  had  title  to  the  hundred 
acres.^     Unless  expressly  made  so  by  statute,  the  mere  circumstance 


^  Allen  9.   Holton,   20  Pick.   (Mass.)  an  action  of  ejectment,  the  possession  must 

453.  be,  for  the  fall  statutory  period  prior  to  the 

^  Dennett  v.  Crocker,  8  Me.  239.  institution  of  the  suit,  an  open,  notorious, 

*  See  also  Soule  v.  Bariow,  arite,  and  continuous  occupancy  of  the  land,  or 

*  Ringold  V.  Cheney,  ante  j  Hull  v.  some  part  thereof,  under  color  of  title  to 
GittiDgs,  2  H.  &  J.  (Md. )  891;  Goewey  i7.  the  whole,  and  must  be  taken  in  good  faith 
Wrig,  8  III.  238.  under  a  claim   adverse   to   plaintiff  and 

^  Hull  V.  Gittings,  ante.    Adverse  pos-  those  from  whom  he  derives  title.  Turner 

session  is  made  out  by  the  coexistence  of  v.  Hall,  60  Mo.  271 ;  and  must  be  such  as 

two  distinct  ingredients :  the  first,  such  a  operates  as  a  notice  of  the  claim  of  title 

title  as  will  afford  color;  and,  second,  such  to  all  parties.  Wilder  v.  Clough,  65  N.  H. 

possession  under  it  as  will  be  adverse  to  859.     And  under  this  rule  it  has  been 

the  right  of  the  true  owner  ;  and  whether  held  that  for  the  purpose  of  preventing 

these  two  essentials  exist  is,  in  all  cases,  a  the  establishment  of  a  right  to  maintain 

question  of  law,  to  be  determined  by  the  across   one   lot  of  land  a  drain  leading 

court,  though  the  facts  upon  which  they  from  another  lot,  by  adverse  use  contin- 

are  founded  are  for  the  finding  of  the  jury,  ued  for  twenty  years,  the  testimony  of  a 

Baker  v.  Swan,  82  Md.  355.     P.  was  the  person  who  within  that  time  owned  the 

equitable  owner  of  sixty  acres  of  land,  of  first  lot   is   admissible,  that  during  the 

which  three-fourths  of  an  acre  had  been  time  he  owned  it,  and  with  ample  oppor- 

cleared  and  fenced.     He  left  the  land  in  tunities,  if  visible,  he  never  knew  of  the 

charge  of  a  person  living  on  an  adjoining  existence  of  the  drain.     Hannefint;.  Blake, 

tract,  who  chopped  wood  upon  it,  and  cul-  102  Mass.  297.    A  claim  of  title  based  on 

tivated  the  clearing.     The  land  was  in  a  continuous  ]x>sse8sion  is  not  impaired  by 

densely  timbered  and  sparsely  settled  coun-  the  fact  of  occasional  occupancy  by  persons 

try,  and  the  neighbors  generally  under-  not  distinctly  shown  to  be  in  under  the 

stood  that  the  land  belonged  to  P.     Held,  claimant,   if  the  same  is  not  positively 

to  be  such  a  possesRion  as  constituted  notice  proved  to  have  been  adverse,  nor  the  claim 

of  P.'s  right  to  one  who  took  a  mortgage  at   any   time   to   have   been   abandoned, 

from  the  holder  of  the  legal  title.    Wickes  Baynor  v.  Lee,  20  Mich.  384.     Compare 

«.  Lake,  25  Wia.  71.     In  order  to  defeat  Whalley  v.  Small,  29  Iowa,  288.      The 
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that  a  person  erected  a  fence  around  a  lot,  however  sabstantial,  is  not 
of  itself  sufficient  evidence  of  exclusive  occupation ;  it  must  also  be 
shown  that  the  person  claiming  not  only  held  the  land  adversely',  but 
also  that  he  had  the  exclusive  occupation  of  the  land  surrounded  bj  the 
fence  for  the  entire  statutory  period.^ 

Sec.  258.  Ocoupanoy  vrhere  Premises  are  not  enclosed.  —  As  pre* 
viously  stated,  the  question  whether  an  alleged  possession  is  marked  by 
the  characteristics  requisite  to  make  it  adverse,  and  the  foundation  for 
a  title  by  occupancy,  is  not  wholly  a  question  of  law,  and  is  a  question 
for  the  jury,  under  proper  instructions  from  the  oourt^    The  question  as 

operations  of  building  a  shed,  quarrying  charge  to  the  Jury  that  "in  the  case  of 
rock,  erecting  a  limekiln,  and  cutting  rough  pasture>land  actual  occupation  by 
wood,  to  burn  it  for  the  purpose  of  mak-  an  ordinary  enclosure  is  sufficient  evidence 
ing  lime  on  the  land  in  dispute,  continued  of  occupation,"  was  held  erroneous.  "  We 
uninterruptedly  for  more  than  seven  years,  think,"  said  Park,  J.,  **  the  court  intended 
constitute  such  a  possession  as  will  give  a  to  be  understood  that  if  a  person  encloses 
good  title  to  the  person  claiming  adversely  rough  pasture-land  by  an  ordinary  fence, 
under  it  Moore  v,  Thompson,  69  N.  C.  it  is  a  sufficient  evidence  that  he  is  in 
120.  It  is  for  the  jury  to  say  whether  occupation  of  the  land  enclosed.  If  this 
one  who  does  acts  of  ownership  upon  wild  is  the  proposition,  we  cannot  assent  to  it. 
land,  and  afterwards  buys  it,  was  in  pos-  The  party  may  be  a  trespasser  by  so  doing, 
session  before  his  conveyance,  and  under  He  may  be  hired  by  another  to  do  it  He 
the  grantor  or  adverse  to  him,  possession  may  have  the  permission  of  another  to 
at  that  time  under  color  of  the  grantor's  construct  the  fence  for  other  purposes  than 
title  being  necessary  to  support  a  plea  of  the  taking  possession  of  the  land.  .  .  .  We 
the  statute,  and  the  grantor  never  having  think  the  remaining  part  of  the  chaige 
been  personally  in  possession,  the  land  b  erroneous,  which  is,  that  the  exclusive 
being  wild,  and  his  claim  a  tax  title,  use  and  occupation  of  the  laud  enclosed  by 
Wiggins  V,  HoUey,  11  Ind.  2.  Possession  ordinary  stone  walls  during  the  period  of 
of  land  is  prima  facie  evidence  of  title  forty  years  is  evidence  of  adverse  posses- 
thereto  ;  and  an  exclusive  possession  and  sion.  This  part  of  the  charge  withdraws 
occupancy  for  ten  years,  under  a  claim  of  from  the  jury  entirely  what  constitutes  the 
absolute  title,  and  where  there  is  no  ad-  essence  of  adverse  possession,  to  wit,  the 
verse  showing,  is  sufficient  evidence  for  a  adverse  character  of  the  exclusive  posses- 
jury  to  infer  a  title  in  fee-simple  in  the  sion  during  the  forty  years.  Adverse  pos- 
occupant,  on  an  appeal  from  the  appraise-  session  includes  exclusive  possession,  which 
ment  and  assessment  of  county  commis-  is  only  an  ingredient  in  its  composition, 
sioners,  of  land  taken  for  a  railroad.  Gulf  The  exclusive  possession  must  have  a  char- 
R.  R.  Co.  V.  Owen,  8  Ran.  409.  For  a  acter  that  does  not  ordinarily  belong  to  it, 
person  holding  lands  in  adverse  possession,  and  that  character  must  be  proved  to  the 
to  accept  a  lease  Irom  the  owner  of  the  satisfaction  of  the  jury,  like  any  other  fact 
title,  interrupts  the  running  of  the  statute  It  can  never  be  assumed  as  a  matter  of  law 
of  limitations.  The  lease,  if  not  void  for  from  exclusive  possession,  however  long 
fraud,  &c.,  creates  the  relation  of  land-  continued."  See  also  Walsh  v.  Hill,  41 
lord  and  tenant;    and   during  the  term  Cal.  571. 

there  can  be  no  adverse  possession  by  the  '  Webb  v.   Richardson,    42  Yt   465. 

tenant,  unless  by  some  act  which  would  Lord  Mansfield,  in  the  celebrated  case, 

create  an  adverse  possession  if  done  by  a  Taylor  v.  Horde,  1  Burr.  60,  laid  down 

teuant  who  entered  under  a  lease.     Abbey  the  broad  rule  that  "  disseisin  is  a  fact 

Homestead   Assoc,    v.    Willard,    48   Cal.  to  be  found  by  the  jury."    This  rule  has 

614.  been  adopted  in  our  courts;  and  it  is  inva- 

^  In  Russell  v.  Davis,  88  Conn.  562,  a  riably  held  that  the  question  as  to  whether 
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to  what  constitntes  adverse  possession,  as  well  as  what  evidence  is 
necessary  to  establish  it,  is  for  the  court ;  bat  the  question  as  to  whether 

an  occupancy  was  with  an  adverse  intent  under  claim  of  title,  which  is  material, 
must  be  found  by  the  jury.  Poignard  v»  HoUister  t>.  Young,  42  Vt.  403.  Where 
Smith,  6  Pick.  (Mass.)  172;  Hall v.Deeney,  a  claimant  relies  upon  his  possession  to 
10  Vt.  593 ;  Jackson  v.  Joy,  9  Johns,  defeat  the  lieu  of  a  judgment,  he  must 
(N.  Y.)  102  ;  Bradstreet  v.  Huntington,  5  prove  actual  possession,  and  it  is  not  suffi* 
Pet.  (U.  S.)  402;  Kinsell  v,  Daggett,  11  cient  to  prove  that  he  had  such  possession 
He.  309  ;  Jackson  v,  Stephens,  18  Johns,  as  a  deed  gave,  without  proving  by  the 
(N.  Y. )  496  ;  Colbum  v,  Hollis,  3  Met.  deed  itself,  or  otherwise,  the  character  and 
(Mass.)  125;  Gayettef.  Bethune,  14  Mass.  extent  of  the  possession  which  the  deed 
55  ;  Hopkins  v.  Robinson,  3  Watts  gave,  or  what  occupation  was  had  under 
(Penn.),  205  ;  Brandt  v.  Ogden,  1  Johns,  the  deed.  Eagle  &  M.  Co.  o.  Bank  of 
(N.  Y.)  156;  Jackson  v,  Sharpe,  9  id.  163;  Brunswick,  55  6a.  44.  And  an  actual 
Jackson  v.  Wheat,  18  id.  40;  Jackson  v.  possession  of  some  part  of  the  premises 
Waters,  12  id.  365;  Jackson  v.  Ellis,  13  must  be  shown.  If  an  easement  is  claimed 
id.  118;  Smith  v.  Burtis,  9  id.  174;  Jack-  by  prescription,  the  use  of  the  right  is  the 
son  V,  Newton,  18  id.  355;  Jackson  v,  only  evidence  of  the  extent  to  which  it 
Thomas,  16  id.  293  ;  Jones  v.  Porter,  3  P.  was  acquired;  and  such  use  must  be  shown 
&  W.  (Penn.)  132  ;  McCluny  v,  Ross,  5  to  have  been  adverse,  continuous,  and  un- 
Wheat.  (U.  S.)  124;  Her  v.  Routh,  3  Miss,  interrupted,  with  the  )cnowledge  and  ac- 
276;  Cummingsv.  Wyman,  10  Mass.  468;  quiescence,  express  or  implied,  of  the 
Wallace  v.  Duffield,  2  S.  &  R.  (Penn.)  owner  of  the  soil  in  or  over  which  it  ia 
627;  Schwartz  v,  Euhn,  10  Me.  274;  Ath-  acquired,  and  while  such  owner  was  legally 
erton  v,  Johnson,  1  K.  H.  34;  Munshawer  capable  of  repelling  the  exercise  of  the 
V.  Patten,  10  S.  &  R.  (Penn.)  334;  Over-  right.  Peterson  r.  McCullough,  50  Ind. 
field  V,  Christie,  7  id.  172  ;  Boiling  v,  35.  And  where,  while  the  right  was  being 
Petersburgh,  3  Rand.  (Va.)  536;  Malson  exercised,  and  before  the  statutory  period 
r.  Frye,  1  Watts  (Penn. ),  433 ;  Bell  v.  had  elapsed,  the  owner  asserts  his  rights 
Hurtley,  4  W.  &  S.  (Penn.)  32;  McNair  by  an  action  for  the  injury  resulting  from 
V.  Funt,  5  Mo.  300;  Jackson  v.  Jawdin,  9  such  use,  it  cannot  ripen  into  a  right. 
Johns.  (N.  Y.)  102;  Rogers  v.  Madden,  2  Cobb  t;.  Smith,  38  Wis.  21.  But  mere 
Bailey  (S.  C. ),  821  ;  Mill  Dam  Corpora-  verbal  objections  to,  or  denial  of,  the  right 
tion  V.  Bullfinch,  6  Mass.  229;  Bracken  v.  of  user,  is  not  such  an  interruption  as  will 
Martin,  3  Yeig*  (Tenn. )  55  ;  Warren  ».  prevent  an  acquisition  of  tlie  right  by  pre- 
Childs,  11  Mass.  222;  Read  v.  Goodyear,  scription.  Kimball  t;.  Ladd,  42  Vt.  747. 
17  S."  &  R.  (Penn.)  350;  Pray  v.  Pierce,  7  The  occasional  cutting  of  timber  and  boil- 
Mass.  383;  Stephens  v.  Dewing,  2  Aiken  ing  of  sugar  on  the  land  of  another,  by  the 
(Vt.),  112.  The  proof  to  establish  adverse  occupier  of  an  adjoining  tract,  and  the 
possession  must  be  clear  and  positive,  and  extension  of  his  lines  so  as  to  include  a 
not  left  to  inference.  Weaver  i?.  Wilson,  small  portion  of  the  meadow-land,  is  not 
48  HI.  125;  Jackson  v.  Bomer,  id.  203  such  a  possession  as  will  give  title  under 
But  when  once  established,  it  is  presumed  the  statute  of  limitations.  In  such  cases, 
to  continue,  in  the  absence  of  proof  of  the  statute  only  extends  to  the  ground  ac- 
aliandonment,  or  of  possession  by  another  tually  included  in  the  interference.  Wash- 
under  claim  of  title.  Marston  v.  Rowe,  abaugh  v,  Entriken,  36  Penn.  St.  513. 
43  Ala.  271.  Upon  the  trial  of  a  question  Evidence  of  the  customary  use  of  wood- 
involving  such  a  title,  the  claimant  may  land,  as  by  taking  firewood  and  lumber 
introduce  the  record  of  proceedings  and  therefrom,  has  been  held  in  Pennsylvania 
judgment  in  an  action  of  trespass  pre-  not  to  avail  to  destroy  a  valid  title  in 
viously  brought  by  him  against  a  third  another,  unless  accompanied  by  proof  of 
'  person  in  respect  of  the  same  premises,  actual  possession  by  residence  or  cultiva- 
Such  record  is  not  evidence  of  his  title,  tion  of  part  of  the  tract  to  which  the 
bat  it  is  evidence  that  his  possession  was  woodland  belongs,  under  color  of  title,  or 
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the  possession  in  a  given  case  is  adverse,  or  under  the  owner's  title,  is 
for  the  jury,  and  the  person  setting  op  the  claim  takes  the  burden  of 
establishing  all  the  requisites  to  make  his  title  by  occupancy  complete.^ 
But  the  court  may  decline  to  submit  the  question  of  adverse  possession  to 
the  jur}',  where,  from  the  undisputed  facts,  as  a  matter  of  law,  no  such 
possession  exists.^  The  character  of  the  possession  requisite  to  estab* 
lish  a  title  by  adverse  possession  has  already  been  adverted  to,  and  from 
what  has  been  said  it  will  be  readily  understood  that  the  possession 
must  be  of  a  different  character  from  that  which  marks  the  conduct  of 
a  mere  trespasser,  —  it  must  be  so  open,  notorious,  and  important  as  to 
operate  as  a  notice  to  all  parties  that  it  is  under  a  claim  of  right ;  that 
the  right  of  the  true  owner  is  invaded  and  denied  with  an  intention  on 
the  part  of  the  occupant  to  assert  a  claim  of  title  adverse  to  his ;  '  that 
is,  a  person  must  possess,  use,  and  occupy  the  land  as  owner,  and  as 
an  owner  would  do ;  and  an  occasional  exercise  of  dominion  by  broken 
and  unconnected,  acts  of  ownership  over  lands  which  may  be  made 
productive  is  in  no  respect  calculated  to  assert  to  the  world  a  claim  of 
right,  but,  in  the  language. of  Tatlor,  C.  J.,^  ''  such  conduct  bespeaks 
the  fitful  invasions  of  a  conscious  trespasser  rather  than  the  confident 
claims  of  a  rightfhl  owner."  There  can  be  no  hardship  in  limiting  the 
claims  of  a  wrong-doer  to  his  actual  occupancy,  or  in  requiring  him 
to  occupy  in  such  a  decisive  manner  as  to  indicate  his  claim  of  owner- 
ship ;  and  the  distinction  between  the  claim  of  a  person  under  naked 
possession  and  one  who  claims  under  color  of  title,  both  as  to  the  extent 

by  marked  boiindariea,  taken  and  main-  the  occupant  was  in  possession  of  the  whole 

tained  for  the  statutory  period.     Hole  v.  forty.     Teabout  r.  Daniels^  88  Iowa,  158. 

Rittenhouse,  27  Penn.  St.  116.     Evidence  It  is  not  necessary  that  the  adverse  char- 

of  occupation  of  wild,  unenclosed  land,  by  acter  of  the  possession  should  be  actually 

cutting  firewood  and  bushes,  and  trimming  brought  home  to  the  knowledge  of  the 

the  trees  thereon,  and,  in  one  instance,  plaintiff  by  affirmatiye  proof,  if  it  was  ad- 

within  twenty  years,  by  cutting  off  the  verse  to  all  others,  open,  notorious,  and 

entire  growth  of  wood  upon  the  land,  and  held,  under  claim  of   title.     Scruggs   v. 

leaving  it  to  grow  over  again,  is  held  in-  Scruggs,  48  Mo.  142. 

sufficient  in  Massachusetts  to  establish  a  ^  Herbert  v.   Henrick,  16  Ala.   581 ; 

title  by   possession,   although   such  acts  Buney  v.  Schoneberger,  2  Watts  (Penn.), 

are  within  the  knowledge  of   the  owner.  23  ;  Jones  v.  Porter,  2  P.  &  W.   (Penn. ) 

Parker  v.  Parker,  1  Allen  (Mass.),  246.  132;  Gill  r.  Fauntleroy,  8  B.  Mon.  (Ky.) 

Occupancy  through  a  tenant  is  sufficient  177;  Baker  v.  Swan,  32  Md.  855;  Wash- 

Smith  V,  Jackson,  76  111.  254.     Fencing  in  bum  v.  Cutter,  17  Minn.  861. 

a  small  portion  of  the  highway,  not  suffi-  ^  Argotslnger  v.  Vines,  82  N.  Y.  808; 

cient  to  seriously  obstruct  public  travel,  Bowie  v.  Bahe,  8  Duer(N.Y.  Superior  Ct), 

although  done  by  an  adjoining  land-owner  35;  Nearhoff  v,  Addleman,  31  Penn.  St. 

under  claim  of  title,  does  not  constitute  an  279. 

adverse  ftossession  which  can  ripen  into  ^  Beatty  v.  Mason,  80  Md.  409;  CairoU 

title.    Brooks  v.  Riding,  46  Ind.  15.    Evi-  v,  Gillion,  S3  Qtu  539;  Thomas  v.  Babb, 

dence  that  a  house  and  granary  were  built  45  Mo.  384;  Soule  v.  Barlow,  49  Vt.  829; 

upon  the  forty  acres  in  controversy,  and  Paine  v.  Hutchings,  49  id.  814. 

that  one  halfof  the  tract  was  cultivated  and  *  Jones  v.  Bidley,  2  N.  C.  400. 
enclosed,  —  held,  to  warrant  a  finding  that 
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of  his  claim  and  the  kind  or  quality  of  possession  requisite  to  establish 
it,  must  not  be  lost  sight  of. 

Under  the  rule  as  stated  si/pra^  an  adverse  entry  upon  land,  and  dig- 
ging a  canal  and  felling  trees,^  or  turning  cattle  upon  unenclosed  land 
to  pasture,'  paying  taxes  upon  it  and  surveying  it,'  or  surveying  and 
marking  the  lines  around  it,  and  the  occasional  cutting  of  grass  ^  or 
wood  and  timber  for  use  and  sale,^  a  survey  which  is  not  accompanied 
by  any  other  act  of  user  or  occupation,  —  is  not  sufficient  to  establish  an 
oaster,  or  prove  that  the  party  went  upon  the  land  to  claim  title ;  *  nor 
does  an  entry  upon  lands,  cutting  wood  and  splitting  rails,*  or  occa- 
sional entries  at  long  intervals,  at  one  time  to  cut  timber  and  at 
another  to  make  bricks,*  tend  to  establish  a  title  to  land  by  adverse 
occupancy.  Indeed,  in  Massachusetts  *  it  is  held  that  there  can  be  no 
adverse  claim  to  wild  or  wood  land  bj*  a  naked  entry,  without  an  actual 
enclosure  built  by  the  person  claiming  title  or  those  under  whom  he 
claims ;  and  if  the  entry  is  under  color  of  title,  the  claimant  must  either 
enclose  the  land,  or  in  some  way  manifest  his  exclusive  occupation, 
which  must  be  of  such  a  character  as  to  disseise  the  owner, ^^  and 
whether  or  not  he  has  so  occupied  is  a  question  of  fact  for  the  jurj*.^ 
But  in  that  State  it  has  been  held  that  a  title  to  flats  mav  be  made 
by  an  appropriate  occupation,  by  entering  upon  and  filling  them  up,  or 
bj'  building  a  wharf  and  using  the  flats  adjoining  for  laying  vessels, 
and  that  in  such  case  the  occupant  will  acquire  an  adverse  title  not  only 
to  the  land  covered  by  the  wharf,  but  also  to  so  much  of  the  land  under ' 
the  water  (as  in  this  case  eighty  feet)  as  was  used  for  the  purpose  of 


1  McCarty     ».    Faucher,    12    Martin  245 ;  Hale  v.  Gliddon,  10  N.  H.  897 ; 
(La.),    300;    Prevost  r.  Johnston,   9  id.  Washburn  ».  Cntter,  17  Minn.  361. 
123.  6  Beatty  o.  Mason,  80  Md.  409. 

2  Andrews  v,  Mnlford,  1  Hayw.  (N.  C.)  '  Carroll  r.  GilJion,  33  Ga.  589. 

311.    In  Sepulveda  v.  Sepnlveda,  89  Cal.  »  Williams    r.    Wallace,     78    N.    C. 

18,  such  a  use  of  land  was  held  not  such  854. 

as  would  enable  the  owner  to  maintain  an  '  Morrison  v,   Ghapin,  97  Mass.  72  ; 

action,   consequently  could  not  be  con-  Morris  o.  Callanan,  105  id.  129. 

Btnied  into  a  disseisin.  ^^  Bates  v.  Norcross,  14  Pick.  (Mass.) 

«  Paine  ».  Hutchins,  49  Vt.  314  ;  Mil-  224;  Coburn  v.  Hollis,  3  Met.  (Mass.) 

ler  r.  Long  Island  R.  R.  Co.,  71  N.  Y.  128. 

380.  11  Onmroings  ».  Wyman,  10  Mass.  464  ; 

*  Kennebeck  Purchase  ».  Springer,   4  Parker  r.  Locks  and  Canals,  3  Met.  (Mass.) 

Mass,  416.     See   Miller  v.    Long  Island  91.     The  exercise  of  a  right,  for  however 

li.  R.  Co.,  71  N.  Y.  880,  where  it  was  long  a  time,  under  circum.stance8  which 

held  that  an  occasional  entry  upon  wood-  are  not  inconsistent  with  the  exercise  of 

land  was  not  sufficient  to  maintain  an  the  same  right  by  others,  will  not  establi.<«h 

action  for  an  injury  to  the  freehold.  a  prescriptive  right  to  an  exclusive  use 

^  Slater  o.  Jefferson,  6  Cush.  (Mass.)  thereof,  although  no  other  person  did  in 

129  ;  Parker  o.  Parker,  1  Allen  (Mass. ),  fact  exercise  the  privilege.    State  v,  Cin- 
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laying  vessels.^  Bat  as  the  use  of  navigable  waters  for  the  passage  of 
vessels  to  and  from  a  wharf  is  a  usage  of  common  right,  the  title  was 
restricted  to  the  portion  of  the  flats  used  for  la3*ing  the  vessels,  and  did 
not  embrace  that  portion  of  them  lying  beyond  and  between  the  outer 
limits  of  the  eighty-feet  strip  and  that  portion  of  the  shore  where  the 
title  of  the  State  terminated.^  The  exercise  of  a  common  right,  how- 
ever long  continued,  cannot  operate  a  disseisin.*  This  rule  was  well 
illustrated  in  a  Connecticut  case,^  in  which  it  appeared  that  N.,  in  1818, 
sunk  an  old  scow  filled  with  stones  in  a  navigable  river  on  a  flat  be- 
tween two  channels,  and  constructed  a  rude  pier  thereon,  which  he  used 
for  fishing,  but  which  was  overflowed  at  high  water.  By  gradual  accre- 
tion of  sand  an  island  was  flnally  formed,  which  emerged  fh)m  the  flats 
about  the  year  1845.  N.  died  during  this  year,  having  used  the  pier 
and  the  ground  forming  around  it  for  flshing  purposes,  and  for  those 
purposes  only.  The  pier  was  also  kept  in  repair  by  him  during  this 
time,  and  he  claimed  the  place  as  his  own  property.  In  1845,  D.,  a  son 
of  N.,  claimed  the  island  as  his  heir,  and  used  it  in  the  same  way  till  his 
death  in  1864,  when  another  son  took  it  and  occupied  it  in  the  same 
way  until  his  death  in  1866,  at  which  time  it  was  inventoried  as  a  part 
of  his  estate.  From  the  first  construction  of  the  pier  down  to  this  time 
the  pier  and  the  island  were  used  by  large  numbers  of  people  for  fish- 
ing, without  license  from  any  one,  and  without  payment.  The  claim  of 
N.  and  his  sons  that  the  place  was  their  own  property  did  not  appear 
to  have  been  recognized  by  others,  or  to  have  been  enforced  or  gene- 
rally made  known.  It  was  held  that  neither  N.  nor  bis  sons  were  in 
such  exclusive  and  adverse  possession  as  to  acquire  title  against  the 
State  or  any  other  owner.  Their  occupation  was  rightful  as  the  exer- 
cise of  a  right  common  to  all  the  public,  and  so  was  not  adverse.'    The 


dnnati  Gas  Light  Co.,  18  Ohio  St.  262.  <  Wheeler  v.  Stone,  ante.  In  Wilson  v. 
Thus,  the  ordinary  use  of  a  street  by  a  McEwan,  7  Oreg.  87,  it  washeldthataper- 
railroad  company,  for  its  track  and  trains,  son  who  claimed  several  blocks  of  land, 
being  a  use  as  a  way  only,  can  never,  by  an<l  occupied  one  adversely,  conid  not 
any  lapse  of  time,  and  even  though  con-  claim  title  to  the  others  simply  because  he 
tinuons  and  exclusive,  ripen  into  a  title  to  had  paid  the  taxes  thereon  and  warned  off 
the  fee  of  the  strip  of  land  used.    For  them  trespassers. 

to  gain  such  title  upon  the  principles  of         '  Green  v,  Chelsea,  24  Pick.  (Mass.) 

adverse  possession,  it  must  appear  that  71 ;  Drake  v.  Curtis,  1  Cush.  (Mass. )  895. 
they  occupied  the  land  under  a  claim  of         *  Tracy  v,  Norwich,  &c.  R.  R.  Co.,  89 

ownership  of  the  soil,  and  adversely  to  the  Conn.  882. 

use  of  it  by  the  public  as  a  street.   Indian-         ^  See  also  £ast  Hampton  v.  Kirk,  68 

apolls,  &c.  R.  R.  Co.  v,  Rosh,  47  Ind.  25.  N.   Y.   459,   where   the   same  rule  was 

^  Wheeler  v.  Stone,  1  Cush.  (Mass.)  adopted  where  the  only  possessory  acts 

818.  See  also  Kicbols  v,  Boston,  98  Mass.  were  such  as  existed  as  a  common  right. 

89.  Tappan  v,  Bomham,  8  Allen  (Mass.),  66 : 
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fact  that  a  peeson  passes  over  flats  with  vessels  and  aachors  them  there, 
or  uses  tlie  flats  for  the  purposes  of  access  and  egress  from  a  wharf,^  or 
sails  over  them  with  boats  or  vessels  for  a  long  period,  for  the  purposes 
of  navigation,^  does  not  amount  to  possessory  acts  sufficient  to  give 
title  under  the  statute ;  nor  does  the  cutting  of  grass  ever}*  j'ear  upon 
flats  parti}'  covered  with  water,*  or  the  entry  upon  an  open  beach  for  a 
long  period  of  time  and  gathering  and  removing  the  seaweed,  because 
these  acts  are  consistent  with  the  rights  of  the  rest  of  the  public,  and 
affonl  no  evidence  of  an  adverse  claim.^  An  entry  upon  land  and 
erecting  a  bnilding  or  buildings  thereon  operates  as  a  disseisin  to  the 
extent  of  the  actual  occupancy,  but  title  to  adjacent  lands  occasionally 
nsed  in  connection  with  the  buildings  cannot  be  acquired  by  such  use  ;  ** 
but  if  the  use  of  adjoining  land  is  of  such  a  character  that  it  can  be  said 
to  be  continuous,  as  where  a  house  was  extended  over  a  part  of  the- 
land,  and  the  rest  was  cultivated  as  a  garden  under  a  claim  of  title, 
the  use  operates  as  a  disseisin  of  the  whole.*  Of  course  an  entr}'  upon 
land,  and  improving  or  cultivating  it,  continued  for  the  requisite  statu- 
tory period,  even  though  the  person  entering  has  no  color  of  title, 
will  give  title  to  all  the  land  actually  cultivated  or  improved,  but  no- 
more.^  So,  using  land  for  mining  purposes  or  quarrying  stone,"  and 
cutting  wood  for  a  lime-kiln,*  clearing  and  cultivating  new  fields, 
taming  out  old  ones  and  cutting  wood  promiscuously,  has  been  held, 
sufficient.  ^<^ 

Sec.  259.  Entry  and  Possession  with  Color  of  Title. — We  have- 
seen  by  the  last  section  that  a  person  entering  upon  lands  adversely, 
without  anv  deed  or  color  of  title,  is  restricted  to  the  land  actually 
occupied  b}'  him,  and  takes  nothing  bej'ond  the  limits  of  his  actual* 
occupancy,  and  also  that  he  is  required  to  occupy  the  land  for  the  pur- 
poses of  improvement  or  cultivation ;  but  where  a  person  goes  into 
possession  under  color  of  title,  duly  recorded,  in  which  the  boundaries 
of  the  lot  are  defined,  this  operates  as  constructive  notice  to  all  the 
world,  of  his  claim,  and  also  of  its  extent,  so  that  not  onlj^  does  a 
sufficient  occupancy  of  a  part  of  the  lot  carry  with  it,  by  construction, 

a 

also,  Drake  v.  Curtis,   1   Ciish.  (Mass.)  *  HastiDga    v,    Merriam,    117    Masfl. 

395.  245. 

^  Wheeler  V.  Stone,  anU,  7  Miller  v.  Shaw,  7  S.  &  R.  (Penn.) 

«  Drake  v,  Curtis,  anU.                       •  120 ;   M'Cafli-ey  v,   Fisher,    4  W.  &    S. 

*  Com.  V.  Roxbary,  9  Gray  (MaBS.),  (Petin.)  181 ;  Hall  v.  Powell,  4  S.  &  R. 

451.  (Petin.)  456. 

^  Tappan   v.    Bnmham,    ante ;    Kact  '  Bell  v,  Denson,  56  Ala.  444. 

Hampton  «.  Kirk,  ante,  *  Moore  v.  Thompson,  69  N.  0. 120. 

«  Poignaid  o.  Smith,  3  Pick.  (Mass.)  ^o  Wallace  v.  MaxweU,  10  Ired.  (N.  C.) 

272.  110. 

TOL.  II.  — 11 
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the  possession  of  the  entire  premises  described  by  his  convevanee, 
where  the  boundaries  are  well  defined/  but  &iso  dispenses  with  the 
rule  as  to  pedis  possession  and  only  requires  from  him  such  an  occu- 
pancy as  the  nature  and  character  of  the  premises  admits  of.'  U'lie 
rule  is  well  stated  in  an  Illinois  case,*  that  a  person  who  enters  into 

1  Stevens  v,  Holliater,   18  Vt.    294  ;  v,  Rieble,  7  Watte  (Penn.),  86  ;  Saxton  i?. 

Bank  v.  Smyers,  2  Strobh.  (S.  C.)  23  ;  Le-  Hunt,  20  N.  J.  L.  487  ;  Bowman  t;.  Bart- 

noir  i;.  South,  10  Ired.  (N.  C.)287  ;  John-  lett,  8  A.  K.  Mar.  (Ky.)  99  ;  Cheney  v, 

son  V.  McMillan,  1  Strobh.  (S.  C.)  143;  Ringold,  8  H.  &  J.  (Md.)  87  ;  Stanley  v. 

Jackson  v.  Oltz,  8  Wend.   (N.  Y.)  540  ;  Turner,  1  Murph.  (N.  C.)  14 ;  Crowell  v, 

Simpson  u.  Downing,  23  id.  316  ;  Golson  v.  Peebe,  10  Vt.  38  ;  Chiles  v.   Conley,   9 

Hook,  4  Strobh.  (S.  C.)  23  ;  Janio  v.  Pat-  Dana  (Ky.),  885  ;   Alston   v.    Collins,   2 

terson,  62  Ga.  527 ;  Coleman  v.  Billings,  Speers  (S.  C),  460. 

89  111.  183  ;  Waggoner 0.  Hastings,  8  Penn.  *  Royer  v.  Benlow,  10  S.  &  R,  (Penn.) 

St  300 ;  Ament  v.  Wolf,  1  Grant's  Cas.  308.    In  Robinson  v,  Swett,  3  Me.  315, 

(Penn. )  518  ;  Jackson  v.  Porter,  1  Paine  what  seems  to  be  the  sensible  and  true  rule 

(U.  6.  C.  C),  457  ;  Ware  v.  Johnson,  55  is  thus  stated:   '*The  lands  in  dispute 

Mo.  300  ;  Chapman  r.  Templeton,  53  id.  being  wild  and  nncnltivated,  the  jury  are 

463  ;  Wellborn  v.  Anderson,  87  Miss.  155  ;  not  to  expect  the  same  evidence  of  occu- 

Bynum  v.  Thompson,  3  Ired.  (N.  C.)  578  ;  pancy  which  a  cultivated  farm  would  pre- 

Kyle  V.  Tubbs,  23  Cal.  431 ;  Webb  v.  Stur-  sent  to  them  ;  but  that  facts  and  conduct 

tevant,  2  III.  181  ;  Shackleford*  v.  Smith,  on  the  pai*t  of  a  jierson  exercising  acte  of 

5  Dana  (Ky. ),  232  ;  Jackson  v.  Vermilyea,  ownership  and  claiming  adversely  title  and 

6  Cow.  (N.  Y.)  677  ;  Prevost  v,  Johnson,  possession,  would  amount  in  law  to  posses- 
9  3Iart.  (I^a.)  123  ;  Jackson  v.  Smith,  13  sion  of  the  land,  and  disseisin,  if  known 
Johns.  (N.  Y.)  406  ;  Poignard  o.  Smith,  8  and  acquiesced  in  by  him  who  has  the 
Pick.  (Mass.)  272  ;  Waldron  v.  Tuttle,  4  right ;  when,  if  unknown  and  not  acqui- 
'N.  H.  871  ;  Sparhawk  v,  Bullard,  1  Met  esced  in  by  such  party,  they  would  not 
(Mass. )  95  ;  Higbee  v.  Rice,  5  Mass.  344  ;  amount  to  such  possession  and  disseisin, 
Pearsall  v.  Thorp,  1  D.  Chip.  (Vt.)  92;  but  only  to  successive  trespasses."  When- 
•Reid  V.  Eibert,  1  N.  &  McCord  (S.  C. ),  ever  an  instniment  by  apt  words  of  trans- 
874,  note  ;  King  «.  Smith,  1  Rice  (S.  C),  fer  from  grantor  to  grantee,  whether  the 
14  ;  McEvoy  ».  Lloyd,  31  Wis.  143  ;  Ralph  grantor  acte  under  the  authority  of  judicial 
V.  Bagley,  11  Vt.  521 ;  Thompson  v.  Cragg,  proceedings  or  otherwise,  in  form  passes 
24  Tex.  582  ;  McRae  v.  Williams,  7  Jones  what  purprte  to  be  the  title,  it  gives  to 
(X.  C.)  L.  430;  Craig  v,  Goodman,  22  the  grantee  color  of  title,  even  should  the 
1^.  Y.  170;  Cline  r.  Catron,  22  Gratt.  ( Va. )  instrument  be  considered  as  invalid.  Pos- 
378;  Hawkins  v,  Robinson,  3  Watte  session  under  it  for  a  period  j>rescribed  by 
.'(Penn.),  205;   Bowie  t>.  Drake,  3  Duer,  statute  bars  the  right  of  the  true  owner  aa 

(N.  Y.),   35;  Tinlay  ».  Cook,   54   Barb,  effectively  as  possession  under  the  most 

(N.  Y.)  9  ;  Downing  v.  Miller,  33  id.  883  ;  perfect  title.     It  is  an  absolute  defence  to 

Hasbrouck  ».  Vermilyea,  6  Cow.  (N.  Y.)  the  action  of  ejectment.     Field,  J.,  in 

678;  Mnnro  v.  Merchant,  28  N.  Y.   9;  Hall  v.  Law,  102  IT.  S.  461. 

Hubbard  r.  Austin,  11  Vt.  129  ;  McCall  «  Coleman  ».  BQlings,  89  III.  183.     In 

V.  Neely.  3  Watts  (Penn.),  70 ;  Rollings-  Fisher  v,  Bennehoff,  121  III.  426,  11  West 

head  v.  Naumon,  45  Penn.  St.  140  ;  Alden  Rep.  84,  3  III.  248,  this  doctrine  was  af- 

V.  Grove,  18  id.  377  ;  Fitch  v.  Mann,  8  id.  firmed,  Shope,  J.,  saying,  "  When  a  per- 

503  ;  Ege  t).  Medlar,  82  id.  86  ;  Sholly  v.  «on  enters  upon  a  tract  of  land  without 

Stahl,  2  W.  N.  C.  (Penn.)  418  ;  Nearhoff  color  of  title,  or  an  instrument  defining 

V.  Addleman,  31  Penn.  St.  279  ;  McCall  ite  boundaries,  his  possession  will  not  ez- 

V,  (hooper,  4  W.  &  S.  (Penn.)  151  ;  Helser  tend  beyond  what  he  has  enclosed  or  acta- 
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possession  of  land  under  a  convej^ance,  although  from  a  person  having 
no  title,  is  presumed  to  enter  according  to  the  description  in  the  deed  ; 
and  his  occupancy  of  a  part,  claiming  the  whole,  is  construed  as  a  pos- 
session of  the  entire  tract.^    But  in  order  to  entitle  a  partj'  to  the  ben- 
ally  occapies  ;  bat  when  a  person  has  a  color  of  title.     Jackson   v.   Ingraham,  4 
deed  for  a  tract  of  land,  actual  possession  Johns.  (N.  Y.)  163.    See  also  Jackson  v. 
of  a  part  will  constitute  constructive  pos-  ^Yate^s,  12  id.  865.     But  in  view  of  the 
session  of  the  whole,  not  in  the  adverse  doctrine  now  generally  adopted,  that  every 
possession  of  another.     A  person  need  not  possession  under  pretence  or  claim  of  right 
have  land  enclosed  before  he  can  be  said  to  is  protected,  without  regard  to  the  question 
be  in  actual  possession.     When  he  has  as  to  whether  the  title  was  from  a  valid 
color  of  title,  possession  may  be  shown  source,  it  is  not  believed  that  the  distinc- 
by  the  constant  and  uninttirmpted  use  tlon  made  in  these  early  cases  would  be 
through  a  series  of  years,  and  of  wood-  recognized.     Barney  r.  Sutton,  2  Watts 
land,  by  taking  therefrom  wood  for  fuel,  (Penn.),   87  ;   La  Frombols  r.   Jackson, 
fences,  and  other  purposes,  or  it  may  be  arite.     See,  as  to  the  effect  of  what  may 
shown  by  actual  occupancy  of  a  part  of  be  termed  Indian   deeds,   that  is  deeds 
the  tract  for  which  he  has  a  deed  under  from  the  aborigines,  Jackson  v.  Porter,  1 
which  possession  is  held.     In  such  cases  Paine  (U.  S.  C.  C),  457 ;  Johnson  v,  Mc- 
the  deed  may  be  regarded  as  enlarging  the  Intosh,  8  Wheat.  (U.  S.)  571  ;  Thompson 
possession  to  all  the  lands  which  it  in- '  v,  Gotham,  9  Ohio,  1 70  ;  Jackson  v.  Hud- 
clndes.    Austin    v.    Rust,    78    111.    491  ;  son,  8  Johns.  (K.  Y.)  884  ;  Cooke  i^.  Dod- 
Scott  V.  Delany,  87  III.  146  ;  Hubbard  v,  «on,  1  Tenn.  169.     Continued,  open,  and 
Kiddo,  id.  578 ;  Cairo,  &c.  R.  R.  Co.,  v,  exclusive    possession    for    the    statutory 
Woolsey,  85  111.  870.     In  the  main  case,  period,  under  claim  and  color  of  title,  is 
Fisher  v.  Bennehoff,  supra,  it  was  held  sufBcien  t  to  give  a  good  title  thereto,  with- 
that  testimony  was  admissible  to  show  out  regard  to  the  regularity  and  validity 
toko  was  in  possession  during  the  period,  of  the  colorable  title,  or  to  the  defects  or 
or  any  portion  thereof,  when  title  by  pos-  insufficiency  of  the  instruments  confirming 
se&dou  was  being  acquired.  it     Grant  v.  Fowler,  89  N.  H.  101  ;  Far- 
^  A  deed  without  a  seal  which  purports  rar  v.  Fessenden,  id.  268  ;  Elliott  v.  Pearce, 
to  convey  a  title  is  sufficient  as  color  of  20  Ark.  508  ;  Coper  v   Brooks,  id.  542  ; 
title.    Kruse  v,  Wilson,  79  111.  238  ;  Ham-  St.  Louis  v,  Gorman,  29  Mo.  593.    And  an 
ilton  V,  Bagges,  68  Mo.  233.     So  is  a  void  entry  upon  and  continued  occupation  of  a 
deed.     Mason  v.  Ayres,  78  111.  121.     Ex-  portion  of  a  lot,  under  a  deed  describing 
ecutor's*  deeds,  valid  or  not,  are  sufficient  the  whole  by  metes  and  bounds,  gives 
as  color  of  title,  King  v,  Merritt  (Midi.),  possession  of  all  the  lands  embraced  in 
11  West  Rep.  291.     A  deed  by  the  bus-  the  title  under  which  the  entiy  is  made 
band  of  a  life  tenant,   after  her  decease  and   the  occupation  continued.     And   it 
may,  under  some  circumstances,  be  good  is  not  necessary  that  it  should  commence 
as  a  color  of  title.     Forest  v.  Jackson,  56  or  be  continued  under  valid  and  effectual 
N.  H.  357.    So  a  bond  for  a  deed.    Spitter  deeds,  as  in  all  cases  where  such  po^sses- 
V.  Scofield,  48  Iowa,  571>    So  a  deed  ob-  sion  is  relied  upon  the  idea  of  a  rightful 
tained  from  a  person  who  has  no  title  may  title  is  excluded,  —  the  fact  of  possession, 
be  good  as  color  of  title.   Russell  v.  Modell,  and  quo  animo  with  which  it  was  com- 
78  III.  186  ;  McCarny  v.  Higdon,  50  Ga.  menced  and  continue<l,  are  the  only  tests; 
629  ;  Nowlin  v,  Reynolds,  25  Gratt.  (Va.)  and  a  variety  of  circumstances  are  evi- 
187  ;  Payne  v.  Blackshear,  52  Ga.  687  ;  dence  of  the  quo  animo,  kc.    Thus,  proof 
Fagan  v.  Rosier,  68  111.  84.    It  was  held  in  of  the  existence  and  transfer  of  mortgages 
some  early  cases  in  New  York,  that  pos-  and  mortgage  debts  may  properly  be  re- 
session  taken  under  a  grant  from  a  foreign  ceived  to  explain  occupancy  of  the  mort- 
government  does  not  constitute  a  sufficient  gaged  premises  by  the  inortgi^ces  or  their 
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efit  of  an  exteDsion  of  his  possession  by  construction,  it  is  es- 
sential that  the  deed  or  writing  should  describe  and  include  the 
land  not  actually  occupied ;  ^  and  if  the  land  is  not  described 
in  the  writing  in  such  a  manner  that  it  can  be  readily  identi- 
fied, the  doctrine  relative  to  constructive  possession  cannot  ap- 
ply, and  the  party  must  stand  or  fall  by  his  actual  occupancj-.* 
Indeed,  color  of  title  has  been  aptly  described  as  any  writing 
which  purports  to  convey  the  title  to  land  by  apt  words  of  trans- 
fer, and   clearlj'   defines   the   extent   of   the   claim;*   and   a   party 

tenants ;  and  the  taxation  of  land  to  an  court  ehai^d  that  the  defendants  might 

individual  for  a  long  series  of  years,  and  hold  under  the  statute  of  limitations  to 

payment  of  those  taxes  by  him,  are  com-  the  extent  of  their  actual  enclosure ;  that 

petent  evidence  tending  to  show  owner-  if  P.  at  the  time  of  giving  his  deed  had 

ship,  or  at  least  a  claim  of  ownership  marked  a  line  different  from  that  called 

thereto    in    him.     Farrar   9.  Fessenden,  for  in  his  deed,  and  the  defendants  had 

an^.     Imperfections  and  irregularities  in  held  to  that  line  for  seven  years,  it  would 

any  part  of  the  chain  of  title  from  which  be  color  of  title  sufficient  to  vest  the  fee 

color  is  derived  do  not  of  themselves  af-  in  them  under  the  statute ;  but  if  P.  did 

ford  evidence  of  bad  faith.     Dawley  9.  not  so  mark  a  line  diffei-ent  from  that 

Tan  Court,  21  111.  460 ;  Edgerton  v.  Bird,  called  for,  the  deed  would  stop  at  the 

6  Wis.  627.    An  administrator's  deed  void  line  found  by  the  jury  as  the  boundary 

as  against  heirs  for  want  of  notice,  they  of  the  land  in  dispute;  that  a  line  to 

bping  minors,  will  give  color  of  title,  un-  be  marked  must  have  the  usual  desig- 

der  which,  if  the  premises  be  held  ad-  nations  on  the   trees,  or  other  distinct 

versely  during  the  statute   period  after  and  visible  indications,  showing  with  rea- 

the  heirs  attain  their  majority,  their  right  sonable  certainty  that  it  was  a  boundary 

of  action  will  be  barred.     Vancleave  v.  line.    This  was  held  a  correct  instruction; 

V.  Mil  liken,  13  Ind.  105.     But  a  deed  and  this  charge  was  held  not  to  be  ob- 

which  does  not  describe  the  land  is  not  jectionable  as  confining  the  attention  of 

color.     Kilpatrick  0.   Sinseros,   23  Tex.  the  jury  to  the  acts  and  declarations  of 

113.     If  a  deed  is  intended  to  convey  the  parties  at  the  making  of  the  deed 

all  the   land  which  the  grantor  owned  to  the  exclusion  of  all   antecedent  and 

in  a  certain  tract,  and  the  grantor  had  subsequent  acts,   of  possession   and   the 

marked  a  line  beyond  the  one  conveyed  like,  which  could  tend  to  determine  the 

to  as  the  line  of  the  lot  conveyed,  it  has  true    boundary.     Mayse    v,    Lafferty,    1 

been  held  that  the  grantee  might  hold  Head  (Tenn.),  60. 

to  the  line  so  marked.     Thus,  the  de-  *  Woods    ».    Banks,    14    N.  H.    Ill; 

fendants  held  certain  land  under,  a  deed  Thompson  p.  Cragg,  24  Tex,  582;  Jack- 

from  P.,  and  claimed  other  land  adjoin-  son   y.  Camp,  1  Cow.  (N.  Y.)  505. 

ing,  by  the  seven  years'  statute  of  limi-  *  Jackson  v.  Woodruff,  1  Cow.  (N.  Y.) 

tations.    The  deed  did  not  embrace  this  276. 

latter  tract,  but  called  to  adjoin  it.     It  «  Hall  v.  Low,  102  U.  S.  461;  Bank 

appeared  that  they  had  held  many  years'  v.  Smyers,  2  Strobh.  (S.  CJ   24;  John- 

possession  of  two  small   pieces  of  land  son  v.  McMillan,  1  id.   143;    Lynde  v, 

within  this  latter  tract,  enclosed  to  the  Williams,  68  Mo.  860.     In  the  case  first 

disputed  line,  and  that,  at  the  time  of  cited  in  this  note,  the  court  announced 

taking  the  deed  from  P.,  one  of  the  de-  this  rule  as  to  what  constituted  color  of 

fendants  marked  a  line  with  his  knife  title,   and  held   that  it  was  immaterial 

so  as  to  include  all  or  a  part  of  the  land  whether  the  grantor  acts  under  judicial 

in  dispute.     The  possession  of  thd  de-  proceedings  or  otherwise,  or  whether  the 

fendants  was  a  naked  possession.    The  title  was  actually  conveyed  or  not,  pro- 
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cauDOt  dadm  lands  by  oonstruetive  possession,  which  are  not  em- 
braced within  the  descdption  of  the  deed  under  which  he  claims;^ 
but  as  to  lands  outside  his  boundaries,  but  contiguous  thereto,  he 
is  pot  to  his  claim  of  actual  occupanc}'.^  It  is  not  essential  in 
all  cases  that  the  land  should  be  described  by  metes  and  bounds; 
but  it  must  be  described  in  such  a  manner  that  the  limits  and 
extent  of  the  daim  can  be  readily  ascertained*  Thus,  where,  in 
an  action  of  trespass  to  land,  the  judge  instructed  the  jury  that 
a  will,  devising  *^all  my  lands  on  both  sides  of  Haw  River,  in 
Chatham  County,  and  all  the  mills  and  appurtenances  and  im- 
provements thereto,  said  property  being  known  as  the  McClena^ 
ban  Mills/'  gave  color  of  title,  provided  the  jury  found  that  the 
tract  was  well  known  throughout  the  country  by  that  name,  and 
that  the  boundaries  were  all  ascertainable  and  visible,  and  the 
plaintiff  was  in  actual  adverse  possession,  was  sufficient  to  enable 
him,  by  an  occupancy  of  part  of  the  land,  to  claim,  the  whole, 
was  held  cori-ect.*  It  is  sufficient  if  the  instrument  relied  on 
purports  upon  its  face  to  convey  the  lands  in  question,  and  de- 
scribes them  with  such  definiteness  that  they  can  be  easily  iden- 
tified,^ although  in  fact  it  is  invalid  and  insufficient  to  pass  the 
title,^  or  actually  void,^  or  one  that  is  voidable,  as  a  deed  from 
an  infant,^  or  from  an  officer  who  had  no  authority  in  fact  to 
convey  the  land,'  or  although  such  authoritj',  if  he  had  any,  is 
not  shown,*  or  although  made  under  a  sale  which  was  subsequently 
invalidated    by    individual    or    judicial    action. ^^     A    tax-collectoi*'s 

vided  the  grantee  went  into  possessioB  25  Gratt  (Va.)   187;    Payne  v.   Black- 

ander  the   deed   and   occupied   for   the  shear,  52  6a.  687. 

TetiULsite  statutory  period.  ^  Ewing  v.  Burnett,  8  Pet.  (IT.  S.)  41; 

1  Pope  V,  Hanmer,  74  N.  Y.  240.  Moody  v.  Fleming,  4  Ga.  115. 

«  Slaughter  v.  Fowler,  44  Cal.  195.  »  Murray    v,    Shanklin,    4    D.   &   B. 

»  Henley   r.  Wilson,   81    N.  C.    405.  (N.  C.)  54. 
In  Gongdon  v,  Morgan,  14  S.  C.  587,         *  Hester  v.  Coats,  22  Ga.  56. 
an  entry  under  a  deed,  and  marking  out         *  Hester  v.  Coats,  22  Ga.  56 ;  Riggs 

the    claim    by   survey   and    stakes,    and  v.  Dooly,  7  B.  Mon.  (Ky.)  236;  North 

building  a  wharf   and    boat-sheds,   were  v.  Hammer,   34  Wis.  425;  Northrop  v, 

held   to   be  possessory  acts  under  color  Wright,  7  Hill  (N.  Y.),  476;   Brian  v, 

of  title.  Sargent,  13  La.  An.  108;  Bayly  r.  Doo- 

*  Jackson   v.  Frost,  5  Cow.   (N.  Y.)  little,  24  III.  577. 
646 ;    Hall    v.    Low,    102    U.   S.    461 ;        ^^  Hamilton  v.  Wright,  30  Iowa,  480. 

Lynde  v,  WiUiams,  68   Mo.  360;  Wales  But  see  Presley  «.  Holmes,  83  Tex.  476, 

V,  Smith,  19  Ga.  8 ;  Dobson  v.  Murphy,  where  it  was  held  that  where  a  title  under 

1  D.  &  B.  (N.  C.)  586;  Coleman  v,  Bil-  which  an  occupant  holds  is  subsequently 

lings,  ante.  invalidated  by  judicial  action,  his  posses- 

^  I^    Frombois   v,  Jackson,    8    Cow.  sion  from  the  time  of  such  invalidation 

(N.  Y.)   589;   Mason  v.  Ayres,  73    III.  becomes  tortious.     To  constitute  color  of 

121;  Forest  r.  Jackson,  56   N.  H.  357;  title,  some  act  must  have  been  done  confer- 

Fagan   v.   Rosier,   68    111.  84;  McCamy  ring  some  title,  good  or  bad,  to  a  parcel  of 

V.  Higdon,  50  Ga.  629;  Russell  v.   Mo-  land  of  definite  extent;  a  mere  disseisor 

dell,  78   IlL   136 ;   Nowlin   v,  Reynolds,  cannot  resort  to  the  metes  and  bounds  of 
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deed,*  a  paper  purporting  to  be  a  will,*  a  deed  from  a  mortgagee,'  or  an 
unrecorded  deed,  is  good  color  of  title.  Thus,  in  a  Virginia  case,* 
it  appeared  that  in  1845  N.  sold  a  tract  of  land  to  his  son  C,  who 
was  then  seventeen  j-ears  old,  received  the  entire  purchase-money, 
executed  a  deed  or  title  bond  thereto,  which  was  lost  or  mislaid,  and 
never  entered  of  record,  and  delivered  it  to  C.  and  put  him  in  pos- 
session of  the  land,  who  immediately  went  to  work  and  erected  a  dwell- 
ing-house thereon,  and  put  up  other  buildings.  Soon  after  this  sale 
was  made  to  C,  N.  convej-ed  this  land  and  other  property  to  S.  to 
secure  certain  debts ;  and  in  1869  the  trustee  sold  the  land  under  the 
trust  deed  to  R. ,  who  brought  ejectment  against  C.  to  recover  the  land. 
On  the  trial,  after  R.  had  introduced  the  deeds,  C.  proved  the  above 


the  tract  upon  which  he  wrongfully  enters,  not  support  a  claim  by  adverse  occupation, 
St.  Louis  V.  Gorman,  29  Mo.  593.  An  under  the  statute  authorizing  such  claim 
unrecoixled  deed  is  good  color  of  title,  when  founded  on ''the  judgment  of  some 
Hardin  v.  Burritt,  6  Jones  (N.  C.)  L.  169.  competent  court;"  such  proceedings  in  ad- 
An  administrator's  deed  is  void  on  account  ministering  are  absolutely  void  for  all  pur- 
of  defects  in  the  order  of  sale.  Root  v.  poses.  Melia  v.  Simmons,  45  Wis.  384. 
Ferrin,  37  Mo.  17.  So  a  deed  void  as  to  A  deed  made  by  a  clerk  or  master  in  equity, 
the  grantor's  creditors.  Harper  v,  Tapley,  after  he  goes  out  of  office,  on  a  sale  made 
85  Miss.  506.  But  it  is  held  that  a  deed  by  him  while  in  office,  is  color  of  title, 
which  disclaims  any  title  in  the  grantor  on  though  not  otherwise  operative.  Williams 
its  face  is  not  good  color,  as  the  execution  v.  Council,  4  Jones  (N.  C.)  L.  206.  A 
of  a  bond  for  a  deed  signed  "A.  B.,  sheriff's  deed,  accompanied  with  possession 
Agent."  Simmons  v.  Lane,  25  Ga.  178.  under  it,  gives  a  color  of  title  without 
If  real  estate  is  held  in  common,  and  one  proof  of  the  judgment  and  execution,  and 
tenant  assumes  to  convey  the  entire  land,  affords  a  starting-point  for  the  statute  of 
or  any  specific  part  of  it,  by  metes  and  limitations  to  run.  Hester  v.  Coats,  22 
bounds,  his  deed  will  be  a  color  of  title,  Ga.  66.  The  universal  legatee  cannot  set 
and  possession  under  it  for  the  statutory  np  the  will  of  the  testator  as  a  just  title, 
period  will  be  adverse  to  the  title  of  the  co-  and  make  it  the  basis  of  the  prescription 
tenants,  and  bar  their  right  to  recover  the  of  ten  years.  Griffon  v.  Blanc,  12  La.  An. 
land  conveyed.  Such  deed  and  possession  6.  A  title  by  descent  is  an  assurance  of 
of  the  land  is  an  actual  ouster  and  disseisin  title.  Hubbard  v.  Wood,  1  Sneed  (Tenn. ), 
of  the  co-tenant,  which  he  is  bound  to  279.  An  administrator  is  within  the  de- 
notice.  In  order  to  create  this  adverse  re-  scription  of  "other  person  authorized  to 
lation,  no  fonnal  or  other  notice,  from  the  sell  land,"  so  as  to  give  title  by  seven 
vendee  in  possession,  is  necessary.  Wei-  years'  actual  residence.  If  the  foundation 
singer  v.  Murphy,  2  Head  (Tenn.),  674.  or  source  of  the  title  by  which  a  party 
Though  a  tax  sale  of  land  be  irregiUar  and  claims  under  the  limitation  act  is  of  rec- 
invalid,  the  collector's  deed  in  connection  ©rd,  the  title  is  "deducible  of  record," 
with  proof  of  the  actual  possession  of  the  within  the  meaning  of  that  statute.  Col- 
land  by  the  purchaser,  and  those  claiming  lins  v.  Smith,  18  111.  160.  A  void  and 
under  him,  during  the  whole  period  of  worthless  deed  is  sufficient  as  foundation 
limitation,  is  sufficient  to  entitle  him  to  of  an  adverse  possession.  Roberts  v.  Pil- 
have  his  possession  protected  and  his  title  low,  1  Hemp.  (U.  S.)  624. 
quieted.  Elliott  v.  Pearce,  20  Ark.  608;  i  Rivers  v,  Thompson,  43  Ala.  633. 
Cofer  V.  Brooks,  id.  642.  A  judgment  of  «  McConnell  v.  McConnell,  64  N.C.  342. 
the  county  court  in  proceedings  to  settle  «  Stevens  v.  Brooks,  24  Wis.  826. 
the  estate  of  a  person  who,  though  repre-  *  Nowlin  v.  Reynolds,  25  Gratt.  (Va.) 
sented  to  be  dead,  proves  to  be  Uving,  can-  137. 
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facts,  and  then  proved  that  he  had  been  in  actnal  adverse  and  peace- 
able possession  of  the  land  for  more  than  twenty  3'ears  before  the  insti- 
tution of  the  suit.  It  was  held  that  if  the  claim  of  C.  was  under  a 
deed  purporting  to  convey  the  title  to  the  property,  whether  recorded  or 
not,  an  exclusive  possession  under  such  title  is  adverse,  not  only  against 
the  grantor  himself,  but  against  all  the  world.  It  has  been  intimated  in 
some  of  the  cases  that  there  may  be  color  of  title  without  an}^  convey- 
ance in  writing,  and  that  it  may  be  created  by  an  act  t'n  pais,  as  by  a 
verbal  gift  of  land,  with  a  survey  and  surrender  of  possession  by  the 
donor  to  the  donee. ^  And  in  another  case  ^  it  was  said  that  an  entry 
under  a  bona  fide  claim  originating  under  a  parol  contract  for  the  pur- 
chase of  land  and  payment  of  the  purchase-money,  where  the  boun- 
daries of  the  land  are  well  defined,  invests  the  purchaser  with  all  the 
benefits  of  constructive  possession,  the  same  as  though  there  had  been 
a  contract  in  writing  describing  the  lands.*  A  deed  made  under  a  sale 
of  a  life  estate  only,  does  not  constitute  sufficient  color  of  title  to 
become  the  basis  of  an  adverse  possession,  because  it  does  not  purport 
to  convey  the  fee.*  But  a  deed  executed  after  her  decease,  by  a  hus- 
band, of  lands  in  which  his  wife  had  only  a  life  estate,  if  it  purports 
to  convej'  the  fee,  will  be  a  sufficient  color  to  build  an  adverse  pos- 
session upon ;  ^  because,  as  a  rule,  although  the  statute  will  not  run 
against  a  remainder-man,^  yet  it  may  run  against  him  after  the  estate 
falls  in ;  and  where  a  husband  sells  the  fee  of  an  estate  of  which  he  is 

^  Runnels  v.  Runnels,  52  Mo.  108.  the  statute  of  limitations  of  three  years. 

«  McCall  V.  Neely,  3  Watts  (Penn.),  72.  Elliott  v,  Mitchell,  47  Tex.  445.     But  in 
A  defendant  in  ejectment,  desiring  to  rely  Geoi^a  it  has  been  held  that  to  warrant 
on  a  deed  as  color  of  title  for  the  purpose  receiving  an  execution  showing  levy  upon, 
of  establishing  title  by  prescriptioD,  need  and  sale  of,  certaiii   land,   admissible  as 
not  show  affirmatively  that  the  person  who  color  of  title,  there  must  be  proof  that  a 
made  the  deed  had  either  title  or  posses-  deed  was  executed  in  accordance  with  such 
fiion.     If   nothing    appears  indicative  of  sale.     Baird  v.  Evans,  58  Ga.  350.     In  all 
fraud,  that  is  sufficient.     A  written  agree-  cases,  in  order  to  a  disseisin  of  the  true 
ment  to  divide  lands  owned  or  claimed  in  owner  by  adverse  possession  under  a  de- 
common,  thongh  made  by  the  administra-  fective  deed,  such  possession  must  be  exclu- 
toT  of  one  of  the  tenants  in  common  with-  sive;  it  does  not  extend  to  any  part  of  the 
out  an  order  from  court  for  the  partition  house  or  land  described  therein,  whereof 
thereof,  is  admissible  in  evidence  as  color  the  owner  has  actual  occupancy.     Bellis 
of  title.     And  though  such  an  agreement  v.  Bellis,  122  Mass.  414. 
does  not  prescribe  the  line  with  certainty,  •  Brown  v.  King,  5  Met.  (Mass.)  178; 
yet,  if  it  contains  certain  indicia  by  which  Magee  v,  Magee,  37  Miss.  138;  Robertson 
a  surveyor  can  ascertain  the  dividing  line  v.  Wood,  15  Ark.  1. 
agreed  upon,  the  paper  is  evidence  of  color         *  Dewey  ».  McLain,  7  Kan.  126. 
of  title  to  the  extent  of  the  true  dividing         *  Forest  v.  Jackson,  53  N.  H.  857. 
line.      McMuUin  v.  Erwin,  58  Ga.   427;         •  Jackson  v.    Schoonmaker,   4  Johns 
McNamara  V.  Seaton,  82111.  498.     A  title  (N.  Y.)  390;  3  Cruise's  Dig.  403;  Chesel 
bond,  whether  the  purchase-money  be  paid  dine  v.  Brewer,  4  H.  &  McH.  (Md.)  487 
or  not,  save  as  against  the  vendor,  is,  if  Hull  v.  Vandergift,  3  Binn.  (Penn.)  374 
connected  with  the  sovereignty  of  the  soil,  Henderson  v.  Griffin,  5  Pet.  (U.  S.)  158 
title,  or  color  of  title,  under  which  a  de-  Litchfield  v.  Ready,  1  Eng.  L.  &  Eq.  460 
fiendant  may  maintain  his  defence  under  Bradstreet v. Huntington,  5  Pet  (U.S.) 40< 
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only  seised  as  tenant  bj  curtesy,  while  the  statute  will  not  be  put  in 
motion  as  to  the  wife  or  the  heirs  of  the  wife  until  after  her  deaths 
yet  from  that  period  the  statute  begins  to  run.*    As  previously  stated, 

^  Miller  v.  Schackleford,  3  Dana  (Ey.)t  Prince,  9  Mass.  808;  Allen  v.  Blakeway, 
289;  Constantine  v.  Van  Winkle,  6  Hill  6  C.  &  P.  568.     This  rule  accorded  with 
(N.  Y.),  177;  Merraman  t>.  Caldwell,  8  B.  the  maxim  of  the  old  civil  law,  quando  duo 
Men.  (Ry.)  82;  Melius  v.  Snowman,  21  Jura  coruMrrunt  in  ujid  peraond  oBquitm  €8$ 
Me.  201;  Bruce  v.  Wood,  1  Met.  (Mass.)  ac  si  essent  in  diversis.  According  to  Plow- 
542.     But  where  the  wife  joins  with  the  den,  in  Stowel  v.  Lord  Zouch,  Plowd.  374, 
husband  in  the  deed  in  the  conveyance  of  when  there  were  three  separate  rights  in 
an  estate  in  the  wife  in  tail,  the  statute  the  same  person,  he  was  entitled  to  the  ben- 
runs  from  the  date  of  the  deed  and  posses-  eSts  of  all  of  them  the  same  as  though  they 
sion  under  it,  against  the  children.    Qid-  existed  in  three  different  persons.    But  in 
dings  V.  Smith,  15  Vt.  844.    But  if  the  England,  by  statute,  this  old  and  well-es- 
conveyance  is  in  the  name  of  the  husband,  tablished  principle  is  abolished,  except  in 
and  the  wife  signs  the  deed,  "  in  token  of  cases  where  the  same  person  who  has  the 
the  relinquishment  of  all  her  right  in  the  reversion  has  also  the  particular  estate, 
bargained  premises,*'  it  has  been  held  that  In  a  case  arising  under  the  statute  {8  &  4 
the  wife  is  not  barred  of  her  entry  after  the  Wm.  IV.  sec  20),  Johnson  v.  Liversedge, 
husband's  decease,  Bruce  v.  Wood,  ante;  11  M.  &  W.   517,  copyhold  lands  were 
upon  the  general  doctrine  that  the  re-  surrendered  in  1798  to  husband  and  wife 
mainder-man  cannot  be  barred  until  the  for  their  joint  lives,  with  remainder  to  the 
estate  falls  in.     See  Gill  v.   Fauntleroy,  heirs  of  the  husbaud.     In  1805  the  hus- 
8  B.  Mon.  (Ky.)  177;  May  v.  Hill,  5  Litt.  band  absconded  and  went  abroad,  and  was 
(Ey.)  313;  Patrick  v.  Cheuault,  6  B.  Mon.  never  afterwards  heard  of.     In  1807  a  com- 
(Ky.)  315;  Cook  v,  Dan  Vers,  7  East,  299;  mission  of  bankruptcy  issued  against  him, 
Wallingford  v.  Hearl,  15  Mass.  471 ;  Jack-  and  the  usual  assignment  of  his  estate  was 
son  V.  Johnson,  5  Cow.  (N.  Y.)  74;  Wells  made  by  the  commissioners  to  his  assignee. 
V.  Prince,  9  Mass.  608;  Jackson  v.  Sellick,  The  wife  occupied   the  copyhold    estate 
8  Johns.   (N.  Y.)  262;  Heath  v.  White,  until  her  death  in  1841,  whereupon  the 
6  Conn.  228.     Where  there  are  two  sep-  assignee  was  admitted.     On  these  circum* 
arat«  rights  of  entry,  the  loss  of  one  by  stances  it  was  held  that  an  ejectment  by 
lapse  of  time  does  not  impair  the  other;  the  assignee  brought  after  her  death  was  in 
and  if  a  person  acquires  a  second  right,  he  time,  for  that  the  husband's  reversion  in  ^ 
is  allowed  a  new  period  in  which  to  pur«  fee  was  a  future  estate,  within  the  meaning 
sue  his  remedy,  although  he  has  neglected  of  the  8  &  4  Wm.  IV.  c.  27,  §  8.     And 
his  first     2  Cruise's  Dig.  498;  Goodright  the  court  thought  that  supposing  the  twen- 
V.  Forrester,  8  East,  551 ;  Hunt  v.  Bourne,  tieth  section  to  apply,  the  proviso  at  the 
1  Salk.  339.    A  remainder-man  expectant  close  thereof  applied  also,  because  the  wife 
on  an  estate  for  life  or  years,  who  hjis  a  had  been  in  possession  during  the  whcde 
right  to  enter  because  of  the  forfeiture  of  period  of  her  life  until  the  time  of  her 
the  tenant,  is  not  bound  to  avail  himself  of  death,  and  though  she  had  not  recovered 
the  forfeiture,  and  his  neglect  to  enter  at  that  possession  by  virtue  of  legal  proceed- 
that  time  does  not  bar  him  of  his  entry  on  ings,  it  seemed  to  the  court  a  sufficient 
the  limitation  of  the  estate  by  efflux  of  recovery  for  the  purposes  of  the  section  that 
time  or  the  death  of  the  tenant.     Stowel  she  had  been  in  actual  possession  during 
V.  Zouch,  1  Plowd.  374;  Salmons  v.  Davis,  the  whole  period  of  her  life,  and  that  until 
29  Mo.  176;  Woodson  v.  Smith,  1  Head  her  death,   therefore,  there  would  be  no 
(Tenn.),  276;  Stevens  i).  Winship,  1  Pick,  right  in  the  assignee  to  take  possession. 
(Mass.)  318;  BA\  v,  McCawley,   29  Ga.  See  also  Hall  v.  Mousdale,  16  M.  &  W.  689. 
355;  Miller  v.  Ewing,  6  CuRh.  (Mass.)  34;  But  after  the  estate  has  fallen  in,  the  rever- 
Gibson  v.  Jfyne,  37  Miss.  165;  Gwynn  v,  sionermust  enter  upon  the  land  within  the 
Jones,   2  G.  &  J.   (Md.)   173;  Wells  v.  statutory  period,   Altemas   v.    Campbell, 


§  259.]         ADVEESB  FOSSSSSIOlir  AM)  BBAL  ACTIONS, 


641 


any  writing  which  on  its  face  purports  to  convey  certain  lands  affords 
sufficient  color  of  title  for  the  purposes  of  the  statute,  although  fraudu- 
lent on  the  part  of  the  grantor,*  or  defective,*  or  invalid,*  or  void,* 
or  a  deed  from  one  ha^^ng  no  title  or  authority  to  convey,*  or  a  quit- 
claim deed  which  conveys  no  interest.*  Thus,  a  deed  executed  by  an 
attorney  without  authority,*  or  by  an  officer  upon  a  tax  sale  which 
waft  invalid,*  or  by  an  administrator  which  was  void  for  want  of 
notice  to  the  heirs,'  or  a  quitclaim  deed  from  a  person  who  had  no 
interest,*^  and,  in  a  word,  however  gi'oundless  the  supposed  title  may 
be,  if  the  writing  purports  to  convey  it,  it  affords  color  of  title,  and  a 
proper  basis  for  an  adverse  possession  under  it."  Indeed,  it  has  been 
held  that  any  instrument  having  a  grantor  and  grantee,  and  containing 
a  description  of  the  lands  intended  to  be  conveyed,  and  apt  words  for 
their  conveyance,  gives  color  of  title."     The  rule  which  is  generally 


9  Watts  (Penn.),  28;  Benington  v,  Park- 
horst,  13  East,  489;  Ridgeley  v.  Ogle,  4 
H.  &  J.  (Md.)  128;  Goodright  v.  Cator, 
1  Doug.  477;  Doe  v.  Danvers,  7  East,  299; 
Harbangh  v.  Moore,  11  G.  &  J.  (Md.)  288; 
Jackson  v.  HavUand,  13  Johns.  (N.  Y.) 
229;    Brown  v.  Porter,  10  Mass.   93;  or 
bring  an  action  for  the  recovery  of  the  pos- 
session,  in  which  case  the  confession  of 
lease,  entry,  and  ouster  dispense  with  an 
entry,  3  Crmse's  Dig.  383;  Den  v,  Moore, 
8  N.  J.  L.  6;  Bond  v,  Hopkins,  1  Sch.  k 
Lef.  418;  Jackson  v.  Cairns,    20  Johns. 
(N.  Y.)  301.     In  order  to  make  an  entry 
effectual,  it  must  be  made  upon  the  land. 
Anonymous,  Skinn.  412;  Eennebeo  Pur- 
chase V.  Labourie,  3  Me.  275;  Robinson  v. 
Sweet,  3  id.  316;  and  if  it  lies  in  two  or 
more  counties,  entry  must  be  made  in  each 
county,  Jackson  v,  Lunn,  3  Johns.  (K.  Y.) 
Cas.  115.     But  if  an  actual  entry  is  pre- 
scribed by  force  or  fraud,  then  his  inten- 
tion to  enter,  made  as  near  the  laQd  as 
possible,   has  been  held  sufficient  as  an 
equivalent  for  an  entry.    Jackson  v.  Hav- 
iland,  13  Johns.  (N.  Y.)  229;  Jackson  v, 
Schoonmaker,  4  id.  389;  2  Cruise's  Dig. 
289.     The  entry  must  be  made  animo  da^ 
mandi,  and  must  be  indicated  either  by 
acts  or  words  accompanying  the  act,  Robin- 
son V.  Sweet,  3  Mo.  316;  and  must  bear  on 
its  face  an  unequivocal  challenge  of  the 
occupant's  right,   Altemas  v.   Campbell, 
ante;  and  whether  so  made  or  not  is  a  ques- 
tion for  the  jury.  Miller  v.  Shaw,  ante; 
Dillon  V.  Mattox,  21  Ga.  113;  Haltzapple 
V.  PhilUbaum,  4  Wash.  (U.  S.  C.  C.)  567; 
Brown  V.  McELinney,  9  Watts  (Penn.),  567; 


Hooper  v.  Gamer,  15  Penn.  St  517.  Tha 
entry  may  be  made  by  the  reversioner  in 
person  or  by  his  agent,  Hanna  v,  Cranmer, 
9  Penn.  St.  40;  lugersoll  v.  Lewis,  11  id. 
212;  or  even  an  entry  made  by  a  person  not 
authorized  may  be  ratified  so  aa  to  make  it 
operative,  Hinman  v,  Cranmer^  ante, 

1  Griffin  v.  Stamper,  17  Ga.  108;  Gregg 
V.  Sayre,  8  Pet  (U.  S.)  244.  A  deed,  al- 
though not  recorded,  which  purports  to 
convey  title,  no  matter  on  what  founded, 
is  held  to  amount  to  color  of  title.  Lea  v. 
Polk  County  Copper  Co.,  21  How.  (U.  S.) 
493;  Hanna  v.  Renfro,  82  Miss.  125; 
Dickinson  v.  Breeden,  30  IIL  279.  Audit 
has  been  held  that  color  of  title  may  be 
given  without  any  writing.  McClellan  v, 
Kellogg,  17  m.  498. 

a  McCleUan  v,  Kellogg,  17  111.  498. 
.  s  Cofer  V.  Brooks,  20  Ark.  542;  EUiott 
V.  Pearce,  20  id.  508. 

^  Whitesides  v.  Singleton,  1  Meigs 
(Tenn.),  207;  Cornelius  v,  Giberson,  21 
N.  J.  L.  1;  Vanclevet;.  Wilkinson,  13Ind. 
105;  Ewing  v,  Burnett,  8  Pet  (U.  S.)  41; 
Livingston  v,  Pendergast,  34  N.  H.  544. 

6  Hill  V.  WUson,  2  Murph.  (N.  C.)  14; 
Munro  v.  Merchant,  28  N.  Y.  9;  Farrow 
V.  Edmonson,  4  B.  Mon.  (Ky.)  605. 

«  Minot  V.  Brooks,  16  N.  H.  374;  Mc- 
Camy  o.  Higdon,  50  Ga.  56. 

^  Hill  V.  Wilson,  ante, 

B  Elliott  V.  Pearce,  ante. 

•  Vancleve  v.  Wilkinson,  a}Ue. 

10  Minot  v.  Brooks,  16  N.  H.  374. 

^  La  Frombois  v,  Jacksoh,  ante, 

"  Brooks  V.  Bruyn,  35  III.  392;  Childa 
V,  Showers,  18  Iowa,  261.    A  b<ma  Jick 
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adopted,  and  which  seems  to  be  the  only  one  which  can  be  formulated 
upon  any  accurate  basis,  is,  that  color  of  title  is  that  which  in  appear- 
ance is  title,  but  which  in  reality  is  no  title ;  and  the  question  as  to 
what  is  color  of  title  is  merely  a  question  of  law  for  the  court,  leaving 
the  question  of  occupancy  under  it,  and  of  bona  fides  in  those  States 
where  by  statute  it  is  required  to  be  established,  for  the  jury.*  A  valid 
and  perfect  title  is  not  required ;  ^  and  21  deed  without  a  seal,*  or  one 
that  is  not  recorded,^  is  sufficient. 

In  Louisiana,  by  statute,  good  faith  on  the  part  of  the  occupant  is 
made  an  essential  element ;  but  while  in  some  of  the  early  cases  in 
some  of  the  States  the  courts  seem  to  hold  that  good  faith  on  the  part 
of  the  grantee  is  a  material  element  in  determining  whether  a  convey- 
ance operates  as  color  of  title  or  not,  yet  it  is  not  easy  to  understand 
how  that  question  can  be  of  any  sort  of  importance,  except  where  it  is 
made  a  necessary  element  by  statute.  One  of  the  very  essentials  of 
color  of  title  is  that  it  shall  be  raised  by  an  insti'ument  which  appears 


elaim  by  color  of  title  is  not  disparaged  by 
the  claimaut's  knowledge  that  the  boun- 
dary lines  are  uncertain,  and  the  title  dis- 
puted. One  who  enters  on  land,  claiming 
under  a  survey  in  which  the  land  is  de- 
scribed as  "within  the  disputed  territory 
between  East  and  West  Jersey,"  is  not, 
therefore,  a  naked  tres^msser;  nor  does  the 
fact  that  the  boundaries  are  unsettled  show 
that  the  claim  is  made  maZa  fide,  or  is 
fraudulent  in  law.  Cornelius  v.  Giberson, 
21  N.  J.  L.  1.  Color  of  title  is  anything 
in  writing,  connected  with  the  title,  which 
serves  to  define  the  extent  of  the  claim. 
Thus,  a  fi.  fa.  with  the  sheriff's  return 
thereon,  setting  forth  a  levy  on  certain 
described  land,  and  a  sale,  is  admissible  in 
evidence  as  color  of  title  in  aid  of  posses- 
sion. A  sherifif's  deed  of  land  levied  on, 
left  unfinished  by  the  sheriff,  and  completed 
by  his  successor  in  office,  can  be  used  as 
color  of  title,  only  from  its  date.  Walls  v. 
Smith,  19  Ga.  8.  Where  one  is  in  posses- 
sion, claiming  title  under  and  pursuant 
to  a  state  of  facts,  which  of  themselves 
show  the  character  and  extent  of  his 
claim,  such  facts  perform  sufficiently 
the  office  of  color  of  title.  Bell  v. 
Longworth,  6  Ind.  278.  That  color  may 
be  given  for  title  without  any  writing, 
and  commence  in  trespass,  and  when 
founded  on  writing  it  is  not  essential  that 
it  should  show  on  its  face  9^  prima  fade 
title,  but  it  may  be  good  as  a  foundation 
for  color,  however  defective,  see  McClel- 


lan  V,  Kellogg,  17  111.  498.  A  written  in- 
strument is  not  always  necessary  to  con- 
stitute color  of  title,  but  there  must  in  all 
cases  be  some  indicia  or  visible  acts  of 
ownership,  which  are  apparent  to  all, 
showing  the  extent  of  the  boundaries  of 
the  land  claimed.  Cooper  v.  Ord,  60  Mo. 
420.  Color  of  title  is  that  which  is  a  title 
in  appearance,  but  not  in  reality;  and  pos- 
session under  an  invalid  deed  draws  to  it 
the  protection  of  the  statute.  Wright  v. 
Mattison,  18  How.  (U.S.)  50;  Arrowsmithv. 
Burlingame,  4  McLean  (U.S. ),  490;  Holden 
17.  Collins,  5  id.  189;  Barger  v.  Miller,  4 
Wash.  (U.  S.  C.  C.)  286.  In  California, 
"radeo"  boundaries  are  equivalent  to 
notorious  evidence  of  possession.  Boyreau 
V,  Campbell,  1  McAU.  (U.  S.  C.  C.)  119. 
The  sale  by  an  administrator  of  a  solvent 
estate  of  his  intestate's  land  under  license 
does  not  give  color  of  title,  unless  a  deed 
is  executed.  Livingston  v.  Pendergast,  84 
K.  H.  544.  See  also  Hester  v.  Coats,  22 
Ga.  56. 

^  Hanna  v.  Renfro,  32  Miss.  125;  Dick- 
inson V.  Brown,  80  111.  299;  Wright  v. 
Mattison,  18  How.  (U.  S.)  50;  Wales  v. 
Smith,  19  Ga.  8;  Lea  v.  Copper  Co.,  21 
How.  (U.  S.)  493. 

*  Close  V.  Samm,  27  Iowa,  503;  Hinea 
V.  Robinson,  57  Me.  324 ;  Field  v,  Boyn- 
ton,  33  Ga.  239. 

»  Barger  v.  Hobbs,  67  111.  502. 

«  Bawson  v.  Fox,  55  111.  200. 
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to  convey  a  title,  but  in  reality  conveys  none ;  and  it  would  seem  almost 
ridiculous  that  it  could  be  of  any  sort  of  importance  for  the  purpose  of 
acquiring  title  under  such  a  conveyance,  whether  the  grantee  acted  in 
good  faith  in  obtaining  it  or  not.  His  act  in  entering  intc^  possession 
is  a  wrong,  and  his  possession  continues  wrongful  until  it  ripens  into  a 
right  by  virtue  of  a  continuance  of  the  wrong  for  the  requisite  statutory 
period.  Without  any  title  whatever,  except  a  naked  claim  resting  in 
parol,  and  which  the  person  making  knows  to  be  groundless,  it  is  uni- 
versally held  that  a  title  may  be  acquired  to  the  extent  of  the  actual 
occupancy.  Now,  by  what  process  of  reasoning  is  any  bona  fides  dis- 
p)ensed  with  in  the  former  case,  and  insisted  upon  when  a  person  enters 
under  a  color  of  title  ?  True,  in  the  latter  case,  the  occupant  is  not 
restricted  to  his  actual  occupancy,  but  is  treated,  under  proper  limita- 
tions, as  constructively  in  possession  of  all  the  land  that  is  described  in 
.and  prima  fade  conveyed  by  the  conveyance  to  him.  It  has  never 
been  intimated  that  the  doctrine  of  constructive  possession  was  ex- 
tended to  such  cases  because  of  the  good  faith  of  the  occupant  in  taking 
his  conveyance,  but  it  is  predicated  entirely  upon  the  ground  that  the 
conveyance  marks  the  limits  of  his  claim,  and  operates  as  notice  to 
everybody  of  its  limit  and  extent,  and  it  is  upon  this  ground  alone  that 
the  doctrine  rests,  subject  to  the  condition  that  there  is  an  actual, 
open,  visible,  uninterrupted,  and  hostile  occupancy  of  a  part  of  the 
premises  conveyed  for  the  full  statutory  period.^ 

1  The  strictest  proof  of  the  hostile  in-  Foss,  id.  240;  Millay  v.  Milky,  6  id.  387; 

ception  of  the  possession  is  required.     As  Hamilton  v,  Paine,  5  id.  210 ;  Read  «. 

to  the  supervening  change  of  possession,  Thompson,    5    Barr,    103  ;    Dikeman    v, 

that  must  be  proved  by  an  accession  of  Parrish,  6  id.  210 ;  Hall  v,  Stephens,  9 

another  title,  and  other  circumstances  fur-  Met.  (Mass.)  418  ;  Moore  v.  Johnston,  2 

nishing  a  motive  for  exclusive  claim.    But  Speers  (S.  C. ),  288  ;  Rogers  v.  HiUhouse, 

every  possession  is  adverse,  and  entitled  to  3  Conn.  403;  Borrets  v.  Turner,  2  Hayw. 

the  peaceful  and  benignant  operation  and  (N.  C.)  114;  Armour  v.  White,  id.  69; 

protecting  safeguard  of  the  statute  of  limi-  Grant  v.  Winbome,  id.  57;  Anonymous,  id. 

tations,  which  is  not  in  subservience  to  the  134  ;  Hatch  v.  Hatch,  id.  34  ;  Tasker's 

title  of  another,  either  by  a  direct  acknowl-  Lessee  v,   Whittington,    1    H.   &   McH. 

edgment  of  some  kind,  or  an  open  or  tacit  (Md.)  151. 

disavowal  of  right  on  the  part  of  the  occu-  But  while  adverse  possession  is  a  pos- 

jiant;  and  it  is  in  the  latter  case  only  that  session  under  color  or  claim  of  title,  and 

the  law  adjudges  the  possession  of  one  to  the  statute  ripens  no  possession  into  title 

the  benefit  of  another.     See  United  States  which  is  unaccompanied  with  a  color  of 

T.  Arredondo,  6  Pet.  (U.  S. )  743  ;  Clark  title,  it  has  never  been  considered  as  neces- 

T.  Conrtney,  6  id.  354;  Bradstreet  v.  Hunt-  sary  to  constitute  an  adverse  possession 

ington,  id.  402;  Mclver  v.  Rogan,  2  Wheat,  that  there  should  be  a  rightful  title.     As 

(U.  S.)  29;  Kirk  v.  Smith,  9  id.  241,  288;  a  general  rule,  where  possession  is  taken 

La  Frombois  v,  Jackson,  8  Cow.  (N.  Y.)  under  color  and  claim  of  title,  and  con- 

689  ;    Gittens    ».    Lowry,    15    Ga.   336  ;  tinned  for  the  requisite  period,  it  bars  an 

Jackson  v.  Potter,  1  Paine  (TJ.  S.  C.  C.)>  action  brought  for  the  recovery  of  the 

457  ;  Markley  v.  Amos,  2  Bailey,  603  ;  property;  and  it  \&  immaterial  how  defec- 

Kay  V,  Barker,   1  B.   Mon.  (Ky.)   364;  tive  that  title  may  be,  or  whether  the  occu- 

Moore  v,  Moore,  21  Me.  850  ;  Lamb  v.  pant  makes  color  under  a  written  or  parol 
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We  think  that  the  weight  of  authority  sustains  the  rule  that  any  in- 
strument which  purports  to  oonvey  lands,  and  describes  them  definitely, 

contract,  or  even  any  contract  at  all.  It  title,  although  anaocompanied  by  the  ex* 
is  well  settled  that  a  continued  possession  ecution  under  which  the  property  was  sold, 
for  the  length  of  time  required  by  the  stat-  Considering  that  the  sheriff  sold  without 
ute  of  limitations,  under  pretence  or  claim  authority,  and  this  is  the  most  that  can  Ix 
of  right,  ripens  into  a  right  of  possession,  presumed  from  the  absence  of  the  fier% 
which  will  toll  an  entry ;  and,  whenever  fadaa,  and  that  consequently  the  convey- 
the  statute  of  limitations  is  set  up  as  a  de-  ance  was  void,  still  the  court  held,  that  il 
fence,  the  idea  of  right  is  excluded.  Jack-  the  purchaser  took  and  held  possessioii 
son  V.  Wheat,  18  Johns.  (K.  Y.)  44  ;  under  the  deed,  it  was  good  as  color  ol 
Jackson  v.  Newton,*  id.  355;  Smith  v.  Lor-  title.  Burkhalter  v.  Edwards,  16  Ga.  593. 
rilard,  10  id.  356  ;  Smith  v.  BurtLs,  9  id.  And  it  was  held  in  North  Carolina  that  a 
180;  Jackson  «.  Woodruff,  1  Cow.  (N.  Y.)  sheriff's  deed  which  recited  the  execation 
276;  Jackson  v.  Camp,  id.  605.  To  con-  under  which  the  sheriff  sold  the  land,  and 
stitute  an  adverse  possession  of  land,  an  it  thus  appeared  that  such  execution  was 
entry  under  color  or  claim  of  title  is  suffi-  tested,  and  signed  by  the  deputy  clerk  in* 
cient;  and  it  is  wholly  immaterial  whether  stead  of  the  clerk  himself,  would  inure  as 
the  title  afterward  turns  out  to  be  valid  or  color  of  title,  notwithstanding  the  consti- 
invalid.  Nor  is  it  material,  when  the  en-  tution  requires  all  writs  to  bear  teste  and 
try  is  made  under  a  conveyance,  whether  be  signed  by  the  clerks  of  the  respective 
such  conveyance  does  or  does  not  contain  courts.  Den  v.  Putney,  3  Murph.  (N.  C.) 
covenants  of  warranty.  And  it  has  been  562.  One  who  enters  into  possession  of 
held  that,  where  the  sheriff  sells  lands  land  under  a  deed  purporting  to  convey  to 
upon  execution,  of-  which  land  the  judg-  him  an  estate  in  fee,  claiming  to  be  sold 
ment  debtor  is  in  possession  claiming  un-  and  exclusive  and  absolute  owner  in  fee 
der  a  devise  in  fee,  and  the  purchaser  takes  thereof,  may  be  regarded  as  holding  ad- 
possession  under  the  sheriff's  deed  and  verse  to  all  the  world.  Bradstreet  v.  Hunt- 
continues  in  possession  for  the  statutory  ington,  5  Pet.  (U.  S.)  401.  A  deed  pur- 
period  to  limit  an  action  for  its  recovery,  porting  to  be  executed  by  virtue  of  a  power 
by  himself  or  his  grantees,  and  there  is  of  attorney  from  the  owner  of  the  land, 
nothing  in  the  circumstances  to  induce  a  which  power  is  not  proved,  affords  suffi- 
belief  that  the  purchaser  at  such  sale  knew  cient  color  of  title  on  which  to  found  an 
the  judgment  debtor  had  no  title,  the  legal  adverse  possession,  if  there  has  been  a  good 
inference  is  that  the  possession  is  adverse  constructive  possession  under  it.  Monro 
to  the  whok  world;  and,  unless  something  v.  Merchant,  28  N.  Y.  9. 
afterward  occurs  to  change  the  adverse  It  seems  to  be  well  settled  that  it  is 
character  of  the  possession,  the  right  of  enough  that  the  possession  of  land  is  nn- 
the  real  owner  is  barred.  And  it  has  also  der  a  claim  of  title,  to  clothe  it  with  the 
been  held  that  the  result  will  be  the  same  character  of  an  adverse  holding  and  to 
when  the  entry  is  under  color  of  a  convey-  give  it  efficacy  as  a  defence,  when  of  suffi- 
ance  from  the  sheriff,  although  such  con-  cient  duration  to  be  a  bar;  and  that  an  in- 
veyance  is  not  upon  its  face  sufficient  to  valid  or  defective  title,  if  believed  to  be 
convey  the  legal  title.  Jackson  v.  Newton,  good,  will  be  equally  operative  with  a 
18  Johns.  (N.  Y.)  355.  And  the  fact  that  valid  one  in  giving  effect  to  a  possession 
the  purchaser  from  the  sheriff  is  afterward  taken  and  held  under  it.  To  give  color  of 
induced  to  doubt  the  validity  of  his  title  title  does  not  require  the  aid  of  a  written 
under  the  sheriff's  sale,  where  he  continues  .  conveyance  or  other  evidence  in  writing; 
in  possession  under  the  same,  it  seems,  will  but  it  is  only  necessary  that  the  entry  be 
not  destroy  the  adverse  character  of  that  made  under  a  h<ma  fide  and  not  a  pre- 
possession. Northrop  v.  Wright,  7  HiU  tended  claim  of  title  existing  in  another. 
(N.  Y.),  476.  It  has  been  held  by  the  Su-  La  Frombois  t).  Jackson,  8  Cow.  (N.  Y.) 
preme  Court  of  Georgia  that  a  sheriff's  589;  McCall  v.  Neely,  3  Watts  (Penn.), 
deed  is  admissible  in  evidence  as  color  of  72.   Even  if  the  gnmtor  in  deeds  be  justly 
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and  upon  its  fa^ce  appears  to  be  a  yalid  deed  or  convejaiace  of  the 
premises,  is  a  sufficient  color  of  title,  regardless  of  the  question  of  bona 

chai:geable  with  fraud,  but  the  grantees  pant  of  land.     Statutes  limiting  real  ac- 
did  not  participate  in  it,  and  when  they  tions  generally  operate  in  favor  of  the  men 
veceired  their  deeds  had  no  knowledge  of  who  cultivate  the  soil  or  inhabit  the  dwel- 
it^  but  accepted  the  same  in  good  faith,  the  ling-houses  of  the  country,  and  cannot  dis- 
deeds  upon  their  &ce  purporting  to  convey  criminate  between  the  rich  and  the  poor, 
a  title  in  fee,  and  showing  the  nature  and  the  powerful  and  the  weak,  the  wise  and 
extent  of  the  premises,  the  Supreme  Court  the  ignorant.    Looking  at  their  tendency 
of  the  United  States  hold  there  can  be  no  to  encourage  men  not  only  in  the  pursuits 
doubt  the  deeds  give  color  of  title  under  of  agriculture,  but  every  great  interest  of 
the  statute  of  limitations.    Qreggv.  The  the  nation,  an  argument  of  policy  arises 
Leasee  of  Sayre,  8  Pet.  (U.  S.)  244.    In^  for  their  equal  and  steady  application,  even 
deed,  it  may  be  regarded  as  settled,  upon  more  strong  than  of  statutes  which  are 
aathority,  that,  however  wrongful  or  fraud-  passed  to  limit  personal  actions.    All,  how- 
nlent  the  possession,  or  defective  the  title,  ever,   are  framed   on  the  most  salutary 
an  entry  under  claim  of  ezclusive  title,  principles  of  general  policy.    They  have, 
founding  such  claim  upon  a  written  con-  with  great  propriety,  been  termed  statutes 
Teyance,  accompanied  by  a  continued  pes-  of  repose.  They  fix  a  term  broadly  marked 
session  for  the  requisite  period,  constitutes  and  easy  of  proof,  at  which  litigation  is 
an  effective  adverse  possession.    Possession  arrested ;  beyond  which  every  man  is  en- 
by  the  defendant  in  an  action  of  ejectment  abled  to  pronounce  that  his  possessions  are 
-with  a  claim  of  title  can  no  more  be  an-  no  longer  open  to  disturbance.    The  great 
Bwered  by  averring  that  he  knew  he  was  object,  no  doubt,  is  to  interpose  the  pro- 
wrong,  than  could  the  bar  of  two  years,  for  sumption  arising  from  delay  agaiitBt  the 
example,  in  slander,  by  the  known  false-  loss  of  evidence  and  the  fictions  of  peijuiy ; 
hood  of  the  libel  for  which  it  is  prosecuted,  but  in  this  view  alone  neither  open  wrong 
So  loQg  as  a  man  is  in  possession  of  land  nor  established  fraud  could  be  admitted  as 
claiming  title,  however  wrongfully,  and  an  exception  without  striking  at  the  prin- 
-with  whatever  degree  of  knowledge  that  he  ciple  itself;  neither  can  be  received  with- 
has  no  right,  so  long  the  real  owner  is  out  proof,  and  that  would  bring  back  the 
out  of  possession  in  a  constructive  as  well  very  danger  which  the  statutes  are  in- 
aa  an  actual  sense.     It  is  of  the  nature  of  tended  to  obviate.    For  these  and  kindred 
the  statute  of  limitations  when  applied  to  reasons,  it  hss  been  expressly  held,  that 
divil  actions,  in  effect,  to  mature  a  wrong  neither  fraud  in  obtaining  the  possession 
into  a  right  by  cutting  off  the  remedy.   To  of  land,  or  knowledge  on  the  part  of  the 
warrant  its  application  in  ejectment,  the  tensnt  that  his  claim  is  unfounded,  wrong- 
hooks  require  color  of  title,  by  deed  or  ful,  and  fraudulent,  will  excuse  the  negli- 
otber  documental  semblance  of  right  in  gence  of  the  owner  in  not  bringing  his 
the  defendant,  only  where  tha  defence  is  action  within  the  prescribed  period ;  nor 
founded  on  a  oonstmetive  adverse  posses-  will  his  ignorance  of  the  injury,  until  the 
sion.    But  neither  a  deed  nor  any  equiv-  statute  has  attached,  excuse  him,  though 
alent  muniment  is  necessary  where  the  such  ii^nry  was  fraudulently  concealed  by 
possession  is  indicated  by  actual  occupa^  the  contrivance  of  the  wrong-doer.    But 
tion,  and  any  other  evidence  of  an  adverse  the  possession,  to  be  adverse,  must  be  in- 
claim  exists.    The  muniment  is  but  one  consistent  with  the  title  of  the  true  owner 
circomstance  by  which  to  make  out  an  ad-  who  is  out  of  possession ;  it  must  be  ac- 
Terse  possession.    An  oral  claim  of  exclu-  companied  with  a  claim  of  title  exclusive 
live  title  or  any  other  oireumstances  by  of  the  rights  of  all  others,  and  must  be 
which  the  absolute  owner  of  land  is  dis*  definite,  notorious,  and  continued  for  the 
tinguished  from  the  naked  possessor,  are  period  prescribed  by  the  statute;  and  that 
equally  admissible,  and  may  be  equally  is  all  that  is  required  to  ripen  theposses- 
aatUfactory.    The  law  seems  anxious  to  sion  Into  a  perfect  title.   Humbert  v.  Trin« 
extend  its  pfoteetLon  onv  theaotnal  ooeiu  ity  Ohureh,  24  Wend«  (N.  T.)  687. 
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fidet  or  mala  fde*  on  the  part  of  the  grantee  under  it.     The  office  of 
such  conveyances  is  to  mark  the  limits  of  the  occupant's  daim,  and 

Bona  fides  cannot  be  said  to  be  requi-  contradiction,  the  object  of  passing  the  act 

site  to  adverse  possession,  although  there  would  be  frustrated.     It  would  tend  to 

are  some  cases  in  which  the  idea  is  inti-  render  titles  insecure."    Den  v»  Legget,  3 

mated  that  fraud  may  be  received  as  an  Murph.  (N.  0.)  639.    And  this  is  in  ac- 

answer  to  the  statute,  when  it  is  interposed  cordance  with  the  general  tenor  of  all  the 

against  a  legal  claim,      but  it  will  be  cases,  both  English  and  American.     Ab 

found,  on  examination,  that  those  cases  in  early  as  the  reign  of  Queen  Elizabeth  the 

which  such  an  intimation   is  contained  English  courts  recognized  the'  doctrine.   A 

generally  arose  under  the  statute  concern-  statute  had  declared  that  a  fine  should 

ing  champerty  and  maintenance,  and  not  operate  as  a  bar  to  all  strangers,  saving  to 

when  the  statute  of  limitations  was  in  all  persons  and  their  heirs  such  right  as 

question.     Possession  has  often  been  held  they  had,  so  that  they  pursued  it  by  action 

to  be  adverse  under  the  statute  of  limita-  or  entiy  within  five  years  next  after  proc- 

tions,  when  it  would  not  be  within  the  lamations  made.     It  was  held  that  not 

meaning  of  the  statute  concerning  cham-  even  infants  ot  femes  ooz^rte  were  excepted, 

perty  and  maintenance.    Jackson  v.  An-  but  all  limited  to  the  five  years,  because 

drews,  7  Wend.  (N.  Y.)  152 ;  Livingston  the  statute  did  not  except  them  in  words. 

V,  The  Peru  Iron  Company,  9  id,  611.  It  is  added:  "Whosoever  considers  that 

After  the  statutory  limit,  it  is  always  con-  this  act  was  made  for  the  general  tranquil- 

sidered  dangerous  to  open  an  inquiry  upon  lity  and  quiet  of  inheritance  throughout 

the  bona  fides  oi  ^id  defendant's  claim.    In  the  realm,  which  are  more  to  be  favored 

one  case  in  North  Carolina,  where  the  than  the  nonage  of  an  infant  in  a  case 

limitation  was  only  seven  years,  the  right  which  rarely  happens,  wUl  not  think  this 

to  inquire  into  the  good  faith  of  the  claim  a  hard  or  rigid  construction;  and  although 

on  which  the  defendant  predicated   his  sometimes  a  case  happens  for  which  there 

possession  was  denied.     In  that  case  the  is  no  remedy,  yet  that  does  by  no  means 

defendant,   as  the  plaintiff  alleged,   had  impeach  the  reasonableness  or  justice  of 

fraudulently  obtained  a  grant  from  the  the  law,  seeing  the  great  number  of  people 

State,  which  he  knew  covered  a  part  of  the  who  are  provided  for  by  it."    It  is  then 

plaintiff's  previous  grant ;  and  held  seven  shown  that  there  might  be  several  succes- 

years'  possession  under  it.    The  jury  were  sive  infancies,   and  added  :    "  Then  the 

charged,  at  nisipriuSt  that  no  paper  writ-  right  would  come  to  be  tried  when  it  is 

ing  founded  in  fraud  could  operate  as  color  out  of  the  memory  of  any  man  living,  and 

of  title  in  favor  of  him  who  was  party  to  yet  in  such  a  dark  case  a  jury  would  be 

the  fraud;  and  the  question  of  such  fraud  under  the  necessity  of  giving  a  verdict; 

was  left  to  them  on  the  evidence.     They  and  such  darkness  and  ignorance  would  be 

finding  for  the  plaintiff,  a  new  trial  was  the  means  of  introducing  peijury  and  many 

granted.    The  court  remarked  that  the  act  other  mischiefs  which  the  makers  of  the 

of  limitation  which  had  passed  in  1715  act  intended  to  prevent  by  removing  the 

was  general;  and  the  judge,  delivering  the  cause  of  them,  viz.  by  limiting  a  certain 

opinion  of  the  court,  adds:  '*  I  would  say  time,  which  they  did  not  intend  should  be 

that  the  law  so  construed  is  politic  and  exceeeded,  although  some  particular  per- 

wise.    On  the  one  hand,  it  may  be  said  sons  might  suffer  for  it     Stowel  v.  Lord 

that  no  mala  fide  possessor  should  acquire  Zouch,  Plowden,  868,  871 ;  Maddock  i^. 

a  right,  no  matter  how  long  his  possession  Bond,  1  Irish  T.  R.  832,  840.  Those  cases 

may  have  continued.     Yet,  as  parol  evi-  cited  from  the  courts  of  North  Carolina 

dence  must  be  gone  into  for  the  purpose  ot  and  the  English  Exchequer,  arose  under 

proving  the  mala  fides,  and  it  being  a  statutes  of  short  limitation,  and  the  strict 

thing  dependent  on  knowledge  in  the  pos-  doctrine  laid  down  is  much  more  appropri- 

sessor,  a  thing  which  may  be  drawn  upon  ate  in  cases  of  long  than  in  short  limita- 

him  by  peijury  without  a  possibility  of  tion;  and  in  a  case  in  the  English  Court 
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they  are  admitted  in  evideuce,  not  necessarily  to  prove  title,  but  merely 
to  indicate  the  extent  of  an  occupant's  claim,  and  as  a  defence  under 

of  Chancery,  the  Master  of  the  Rolls,  Sir  turbed  by  any  one."    And  in  another  part 
Thomas  Plumer,  speaking  of  a  bar  in  of  the  same  case,  the  same  learned  Master 
twenty  years  by  adverse  possession,  uses  of  the  Rolls,  adverting  to  the  rule  at  law, 
this  strung  language:    "The  question  is  said,  that  at  law  *'the  lapse  of  twenty 
never  a  question  as  to  the  title  belonging  years    affords    a  substantive    insuperable 
to  the  plaintiff  or  defendant :  time  shuts  plea  in  bar.     It  is  the  fixed  limit  to  the 
oift  the  inquiry  into  the  title,  except  only  remedy  ;    the  tempus  conatiltUum.     One 
to  ascertain  that  the  possession  has  been  day  beyond  is  as  much  too  late  as  one 
de  facto  adverse  to  the  claimant;  whether  hundred  years.    This  is  the  peremptory, 
amounting  strictly  to  a  disseisin,  abate-  inflexible  rule  at  law,  fixed  by  positive 
ment,  or  intrusion,  is  of  no  consequence,  statutes,  if  there  has  been  adverse  pos- 
provided  it  has  been  adverse;,  that  is,  in-  session  and  no  disabUity  or  fraud.    No 
consistent  with  the  title  of  the  claimant,  plea  of  poverty,  ignorance,  or  mistake  can 
The  defendant  in  possession  has  a  right  to  be  of  any  avail.     However  clear  and  in- 
stand  on  the  defensive,  and  throw  upon  disputable  the  title  if  the  merits  could  be 
the  plaintiff  the  burden  of  getting  over  the  inquired   into,   however   demonstratively 
preliminary  plea  in  bar  by  showing  a  title  tortious  and  wrongful  the  adverse  posses- 
to  sue  ;  that  is,  by  proving  that  he  has  sion,  the  fact  of  such  possession  and  the 
made  his  entry  or  filed  his  bill  within  time  preclude  all  investigation  of  the  title, 
twenty  years.    The  question  respects  the  The  door  of  justice  is  closed.     The  claim- 
plaintiff's  right  to  the  remedy,  not  the  de-  ant  cannot  be  heard  to  show  his  title.    It 
fendant's  title  to  the  estate.     A  tortious  is  &  decisive  answer  to  him  that  he  comes 
act  can  never  be  the  foundation  of  a  legal,  too  late.    That  alone  is  the  bar.    His  title 
any  more  than  of  an  equitable  title.     It  is  remains,  but  he  has  lost  his  remedy.     The 
no  more  favored  by  a  court  of  law  than  a  statute  is  founded  upon  the  wisest  policy, 
court  of  equity,  considered  nakedly  by  it-  and  is  consonant  to  the  municipal  law  of 
self;  but  the  statute  bar  arises  from  other  eveiy  country.    It  stands  upon  the  general 
principles,  admitting  the  title,  if  it  could  principle  of  public  utility.  Interest  reipub- 
he  inquired  into,  to  be  clearly  in  favor  of  liccB  ut  sit  finia  lUium  is  a  favorite  and 
the  plaintiff  and  against  the  defendant,  universal  maxim.  The  public  have  a  great 
still  the  question  is,  whether  he  has  prose-  interest  in  having  a  known  limit  fixed  by 
cuted  that  title  in  time.    The  quiet  and  law  to  litigation,  for  the  quiet  of  the  corn- 
repose  of  the  kingdom,  the  mischief  arising  munity,  and  that  there  may  be  certain 
from  stale  demands,  the  laches  and  neglect  fixed  periods,  after  which  the  possessor 
of  the  rightful  holder,  and  all  the  other  may  know  that  his  title  and  right  cannot 
principles  of  public  policy  take  away  the  be  called  in  question.   It  is  better  that  the 
remedy  notwithstanding  Ihe  title  veri  do-  negligent  owner,  who  has  omitted  to  assert 
fninij  and  the  tortious  holding  of  the  pos-  his  right  within  the   prescribed  period, 
sessor.    To  advert  to  the  merits  is  to  shift  should  lose  his  right,  than  that  an  opening 
the  question  from  the  real  subject  of  in-  should  be  given  to  interminable  litigation, 
quiry.      The  case  never  arrives  at  that  exposing  parties  to  be  harassed  by  stale 
point;  it  is  stopped  in  limvtef  equally  in  demands  after  the  witnesses  of  the  facts 
the  courts  of  equity  as  of  law.    The  title  are  dead,  and  the  evidence  of  title  lost." 
is  changed  in  both  by  the  operation  of  a  Cholmondely  v,  Clinton,  2  J.  &  W.  1, 189, 
public  law  upon  public  principles  without  140,  155.    The  bill  was  dismissed  ;  the 
TPganl  to  the  original  private  right.     If  plaintiff  appealed  to  the  House  of  Lords, 
the  negligent  owner  has  forever  forfeited  and  the  decree  was  affirmed.     The  case 
by  his  laches  his  right  to  any  remedy  to  was  finally  disposed  of  in  1821.     It  was 
recover,  he  has  in  effect  lost  his  title  to  considered,  and  was  treated  by  the  court, 
recover.    The  defendant  keeps  possession  as  one  of  the  highest  importance ;  it  was 
without  the  possibility  of  bedng  ever  dis-  decided  by  the  court,  upon  a  fVill  review  of 
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the  atatate  of  limitatioDe  in  connection  with  proof  of  the  requisite  period 
of  occupancy.^  In  Louisiana,  the  statute  makes  a  distinction  between 
a  person  who  enters  in  good  faith  and  a  just  title  and  one  who  does  not 
In  the  former  case  possession  is  acquired  in  ten  years,  but  lands  are 
prescribed  for  in  thirty  years  without  any  need  of  good  faith  or  title. 
In  most  of  the  other  States  the  statute  is  silent  upon  this  point,  and 
indeed  in  most  of  them  the  entire  doctrine  relative  to  constructive  pos- 
session is  the  outgrowth  of  Judicial  decisions. 

Sec.  260.  Bxecutory  Contraots,  &o.,  Possession  under.  —  When  an 
instrument  is  executed  to  a  person  which  on  its  face  shows  that  the 
entry  is  not  under  a  claim  of  title  in  himself,  but  that  it  is  in  another, 
it  follows  as  a  necessary  consequence  that  it  does  not  afford  cdlor  of 
title,  and  that  no  length  of  possession  under  it  can  ripen  into  an 
adverse  title ;  and  under  this  rule  it  follows  that  a  possession  and  claim 
of  land  under  an  executory  contract  of  purchase  is  not  such  an  adverse 
possession  as  will  render  a  deed  from  the  true  owner  void  for  cham- 
perty or  maintenance ;  nor  is  it  such  an  adverse  possession  as,  if  con- 
tinued for  the  requisite  period,  will  bar  an  entry  within  the  statute  of 
limitations ;  and  especially  it  is  in  no  sense  adverse  as  to  the  one  with 
whom  the  contract  is  made.' 

To  constitute  an  adverse  possession,  it  must  not  only  be  hostile  in  its 
inception,  but  the  possessor  must  claim  the  entire  title ;  for  if  it  be 
subservient  to,  and  admits  the  existence  of^  a  higher  title,  it  is  not  ad- 
verse to  that  title.*  But  where  a  contract. is  made  for  the  sale  of  land 
upon  the  performance  of  certain  conditions,  and  the  purchaser  enters 

all  the  eaaes  which  were  then  to  be  fotind  provided  by  statute  that  no  posaeaRion  will 

in  the  books,  and  it  certainly  gives  a  most  be  considered  adverse  unless  evidenced  by 

just  and  clear  view  of  the  general  policy  of  written  evidence  of  title,  and  any  forged 

the  statute  of  limitations  and  the  nature  or  fraudulent  title  will  not  be  evidence  of 

of  adverse -possession.    So  it  may  be  safely  adverse  possession.    But  this  is  contraiy 

affirmed  that  in  all  oases,  unless  a  statute  to  the  general  rule,  and  where  no  statute 

intervenes  and  establishes  a  different  doc-  exists  to  the  contrary,  the  doctrine  is  to 

trine,  a  possession  to  be  adverse  need  only  the  effect  before  stated.    Tyler  on  ^ect- 

to  be  under  color  or  claim  of  title,  that  is,  ment,  861. 

inconsistent  with  the  title  of  the  claimant         ^  Finlay  v.  Cook,  H  Barb.  (N.  7.)  9. 
who  is  out  of  possession.     It  is  inconsist-         >  Jackson  v.  Johnson,  5  Cow.  (K.  Y.) 

ency,  or  such  a  claim  as  puts  the  plaintiff  74;  Proprietors  of  No.  Six  v.  M'Farland, 

at  defiance,  no  matter  how  wrongful,  or  12  Mass.  825;  Hi^nbotham  «.  Fishbaclc, 

with  what  degree  of  known  wrong  in  the  1  A.  E.  Mar.  (Ey.)  60C ;  Wilkinson  v, 

possessor,  or  how  defective  the  title  under  Nichols,  1  B.  Mon.  (Ey.)  86;  Richardson 

which  the  possession  is  claimed.    North-  v.  Broughton,  2  N.  &  McC.  (S.  C.)  417; 

rup  V,  Wright,  7  Hill  (N.  Y.),  476;  Bo-  Fowke  v,  Damall,   6  Litt.   (Ey.)  318  ; 

gardus  v.  Trinity  Church,  4  Sandf.  (N,  Y. )  ChUes  v.  Bridge,  Litt.  Sel.  Cas.  (Ey.)  428; 

Ch.  638,  712,  788.    It  is  the  very  office  of  Eirk  v.  Smith,  9  Wheat.  (U.   S.)  288; 

the  statute  of  limitations  to  mature  a  pos-  Jackson  v.  Hotchkiss,  6  Cow.  (N.  Y. )  401. 
session,  in  itself  wrongful,  if  accompanied         *  Botts  «.  Shield,  8  Litt  (Ey.)  84; 

by  even  a  pretence  of  title,  into  a  legal  Proprietora    of   Township    No.    Six    v. 

r^ht    It  should  be  stated,  however,  that  M'Farlaad,  12  Mass.  827;  Enox  v.  Hook* 

in  some  of  the  States,  as  in  Oeoigia,  it  was  id.  881. 
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into  possession  under  the  contract,  his  possession  from  the  time  of  entry 
is  adverse  to  all  except  his  vendor,^  and  it  seems  now  to  be  well  settled 
that,  after  the  performance  by  him  of  all  the  conditions  of  the  contract, 
he  from  that  time  holds  adversely  to  the  vendor,  and  ftdl  performance 
is  treated  as  a  sale,  and  the  party  in  possession  may  acquire  a  good  title 
as  against  the  vendor  by  the  requisite  period  of  occupancy.^  But  an 
entrj'  cannot  become  adverse  where  it  is  made  upon  a  condition  to 
be  performed  by  the  person  entering  until  it  is  performed.  Thus,  where 
a  person  goes  into  possession  of  land  under  an  agreement  to  exchange, 
and  to  pay  a  balance  thereon,  a  conveyance  to  be  made  when  such  bal- 
ance  is  paid,  the  possession  cannot  become  adverse  until  such  balance 
is  paid.  Thus,  in  a  Vermont  case,'  the  intestate  and  A.  verbally  made 
an  exchange  of  lands,  whereby  A.  was  to  have  the  demanded  premises- 
if  he  paid  the  difference  in  value  between  them  and  the  land  for  which* 
they  were  exchanged.  A.  went  into  possession  of  the  premises  under- 
the  contract,  and  occupied  them  for  mor^  than  iSfteen  years,  claiming 
no  title  thereto  except  by  viitue  of  the  contract,  and  had  them  set  to 
him  in  the  list,  and  paid  the  taxes  thereon.  A.  never  paid  the  differ 
ence,  and  no  deeds  of  the  lands  were  ever  executed,  and  finally  A.. 
surrendered  the  premises  to  the  intestate,  and  retook  possession  of  the 
land  he  let  him  have.  It  was  held  that  A.  acquired  no  title  to  the  prem- 
ises by  possession,  and  that,  after  such  surrender,  he  had  no  interest 

1  Whitney  v. Wright,  15  Wend.  (N.  Y.)  8  id.439;  Bryan  v.  Atwater,  6  Day  (Conn.)^ 

171 ;  Woods  V.  Dille,  11  Ohio,  455.    See  181.    In  such  a  case,  after  the  requisite 

sec.  219.  statutory  period  the  jury  may  presume  a 

'  Ridgeway  v.  HolUday,  59  Mo.  444;  conveyance.      Maltonner  v.   Dimmick,  4^ 

Clappv.  Browningham,  9Cow.  (N.Y.)980;  Barb.  (N.  Y.)  566.     And  a  specific  per- 

Briggs  V.  Proflser,  14  Wend.  (N.  Y.)  228;  formance  of  such  a  contract  will  not  be 

JBx  parte  Department  of  Public  Parks,  78  denied,   even  though   thiity  years   have- 

K.   Y.    560  ;    La    Frombois  v.   Jackson,  elapsed  since  the  right  to  have  it  matured. 

ante;    Yrooman  v.   Shepherd,   14  Barb.  Somerville  v,  Trueman,   4  H.   &  McH.. 

N.  Y.)  441;  Fain  v.  Garthright,  5  Ga.  6;  (Md.)  43 ;   Ripley  v,  Yale,  18  Vt  220  ;. 

Brown  «.  King,  5  Met.  (Mass.)  178 ;  Cat-  Appleby  v.  Obert,  1   Harr.    (Del.)   886; 

lin  V,  Delano,  88  Conn.  262  ;  Slark  v,  Ellison  v.  Cathcart,  1  McMuU.  (S.  C.)  6;. 

Starr,  1  Sawyer  (U.  S.  C.  C),  16;  Mc-  Woods  v.  Dille,  11  Ohio,  465;  Pendergast 

Call    r.    Neely,    8    Watts    (Penn.),    72;  v.  Gullatt,  10  Ga.  218  ;  Magee  v.  Magee^ 

Hunter  r.  Parsons,  2  Bailey  (S.  C),  59 ;  87  Miss.  188  ;  Drew  v,  Towle,  81  N.  H. 

Bank  v.  Smyers,  2  Strobh.  (S.  C.)  24  ;  581;  McQueen  v.  Ques,  86  Ala.  808;  Tian- 

Fowke  17.  Beek,  1  Speers  (S.  C),   291.  dor  v.  Rounseville,  12  Tex.  195  ;  Paxson 

Any  possession  which  is  accompanied  by  v.  Bailey,  17  Ga.  600.    But  while  the  con- 

the  recognition  of  a  superior  title  still  ex-  tract  is  unperformed  on  the  part  of  the 

isting  cannot  be  adverse.     Griswold  v.  vendee,  and  he  is  in  possession,  he  is  treated 

Butler,  3  Conn.  246.     But  where  a  person  as  tenant  at  will  to  the  vendor,  and  not  as 

enters  under  an  agreement  to  purchase,  a  disseisor.     Brown  v.  King,  ante ;  Stam- 

whether  by  parol  or  otherwise,  and  pays  per  v.  Griffin,  20  Ga.  812;  Van  Blarcom 

for  the  land,  or  takes  a  deed  which  is  de-  v,   Frike,   26  N.  J.  L.  851  ;  Judger  v. 

fective,the  possession  from  that  time,  jmma  Barnes,  1  Heisk.  (Tenn.)  570;  Onnund  «. 

facie  becomes  adverse.    So.  School  Dist  v.  Martin,  1  Ala.  Sel.  Cas.  526. 
Blakeslee,  18  Conn.  285$  French  v.  Fearce,         *  Adams  v,  Fullam,  47  Yt.  558. 
VOL.  II.  — 12 
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therein  which  could  be  taken  on  a  debt  existing  before  the  surrender.  The 
fact  that  a  vendee  under  a  contract  to  purchase,  who  went  into  posses- 
sion under  it,  abandons  the  possession  of  the  land,  and  subsequently  goes 
into  possession  under  a  lease  ttom  another,  will  not  make  his  possession 
adverse  to  his  vendor.  His  second  entry  and  possession  relates  back 
to,  and  continues  the  possession  under,  the  original  possession,  and  will 
not  create  a  new  and  adverse  possession.^  This  is  also  the  rule  as  to 
all  permissive  entries  upon  land,  as  under  a  license,  &c.,  so  long  as  the 
license  remains  unrevoked,  there  can  be  no  adverse  occupancy,  but 
possession  continued  after  the  license  has  expired  may  become  ad«. 
verse.^  And  the  same  rule  holds  as  to  any  permissive  entiy.  So  long 
as  the  occupation  is  under  such  permission,  the  possession  canHot  be 
adverse ;  but  when  the  permission  is  withdrawn,  or  terminates  by  efflux 
of  time,  or  the  occupant  disclaims,  and  gives  notice  of  such  disclaimer 
to  the  person  under  whom  he  entered,  he  may  hold  adversely.'    The 

1  Pratt  V,  Canfield,  67  Mo.  60.  open,  notoriooa,  and  exclusive  possessioii, 

*  Babcockr.  Utter,  82  How.  Pr.  (N.Y.)  marked  by  definite  bonndaiies,  which  is 
439  ;  Luce  i;.  Carley,  24  Wend.  (N.  Y.)  necessary  to  render  it  adverse  to  the  title 
451;  Farrish  v.  Coon,  40  Cal.  83.  of  the  legal  owner.     Livingston  v,  Pen- 

*  See  post,  sec.  265,  Landlord  and  Ten-  dergast,  84  N.  H.  544.  Aud  it  may  be 
ant ;  White  v,  Hapeman,  43  Mich.  267  ;  said  that  the  possession  by  an  adminis- 
Thompson  v,  Felton,  54  Cal.  647.  It  is  trator  of  the  estate  of  the  intestate,  con- 
indispensable  to  a  claim  of  title  by  adverse  tinued  for  a  long  time  after  the  period  11m- 
possession  that  it  should  have  been  under  ited  by  law  for  closing  the  administration 
a  claim  of  title;  but  a  possession  originally  and  distributing  the  property,  does  not,  by 
permissive  will  never  become  adverse,  the  mere  lapse  of  time,  change  the  original 
Adams  v,  Guice,  30  Miss.  397.  And  it  is  character  of  the  possession,  and  make  it 
also  necessary  that  the  possession  should  adverse  against  those  entitled  to  distribu- 
be  held  by  the  claimant,  or  some  one  in  tion,  or  create  any  right  or  title  in  the  ad- 
privity  with  him;  if  it  is  really  held  by  a  ministrator  under  the  statute.  Harriet  v, 
person  with  whom  the  claimant  resides.  Swan,  18  Ark.  496.  The  administrator  of 
the  possession  is  not  adverse.  Thus,  where  an  estate,  administered  as  solvent,  at  the 
a  father  colorably  sold  to  his  son  certain  sale  under  his  license,  bid  off  the  land  him- 
lands,  of  which,  after  his  death,  the  widow,  self,  entered  upon  and  kept  possession  of 
as  head  of  the  family  (she  being  adminis-  it  about  three  years,  without  deed  or  writ- 
trntrix),  held  possession,  it  was  held  that  ing,  except  a  memorandum  of  the  sale, 
her  possession,  although  the  son  resided  signed  by  the  auctioneer,  considering  him- 
with  her,  could  not  be  treated  as  the  pos-  self  the  owner,  and  exercising  acts  of 
session  of  the  son,  so  as  to  render  it  avail-  ownership.  By  agreement  between  him- 
able  to  him  under  the  statute,  as  against  self,  the  legal  guardian  of  the  heirs,  and 
the  intestate's  creditors.  Snodgrass  v,  the  widow,  their  mother,  with  the  consent 
Andrews,  30  Miss.  472.  Evidence  that  an  of  her  husband,  she  having  contracted  a 
a  liiiinistrator  entered  into  the  possession  second  marriage,  the  administrator,  by  a 
of  land  of  his  intestate,  upon  a  sale  under  deed  in  his  private  capacity,  and  not  as 
a  license,  at  which  the  land  was  struck  off  administrator,  conveyed  the  land  to  the 
to  himself,  that  he  considered  himself  the  infant  heirs,  in  consideration  of  the  indebt- 
owuer,  had  the  land  surveyed  and  the  lines  edness  of  the  e^^tate  to  the  mother,  for  the 
around  it  marked,  let  a  neighbor  mow  over  support  of  the  infant  children  under  seven 
a  part  uf  it,  and  cut  three  or  four  pine  tim-  years  of  age,  and  of  a  sum  which  had  been 
ber  trees  upon  it,  during  an  occupation  of  agreed  to  be  paid  to  her  by  the  adminis* 
about  three  years,  is  not  evidence  of  that  trator,  with  the  consent  of  the  legal  guar- 
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rale  that  to  make  an  entrf  adverse  it  must  be  hostile  in  its  inception,^ 
is  subject  to  the  exception  that  a  party  so  entering  may  disclaim,  and 

from  the  time  when  notice  of  such  disclaimer  is  brought  home  to  the 
person  under  whom  he  entered  his  possession  becomes  adverse,  but 
that  he  takes  nothing  by  his  previous  occupancy.^    An  entr\'  under  a 

dian  in  lieu  of  dower;  it  being  intended  id.  163;  Jackson  v.  Parker,  8  Johns.  Cas. 
and  understood  that  the  deed  given  to  the  (N.  Y.)  124  ;  Guy  v,  Moffitt,  2  Bibb 
infants  should  be  for  the  use  of  the  mother,  (Ky.),  507;  MeOee  v,  Morgan,  1  A.  K. 
and  that  the  land  should  belong  to  her.  Mar.  (Ky.)  62.  Where  a  party  occupied 
The  mother  and  her  husband,  with  the  land  as  the  tenant  of  the  owner  until  the 
infant  heirs,  as  part  of  their  family,  en-  death  of  the  latter,  and  after  that  held 
tered  after  the  conveyance  from  the  admin-  possession  in  right  of  his  wife,  who  was  an 
istrator,  occupied  the  land,  claiming  it  as  heir  o£  the  deceased  owner,  during  which 
hers,  built  a  house  upon  it,  and  exercised  he  acquired  the  interest  of  several  of  the 
ownership  during  the  life  of  the  husband,  other  heirs,  he  always  recognizing  their 
and  the  widow  subsequently,  during  the  claims,  it  was  held  that  his  possession 
minority  of  the  heirs.  It  was  held  that  after  the  death  of  the  owner  was  not  ad- 
the  deed  from  the  administrator  was  to  be  verse  to  the  remaining  heirs,  but  in  con- 
considered  as  confirming  the  title  of  the  sonance  with  their  rights.  Busch  v.  Hus- 
heirs,  and  not  as  adverse  to  it,  and  that  the  ton,  75  111.  878.  In  Kille  f>.  £ge,  79  Penn. 
mother  could  not  be  permitted  to  set  up  St.l6,  it  appeared  that  in  1815  E.  conveyed 
her  supposed  equitable  title  under  it  as  unimproved  land,  known  as  the  "Cox 
cestui  que  iruat,  as  color  of  title,  to  qualify  Tmct,"  in  trust  for  the  wife  of  his  son  and 
the  possession  so  as  to  render  it  adverse  to  her  heirs,  and  died  soon  afterwards.  At 
the  title  of  the  infants  as  heirs-at-law.  the  time  pf  the  conveyance,  and  before, 
livingaton  v.  Pendergast,  84  N.  H.  544.  the  son  occupied  an  adjoining  iron-works 
.  1  McGee  v.  Moigan,  1  A.  E.  Mar.  of  his  father,  known  as  "Mt.  Holly  £s- 
(Ky.)  62;  Brandt  «.  Ogden,  1  Johns,  tate;"  this  was  adjudged  to  him  in  parti- 
(N.  Y.)  156;  Jackson  v.  Parker,  8  Johns,  tion.  He  coaled,  cut  timber,  &c.,  on  the 
Cas.  (N.  Y.)  124;  Kirk  v.  Smith,  9  Wheat  "Cox  Tract "  for  more  than  twenty-one 
(U.  S. )  241 ;  Jackson  v.  Bimer,  48  111.  108.  years.  The  "  Mt  Holly  Estate  "  was  sold 
'  Hamilton  r.  Wright,  80  Iowa,  486 ;  by  the  sheriff  in  1836  as  the  property  of 
Huls  r.  Buntin,  47  111.  397.  An  entry  by  the  son;  the  trust  deed  was  not  recorded 
one  man  on  the  land  of  another  is  an  ouster  until  June,  1848.  The  wife  died  in  De- 
of  the  legal  possession  arising  from  the  ceniber,  1848,  and  the  son  in  1858.  No 
title,  or  not,  according  to  the  intention  claim  for  the  **  Cox  tract"  was  made  by  her 
with  which  it  is  done  ;  if  made  under  heirs  till  they  brought  ejectment  in  1872 
claim  or  color  of  right  adverse  to  the  legal  against  parties  claiming  under  the  sheriff's 
title,  it  is  an  ouster;  otherwise  it  is  a  mere  sale,  and  alleging  that  the  "  Cox  tract " 
trespass;  in  legal  language,  the  intention  was  part  of  the  **  Mt.  Holly  Estate."  It 
guides  the  entry  and  fixes  its  character,  was  held,  1st,  That  the  heirs  could  re- 
The  doctrine  of  adverse  possession  is  to  be  cover.  2d,  That  the  record  of  the  deed, 
taken  strictly,  and  not  to  be  made  out  by  showing  that  it  was  executed  and  acknowl^ 
inference,  but  by  clear  and  positive  proof,  edged,  raised  the  legal  presumption  that  it 
Every  presumption  is  in  favor  of  posses-  had  been  delivered.  8d,  That  E.  being  the 
sion  in  subordination  to  the  title  of  the  owner  of  the  land,  and  having  by  the  deed 
true  owner.  An  entry  adverse  to  the  law-  of  trust  separated  the  "  Cox  tract "  from 
ful  owner  is  not  to  be  presumed,  but  must  the  "  Mt.  Holly  Estate,"  evidence  of  poe- 
be  proved.  And,  to  make  the  possession  session  of  the  "Cox  tract"  by  the  son,  in 
of  a  party  a  bar  in  the  action  of  ejectment,  connection  with  that  estate  before  the  deed, 
strict  proof  is  necessary  that  it  was  hostile  was  immaterial  to  establish  adverse  hold- 
in  its  inception.  Brandt  v,  Ogden,  1  ing  by  him.  4th,  That  the  "  Cox  tract,** 
Johns.  (N.  Y.)  156  ;  Jackson  v.  Sharp,  9  not  being  described  in  the  proceedings  in 
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parol  gifl  of  certain  lands,  the  extent  of  which  is  definitely  fixed,  is 

partition  as  part  of  the  **  Mt.  Holly  Es-  less  it  is  hostile  to  the  trae  title.     Said 

tate,"  neither  the  son,  nor  those  claiming  Chief  Justice  Marshall  :  "To  allow  a 

nnder  him,  took  any  title  to  it,  hy  the  ad-  different  construction  would  be  to  make 

judication  to  him  of  that  estate.     6th,  the  statute  of  limitations  a  statute  for  the 

That  the  possession  of  the  son  during  the  encouragement  of  fraud  —  a  statute  to  ena- 

life  of  his  wife  was  not  adverse,  and  that  ble  one  man  to  steal  the  title  of  another  by 

the  statute  did  not  run;  and  that  the  evi-  professing  to  hold  under  it.     No  laws  ad- 

dence  in  the  case  did  not  show  a  contin-  mit  of  such  construction."    Kirk  v.  Smith, 

nous  possession  after  the  sheriff's  sale.  9  Wheat  (U.  S. )  241,  288.     And  it  has  le- 

The  quality  and  extent  of  the  right  ac-  cently  been  held  by  the  Supreme  Court  of 

quired  by  possession  of  lands  depends  upon  Illinois  that  an  adverse  possession  sufficient 

the  claim  accompan3ring  it.      To  be  ad-  to  defeat  the  legal  title,  where  there  is  no 

verse  so  as  to  ripen  into  a  title  when  long  paper  title,  must  be  hostile  in  its  incep- 

enough  continued,  must  be  accompanied  tion,  and  is  not  to  be  made  out  by  inference, 

by  a  claim  of  title  in  fee.     A  claim  simply  but  by  clear  and  positive  proof. .  And  fur- 

of  an  unexpired  term  for  years  is  not  in  ther,  that  the  possession  must  be  such  as 

hostility,  but  in  accord,  with  the  true  title,  to  show  clearly  that  the  party  claims  the 

Therefore,  in  an  action  of  ejectment,  where  land  as  his  own,  openly  and  exclusively, 

defendant  claimed  under  a  conveyance  pur-  Jackson  v.  Bimer,  48  111.  128. 

porting  to  grant  the  unexpired  teim  of  an  It  has  been  held  that  a  possession  taken 

assessment  lease,  —  held,  that  possession  under  a  grant  from  the  French  Canadian 

thereunder,  however  long  continued,  did  government,  before  the  conquest  of  Canada 

not  give  title;  and  that,  upon  proof  of  the  by  the  British,  of  land  in  the  State  of  New 

rightful  title  in  plaintiff,  it  devolved  upon  York,  cannot  be  deemed  a  possession  in 

defendant  to  show  the  validity  of  the  lease  hostility  to  any  private  or  individual  right, 

and  his  right  of  possession  nnder  it;  and  and  must  be  considered  as  held  in  snbor- 

that,  in  the  absence  of  such  proof,  plain-  dination  to  title  conveyed  by  a  patent  of 

tiff  was  entitled  to  recover.     Bedell   v.  the  State.     Jackson  v.  Waters,  12  Johns. 

Shaw,   59  N.   Y.    48.    The  adverse  pos-  (N.  Y.)  365;  Jackson  v,  Ingraham,  4  id. 

session  of  a  tenant  is  notice  to  all  the  163. 

world  that  he  can  maintain  whatsoever  Where  the  party  did  not  originally  en« 

title  he  has  against  all  the  world.    So  held  ter  into  the  possession  of  the  land  under  a 

as  to  a  railroad  company's  possession  of  a  title  hostile  to  the  title  of  the  owner,  it 

strip  of  land  over  which  its  trains  were  will  be  intended  that  he  entered  under 

running  daily,  as  against  the  claim  of  a  his  title.    Jackson  v,  Thomas,  16  Johns, 

party  whose  grantor  had  more  than  twenty  (N.  Y.)  292.     But,  as  it  has  been  before 

years  previously  quitclaimed  the  same  to  intimated,  if  a  man  enters  on  land,  with- 

the  company's  corporate  predecessor;  the  out  claim  or  color  of  title,  and  no  privity 

correctness  of  a  recorded  plat  being  in  exists  between  him  and  the  real  owner,  he 

issue.      Jeffersonville,  &c.  R.   R.   Co.   v.  may  afterward  acquire  such  a  title  to  the 

Oyler,  60  Ind.   883.     Where  lands  of  a  land  as  the  law  will,  ^ma/ocie,  consider 

married  woman  are  sold  by  her  husband,  a  good  title,  and  from  that  moment  his 

the  possession  of  the  grantee  does  not  be-  possession  becomes  adverse.    Although  the 

come  adverse  to  the  wife  until  the  mar-  possession  of  the  party  was  not  originally 

riage  is  terminated.     Stephens  v.  McCor-  either  hostile  or  in  subeenaence  to  the 

mick,  5  Bush  (Ky.),  181.  true  title,  from  the  moment  he  acquired  a 

One  of  the  cardinal  niles  which  apply  colorable  title,  and  claimed  nnder  it,  that 
to  acts  of  limitation  generally,  and  which  moment  his  possession  became  hostile  to 
has  been  recognized  in  the  courts  of  Eng-  the  title  of  the  true  claimant.  Spencer, 
land,  and  in  all  others  where  the  rules  es-  C.  J.,  said:  "The  principle,  however,  that 
tablished  in  those  courts  have  been  adopted,  the  possession  must  in  its  inception  be  ad- 
is,  that  possession,  to  give  title,  must  be  verse,  and  continue  so,  is  not  well  under- 
adversary;  and  it  cannot  be  adversary  un-  stood.     In    those   cases   in  which  that 
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adverse  to  the  donor,  and  ripens  into  a  title  after  the  lapse  of  the 

observation  occurs,  nothing  had  happened  assertion  of  an  adverse  right,  and  to  be 

to  change  the  character  of  the  first  posses-  brought  home  to  the  party,  are  indispen- 

sion,  and  that  was  considered  as  denoting  sable  before  any  foundation  can  be  laid  for 

quo  animo  the  possession  waa  held  after  the  operation  of  the  statute  of  limitations, 

the    first    entry. "    Jackson    v.   Thomas,  Otherwise  the  grossest  injustice  might  be 

anU;  Jackson  v.  Frost,  6  Cow.  (N.  Y.)  practised;  for,  without  such  notice,  the 

846.     In  all  cases,  however,  where  a  party  owner  of  the  land  might  well  rely  upon 

is  in  possession  of  lands  in  privity  with  the  fiduciary  relations  under  which  the 

the  rightful  owner,  nothing  short  of  an  possession  was  originally  taken  and  held, 

open  and  explicit  disavowal  and  disclaimer  and  upon  the  subordinate  character  of  the 

of  a  holding  under  that  title,  and  assertion  possession  as  the  legal  result  of  those  rela- 

of  title  in  himself,  brought  home  to  the  tions.    The  statute,  therefore,   does  not 

owner,  will  satisfy  the  law.     Short  of  this  b^n  to  operate  until  the  possession,  be- 

the  party  will  still  be  regarded  as  holding  fore  consistent  with  the  title  of  the  real 

in  subserviency  to  the  rightful  title.    Floyd  owner,  becomes  tortious  and  wrongful  by 

V.  Mintsey,  7  Kich.   (S.  C.)  181.     There  the  disloyal  acts  of   the  tenant,   which 

are  authorities    maintaining  the  doctrine  must  be  0}>en,  continued,  and  notorious,  so 

that  a  party  in  possession  of  lands  confess-  as  to  preclude  all  doubt  as  to  the  charac- 

edly  in  subordination  to  the  title  of  the  ter  of  the  holding,  or  the  want  of  knowl- 

owner  is  incapable  in  law  of  imparting,  by  edge  on  the  part  of  the  owner.     If  he  then 

any  act  of  his  own,  an  adverse  character  to  neglect  to  enforce  his  rights   by  action 

his  possession;  and  that,  in  order  to  deny  within  the  period  fixed  by  the  statute,  the 

or  dispute  the  title,  he  must  first  surren-  loss,  as  in  every  other  case  of  the  kind,  is 

der  the  possession,  and  place  the  owner  in  attributable  to  his  own  laches,  and  not  to 

the  condition  in  which  he  stood  before  the  the  law. 

possession  was  taken  under  him.  This  In  an  action  of  ejectment  brought  in  the 
doctrine  was  supposed  to  govern  the  rights  Circuit  Court  of  the  United  States  for  the 
of  trustee  and  cestui  que  trust,  landlord  eastern  district  of  Pennsylvania,  to  recover 
and  tenant,  vendor  and  vendee,  tenants  in  land  situated  in  that  State,  in  which  the 
common,  and  the  like,  and  that  no  lapse  of  question  of  adverse  possesbion  was  directly 
time  would  lay  a  foundation  for  a  statute  involved,  the  judge  charged  the  jury  that 
bar  to  the  right  of  entry  by  reason  of  an  "a  trustee  of  any  description  may  disavow 
adverse  possession  between  parties  stand-  and  disclaim  his  trust,  though  it  is  in  the 
ing  in  this  relation,  or  any  othere  of  like  utmost  bad  faith,  or  in  violation  of  his  ex- 
privity.  The  law,  however,  has  been  set-  press  agreement,  from  which  time  his  pos- 
tled  otherwise.  The  trustee  may  disavow  session  of  lands,  money,  or  chattels,  held 
and  disclaim  his  trust;  the  tenant  the  title  under  an  original  trust,  becomes  adverse, 
of  his  landlord  after  the  expiration  of  his  so  as  to  bar  an  action  of  account  after  six 
lease;  the  vendee  the  title  of  his  vendor  years,  or  an  ejectment  in  twenty-one  years 
after  breach  of  the  contract ;  and  the  ten-  after  notice  of  the  disavowal,  disclaimer, 
ant  in  common  the  title  of  his  co-tenant;  and  adverse  possession  is  given  to  the  per- 
and  drive  the  respective  owners  and  claim-  son  entitled  to  the  benefit  of  the  execution 
ants  to  their  action  within  the  period  of  of  the  trust.  .  .  .  That  notice  of  the  dis- 
the  statute  of  limitations.  The  only  dis-  claimer  puts  the  true  owner  under  the 
tinction  between  this  class  of  cases  and  same  obligation  to  reclaim  the  possession 
those  in  which  no  privity  between  the  par-  within  the  fixed  period,  as  if  no  trust  had 
ties  existed  when  the  possession  com-  ever  existed;  and  it  matters  not  whether 
menced  is  in  the  degree  of  proof  required  the  trust  began  by  the  voluntary  act  of 
to  establish  the  adverse  character  of  the  the  trustee,  or  the  law  made  him  a  trustee 
possession.  As  that  was  taken  and  held  against  his  will,  as  the  result  of  his  situa- 
in  subserviency  to  the  title  of  the  real  tion  or  conduct;"  and  the  Supreme  Court 
owner,  a  clear,  positive,  and  •  continued  of  the  United  States,  on  writ  of  error,  sus- 
disdaimer  and  disavowal  of  the  title,  and  tained  the  charge  of  the  judge.    Zeller  v. 
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requisite  statutory  period.-    There  are  cases  in  which  a  contrary  doo- 

Eckert,  4  How.  (U.  S.)  289.    This  doc  v.  Bard,  4  Johnd.  (N.  Y.)23l.     After  per- 

trine,  however,  cannot  be  said  to  interfere,  forinance  of  a  contract  of  purchase,  and  an 

in  the  least,  with  the  rule  that  a  posses-  equitable  title  to  a  deed  of  the  premises 

sion  to  be  adverse  must  be  hostile  in  its  actiuired,  there  is  uo  good  reason  why 

inception.     In  those  cases  last  referred  to  the  vendee's  {lossession  may  not  become 

the  party  may  be  said  to  have  held  posses-  adverse,     Briggs  v,  Prosser,    14    Wend, 

sion  under  different  claims,  at  different  (N.  Y.)  228. 

dates,  the  last  of  which  was  hostile,  and  ^  Graham  v.  Craig,  81  Penn.  St.  465; 

hence  adverse,  and  the  first  was  in  subser-  School  District  v.  Blakeslee,  aTUe;  Sumner 

yiejnoe  to  the  true  title,  and  not  adverse.  v.  Stephens,  6  Met.  (Mass.)  837;  Moore  v. 

Where  one  makes  a  contract  to  have  a  Webb,  2  B.  Mon.  (Ky.)  282;  Outcalt  «. 

deed,  though  he  enters  into  possession  of  Ludlow,  32  N.  J.  L.  231;  Steel  v.  John- 

the  land  described  by  it,  he  is  not  in  a  sit-  son,  4  Allen   (Mass. ),  425.     In  Clark  v, 

nation  to  hold  adversely,  until  the  condi-  Gilbert,  39  Conn.  94,  this  question  was 

tion  upon  which  he  contracts  to  have  his  directly   passed   upon,   and  the   rule  as 

deed  is  fulfilled;  for  the  simple  reason  that  stated  in  the  text  was  sustained.    Butler, 

such  a  possession  is  not  hostile  in  its  in-  J.,  in  passing  upon  the  question,  said : 

ception.     To  illustrate:  One  Dyer  made  a  "Much  has  been  said  about  an  open,  no* 

contract  for  land  with  the  agent  of  the  torious  possession,   but  such  expressions 

proprietozs  in  1792,  and  entered  under  it  are  not  applicable  to  a  case  like  this.    Pos- 

In  1794  he  received  his  deed.     In  1796  he  session  taken  under  a  parol  gift  is  adverse 

sold  a  part  of  it  to  the  defendant.     It  ap-  in  the  donee  against  the  donor,  and  if  con- 

peared  that  he  took  possession,  under  his  tinued  for  fifteen  years  perfects  the  title  of 

contract,  of  land  which  the  deed  did  not  the  donee  as  against  the  donor.     The  do- 

cover,  and  the  defendant  sought  to  retain  nor  in  such  cases  not  only  knows  that  the 

it,  on  the  ground  of  adverse  possession.  The  possession  is  adverse,  but  intends  it  to  be, 

possession  taken   under  Dyer's    contract  and  there  is  no  occasion  for  any  notoriety, 

was  held   not  to  be  adverse,  on  several  Notoriety  is  only  important  where  the  ad- 

gronnds.    But,  among  others,  the  court  verse  character  of  the  possession  is  to  be 

say,  the  agi-eement  made  by  Dyer  with  the  brought  home  to  the  owner  by  presump- 

ageut  *'  did  not  put  him  in  a  situation  to  tion.     Of  course  where  it  is  shown  that  he 

commence  holding  adversely,  until  he  per-  had  actual  knowledge  that  the  possession 

formed  the  condition.     The  land  still  be-  was  under  claim  of  a  title,  and  therefore 

longed  to  the  proprietor  of  the  township,  adverse,  openness  and  notoriety  are  unim- 

Whether  he  ever  would  perform  was  con-  portant,  for  no  other  person  has  any  legal 

tingent.    He  entered  on  the  lot,  it  is  true,  interest  in  tho  question,  or  right  to  be  in- 

but  it  was  necessarily  subject  to  the  right  formed  by  notoriety  or  otherwise.     So  long 

of  turning  him  off,  if  he  neglected  to  make  as  Henry  W.  Gilbert  knew  that  his  niece 

full  payment.    The  possession,  therefore,  waa  holding  the  premises  as  her  own,  un- 

when  taken,  had  not  the  characteristics  to  der  a  gift  from  him,  and  would  acquire  a 

constitute  it  adverse.     It  was  not  hostile  complete  title  at  the  end  of  fifteen  years, 

in  its  inception."    Jackson  «.  Camp,  1  she  was  not  1)ound  to  make  claim  of  right. 

Cow.    (N.   Y.)    605.     A    possession    and  or  proclaim  the  character  of  her  possession, 

claim  of  land,  under  an  executory  contract  until  it  was  denied  by  him,  or  some  agent 

of  purchase,  is  in  no  sense  adverse,  as  to  of  his  authorized  to  make  the  denial.     No 

the  one  with  whom  the  contract  is  made,  act  or  declaration  of  his  or  of  his  agent 

But  it  seems  that,  when  one  enters  under  came  to  her  knowledge  which  required  her 

a  contract  for  a  deed  with  one  party,  and  to  speak.     I  think  there  can  be  no  doubt, 

afterward  takes  a  deed  from  another  party,  therefore,  that  there  was  a  gift  to  her,  and 

his  possession  from  this  time  is  adverse  to  possession  delivered  her  pursuant  to  the 

the  first  vendee,  and,  if  continued  the  stat-  gift  ;   that  possession  was  continued  ad- 

utory  period,  ynW  bar  his  entry.    Jackson  versely  for  more  than  fifteen  years,  and 

V.  Johnson,  5  Cow.  (N.  Y.)  74 ;  Jackson  that  neither  the  husband  nor  the  donor. 
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trine  is  held ;  ^  bat  the  weight  of  authoritj^  as  well  as  commoD  sense  and 
the  principles  applicable  to  adverse  possession,  seem  to  support  the  rule 
as  stated,  because  a  person  entering  under  such  circumstances  enters 
as  owner,  and  occupies  under  a  claim  of  ownership,  and  every  attribute 
requisite  to  acquire  a  title  by  adverse  possession  exists. 

Sec.  261.  Mixed  PoMCHMion.  —  The  rule  is,  that  where  there  is  a 
mixed  possession,  — that  is,  where  there  are  two  or  more  persons  in 
possession,  each  under  a  separate  conveyance  or  color  of  title,  —  the 
possession  will  be  treated  as  being  in  him  who  has  the  better  title,  upon 
the  ground  that  the  seisin  is  in  him  who  has  the  best  title,  and,  as  all 
cannot  be  seised,  the  possession  follows  the  title.'    The  rule  is  well 

nor  a,nj  anthorlBed  agent  of  his,  bo  inter-  "Another  analogous  case  which  arose  in 
rupted  or  distnrbed  that  possession  as  to  New  Jersey  and  was  decided  in  1867,  was 
prevent  the  acquisition  by  her  of  a  com-  that  of  Outcalt  v.  Ludlow,  82  N.  J.  L. 
plete  title.  The  act  of  authorizing  a  well  251.  In  that  case  a  father  gave  a  house 
to  be  dug  and  pipes  to  be  laid  in  the  land  and  lot  to  a  married  daughter,  and  put  her 
is  of  Httle  importance.  It  was  the  act  of  and  her  husband  in  possession,  and  they 
on  agent  who  had  no  special  authority  to  occupied  until  the  statute  of  limitations 
interfere  with  the  possession  of  this  prop-  had  run  against  the  father.  Upon  the 
erty,  and  certainly  a  general  authority,  question  whether  she  or  her  husband  was 
upon  the  facts  found,  would  not  authorize  entitled  to*  claim  title  acquired  by  such 
it.  The  same  may  be  said  in  respect  to  possession,  it  was  holden,  first,  that  a 
the  taxes.  As  there  was  no  conveyance  of  possession  so  entered  into  in  right  of  the 
the  property  on  record,  the  assessors  natu-  wife  could  not  be  taken  advantage  of  by 
rally  continued  to  put  it  into  the  list  of  H.  the  husband  to  the  prejudice  of  his  wife, 
W.  Gilbert,  and  the  taxes  were  paid  by  for  his  possession  was  only  through  her, 
Mb  agent.  The  fact  that  he  soon  discon-  and  he  could  not,  by  any  act  of  his  own 
tinned  paying  the  taxes  is  a  much  more  against  his  wife,  change  it  into  a  posses- 
significant  fact  for  the  petitioner.  This  sion  adverse  to  her.  Second,  that  if  she 
view  of  the  principles  involved  is  sustained  was  permitted  by  the  father  to  hold  pos- 
by  all  the  decisions  involving  the  ques-  session  of  the  property  as  hers,  and  by 
tions  which  have  been  found.  The  gen-  lapse  of  time  such  adverse  possession  ri- 
eral  principle  that  a  husband,  occupying  pened  into  a  title,  that  title  was  hers." 
the  proper^  of  the  wife  with  her  or  solely,  ^  Watson  v.  Tindal,  24  Ga.  494;  Jack- 
is  presumed  to  be  occupying  in  subordina-  son  v.  Rogers,  1  Johns.  (N.  Y.)  Cas.  86. 
tion  to  her  title  is  generally  recognized.  ^  Parsons,  C.  J.,  in  Langdonv.  Potter, 
See  2  Selden,  842,  and  cases  there  cited.  8  Mass.  219;  Gilman  v,  Wilson,  10  id. 
"  There  have  been  two  cases  analogous  to  151;  Cushman  v.  Blanchard,  8  Me.  266; 
this  decided  in  our  sister  States  during  the  Bellis  v.  Bellis,  122  Mass.  414;  Crispin  v. 
last  ten  years.  The  first  was  the  case  of  Hannovan,  60  Mo.  636.  When  ^two  per- 
Steel  «.  Johnson,  4  Allen  (Mass.),  426,  sons  are  in  possession  of  land  at  the  fame 
decided  in  1862.  In  that  case  the  father  time,  under  diflFerent  claims  of  right,  he 
gave  to  his  daughter,  who  was  a  married  has  the  seisin  in  whom  the  legal  title  is 
woman,  some  real  estate,  and  put  her  in  vested.  Winter  v.  Stevens,  9  Alleu  (Mass.), 
possession  of  it,  and  she  continued  to  hold  626.  If  the  holders  of  two  hostile  titles 
possession  for  more  than  twenty  years,  and  to  the  same  tract  of  land  are  each  in  the 
it  was  holden  that  by  operation  of  law  she  occupation  of  a  small  portion  within  the 
thereby  became  vested  with  a  complete  exterior  boundaries  of  the  tract,  the  con- 
title  to  the  estate,  which  neither  the  father  structive  possession  follows  the  true  title, 
nor  his  grantees  during  his  life,  nor  his  and  the  statute  of  limitations  does  not  run 
heira-at-law  after  his  death,  could  success-  in  favor  of  the  holder  of  the  invalid  title, 
fully  contest.  except  as  to  his  actual  possession.    If  one 
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settled  that  title  draws  to  it  the  possession,  and  it  remains  with  the 
owner  of  the  legal  title  until  he  is  divested  of  it  by  an  actual,  adverse 
possession ;  ^  and,  while  he  is  in  possession  of  a  part  of  the  premises, 
his  possession  is  entitled  to  the  benefit  of  the  constructive  possession, 
and  can  only  be  ousted  by,  and  to  the  extent  of,  the  actual  occupation 
of  a  mere  intruder.*  "  Although,"  says  Parsons,  C.  J.,'  "  there  may 
be  concurrent  possession,  there  cannot  be  a  concurrent  seisin  of  land ; 
and  one  only  being  seised,  the  possession  must  be  adjudged  to  be  in 
him,  because  he  has  the  best  right."*    ^' There  would  appear  to  be 

who  claims  title  under  a  deed  to  a  lai^  instrament  under  which  claimant  enters, 
tract  of  land  enters  upon  it  and  erects  a  and  thus  be  advised  not  only  of  the  actual 
house,  and  acquires  actual  possession  of  a  possession,  hut  also  of  extent  and  boundary 
smaU  part  around  his  house,  and  con-  of  the  claim;  which  can  only  be  known  by 
structive  possession  of  the  whole,  and  the  the  paper.  In  cases  of  mixed  possession, 
oWner  of  the  true  title  afterwards  enters  where  both  claimants  actually  occupy 
on  the  same  tract  in  another  place  claim-  parts,  under  ^adverse  claims  to  the  whole, 
ing  the  whole,  the  constructlTe  possession  the  true  title  will  prevail  against  the  one 
thus  acquired  by  the  one  who  firat  entered  merely  colorable,  and  the  adverse  claimant 
is  overcome  by  the  constructive  possession  will  be  confined  to  the  portion  actually 
of  the  true  owner,  so  that  the  statute  of  occupied.  Crispen  v,  Hannavan,  50  Mo. 
limitations  does  not  run  in  £eivor  of  the  one  636.  A  possessory  title  to  land,  though 
who  has  not  the  true  title.  Semple  v,  for  less  than  twenty  years,  is  good  against 
Cook,  50  Cal.  26.  One  who  has  the  title  one  who  subsequently  enters,  claiming 
to  land,  but  fails  to  take  actual  possession  by  no  higher  title.  Thoreau  v.  Pallies, 
of  it  for  twenty  years,  is  not  barred  by  the  1  Allen  (Mass.),  425;  Wolcott  v.  Ely, 
statute,  because  the  title  carries  with  it  2  id.  838;  Currier  v,  Qale,  9  id.  522. 
the  seisin,  and  to  divest  it  after  any  lapse  If  the  inhabitants  of  a  town,  through 
of  time,  great  or  smaU,  there  must  be  an  their  committee,  survey  a  portion  of  land 
actual  ouster  or  a  constructive  disseisin,  lying  in  common  and  undivided,  put 
by  adverse  possession  of  some  part  of  the  up  stakes  as  monuments,  marked  with 
tract  under  color  of  title.  Mylar  v,  the  name  of  the  town,  and  afterward, 
Hughes,  60  Mo.  105.  Ordinarily,  the  through  one  of  their  selectmen,  proceed  to 
possession  of  one  who  does '  not  hold  the  erect  a  fence  about  the  same,  which  is  re- 
true  title  can  extend  only  to  the  land  in  moved  by  others  before  its  completion, 
actual  occupancy.  The  owner  holds  con-  this  is  enough  to  give  to  them  a  possessory 
structive  posseasion  of  lands  not  actually  title  to  the  same  as  against  strangers, 
occupied  by  others,  and  cannot  be  dis-  Simmons  v.  Kahant,  3  Allen  (Mass.),  316. 
seised  by  a  mere  claim;  there  must  be  ^  Davidson  v.  Beatty,  2  H.  &  McH. 
something  more.  In  addition  to  the  actual  (Md.)  621;  Hammond  v,  Ridgely,  5  H.  & 
occupancy  of  a  part,  by  an  open,  notorious,  J.  (Md.)  245;  Dow  v,  Stephens,  1  D.  &  B. 
and  continuous  possession  as  owner,  there  (N.  C.)  5;  Hall  ».  Powell,  4  S.  &  B. 
must  be  a  claim  to  the  whole,  by  the  same  (Penn.)  465;  Orbison  «.  Morrison,  1 
right  under  which  the  part  actually  occu-  Hawks  (N.  C),  468;  Bums  ».  Swift,  2 
pied  is  held,  and  such  claim  must  be  bona  S.  &  R.  (Penn.)  488. 
fide,  and  evidenced  by  some  paper,  or  *  Id.;  Barr  «.  Gratz,  4  Wheat.  (U.  S.) 
proceedings,  or  relation  under  which  the  218;  Cushman  v.  Blanchard,  8  Me.  266. 
claimant  is  the  apparent  owner  of  the  '  Langdon  v.  Potter,  ante. 
whole.  If  a  written  instrument  is  relied  *  Livingston  v.  Peru  Iron  Co.,  9 
upon  as  giving  color  of  title,  not  only  Wend.  (N.  Y.)  511;  Brimmer  v.  Propri- 
must  the  entry  and  ocoupation  be  open  etors  of  Long  Wharf,  5  Pick.  (Mass.)  181. 
and  notorious,  but  the  true  owner  must  In  a  case  recently  before  the  Supreme 
have  actual  or  constructive  notice  of  the  Court  of  the  United  States,  Hunnicutt  v. 
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no  clearer  priDci pie  of  reason  and  justice,"  said  Duncan,  J., ^  "than 
that  if  the  rightful  owner  is  in  possession  of  a  part  of  his  tract,  by  him- 
self or  his  tenant,  he  is  in  the  constructive  and  legal  possession  and 
seisin  of  the  whole,  unless  he  is  disseised  b}'  actual  occupation  and  dis- 
possession. If  this  were  not  so,  the  possession  bj'  wrong  would  be 
more  favored  than  the  rightful  possession.  ...  In  this  kind  of  mixed 
constructive  possession  the  legal  seisin  is  according  to  the  title.  Title 
draws  possession  to  the  owner.  It  remains  until  he  is  dispossessed, 
and  then  no  further  than  actual  dispossession  by  a  trespasser,  who 

cannot  acquire  a  constructive  possession,  which  always  remains  with  the 
owner."  * 

Where  the  rightful  owner  is  in  the  actual  occupancy  of  a  part  of  his 
land  he  ia  treated  as  being  in  the  constructive  and  legal  possession  and 
seisin  of  the  whole,  unless  he  is  disseised  by  actual  occupation  and  dis- 
possession, and  where  the  possession  is  mixed  it  is  invariably  the  rule 
that  the  legal  seisin  is  in  accordance  with  the  legal  title.  In  order 
to  dispossess  a  person  whose  title  covers  an*  entire  tract  of  land,  there 
must  be  an  actual  disseisin  by  actual  possession  and  occupancy  during 
the  entire  statutory  period.' 

The  rule  may  be  said  to  be  that  when  a  person  enters  upon  unoccu- 
pied land  under  a  deed  or  title,  and  holds  adversely',  his  possession  is 
construed  to  lie  coextensive  with  his  deed  or  title,  and  the  true  owner 
will  be  deemed  to  be  disseised  to  the  extent  of  the  boundaries  described 
in  that  title,  although  his  possession  beyond  the  limits  of  his  actual  oc- 
cupancy is  only  constructive.  But  if  the  true  owner  is  at  the  same  time 
in  actual  possession  of  a  part  of  the  land,  claiming  title  to  the  whole,  he 
has  the  constructive  possession  of  all  the  land  not  in  the  actual  posses- 
sion of  the  intruder,  and  this,  although  tlie  owner's  actual  possession  is 
not  within  the  limits  of  the  defective  title.  The  reason  for  this  rule  is 
that  both  parties  cannot  be  seised  at  the  same  time  of  the  same  land 

Peyton,  102  U.  S.  838,  it  was  held  that  pancy.    Hodges  v.  Eddy,  88  Vt.  844  ;  Ste- 

the  possession  of  a  person  who  under  color  vens  v.  Hollister,  18  id.  294  ;  Whittington 

of  title  enters  upon  vacant  lands  and  holds  v.  Wright,  9  Ga.  23 ;  Codman  v,  Winslow, 

adversely,  is  construed  to  hold  so  much  as  10  Mass.  146.     And  the  occupation  neces- 

is  within  the  boundaries  of  his  title,  and  sary  to  disseise  him  as  to  any  part  of  the 

to  that  extent  the  legal  owner  is  disseised,  laud  must  be  actual,  visible,  notorious,  dis- 

But,  if  the  legal  owner  is  in  actual  posses-  tinct,  and  hostile.     Robinson  v.  Lake,  1 4 

sion  of  any  part  of  the  land  whereon  the  Iowa,  424. 

entry  is  made,  his  constructive  seisin  ex-  *  Hall  r.  Powell,  4  S.  &  R.  (Penn.) 

tends  to  all  not  in  fact  occupied  by  the  in-  465. 

tmders.   See  also,  to  same  effect,  Scott -P.  ^  Cajk  ^,  Lynn,  1  A.  K.  Mar.  (Ky.) 

Elkins,  88  N.  C.  424.     The  rule  seems  to  846;  Jackson  v.  Vermilyea,  6  Cow.  (N.  Y. ) 

be  well  settled  that  two  persons  represent-  677;  Miller  v.  Shaw,  7  S.  &  R.  (Penn.) 

ing  separate  interests  cannot  have  con-  148  ;  Roger  v.  Benlow,  10  id.  805. 

strnctive  possession  of  the  same  land  at  the  •  Fuller,  C.  J.,  in  Deputron  v.  Young, 

same  time,  consequently  the  benefit  of  con-  184  it.  S.  930  ;  Hunnicutt  i^.  Peyton,  102 

struct!  ve  possession  necessarily  and  right-  U.  S.  333  ;  Barrv.  Gratz,  4  Wheat.  (U.  S.) 

fully  belongs  to  the  legal  owner,  and  all  313. 
others  are  confined  to  their  actual  occu- 
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under  different  titles.  The  law  therefore  holds  the  seisin  of  all  tliat  is 
not  in  the  actual  occupancy  of  the  adverse  party  to  be  in  him  who  has 
the  better  title.* 

In  a  Pennsylvania  case  *  it  was  held  that,  although  actual  possession 
under  a  junior  title  of  part  of  a  tract  of  land  which  interfered  with 
an  older  grant  gave  possession  of  the  whole  to  the  holder  of  the  junior 
title,  yet  that  a  subsequent  entry  of  the  true  owner  upon  an}-  pait  of 
the  land  was  an  ouster  of  the  intruder  from  what  he  had  in  constructive 
possession  merel}',  and  this  may  be  said  to  be  the  rule  generallj'  adopt e< I 
by  the  courts. 

In  Pennsylvania,  where,  by  statute  as  well  as  by  the  courts,  much 
force  is  given  to  surveys  b}'  a  pereon  going  into  the  adverse  pos- 
session of  lands,  it  is  held  that  in  the  case  of  interfering  surveys  the 
possession  will  be  adjudged  to  be  in  him  who  has  the  elder  title,  and 
the  possession  of  a  person  holding  a  junior  survey,  unaccompanied  by 
an  actual  entry  upon  the  interference,  takes  nothing  by  construction, 
and  acquires  no  title  in  the  lands  within  the  interference,'  following  in 
this  respect  the  rule  existing  in  all  cases  of  mixed  possession.  But 
where  a  person  lays  a  new  survey  on  parts  of  older  survey's,  the  interior 
lines  of  which  are  not  marked,  and  takes  actual  possession  of  a  part  of 
the  land,  and  exercises  dominion  over  all.  and  establishes  his  lines  and 
pays  taxes  on  the  whole,  he  acquires  title  thereto.'*  But  he  will  not 
acquire  possession  beyond  his  marked  lines,  even  though  embraced 
within  his  survey  ;  *  and  if  his  survej'  interferes  with  others,  his  construc- 
tive possession  will  be  broken  by  the  entr}'  of  the  owner  of  the  warrant 
upon  any  part  of  the  land  within  the  bounds  of  his  survey  ;  *  and  if  the 
evidence  in  tbe  case  of  interfering  survey's  is  equally  balanced,  the 
preference  is  given  to  the  oldest  survey  J 

Sec.  262.  laimits  upon  the  Operation  of  PoBsession  by  Constnio- 
tion.  —  The  doctrine  of  constructive  possession  under  color  of  title  is 
subject  to  certain  limitations,  and  cannot  be  extended  to  whole  town- 
ships of  land,"  nor  to  large  tracts  of  land  not  taken  for  the  ordinary 
purposes  of  cultivation  and  occupation ;  ®  nor  does  it  apply  unless  the 


1  Clark's  Lessee  v,  Courtney,  5  Pet. 
(U.  S.)  319. 

^  Altemus  v.  Ix>ng,  i  Penn.  St  254. 

*  Cluggagev.  Duncan,  1  S.  &  R.  (Penn.) 
116  ;  McArthurp.  Veitchen,  77  Penn.  St. 
62  ;  Washabaugh  v.  Entrikeh,  39  id.  513  ; 
Altemus  ».  Trimble,  9  id.  232  ;  O'Hara  v. 
Richardson,  46  id.  385  ;  Beaupland  i;. 
MoKfen,  28  id.  124  ;  Hole  v.  Rittenhouse, 
25  id.  491. 

♦  Nearhoff  v.  Addleman,  31  Penn.  St. 
279;  Heiser  v.  Riehle,  7  Watts  (Penn.), 
35  ;  Kite  v.  Brown,  5  id.  291  ;  Hatch  ». 
Smith.  4  id.  109. 

'  Reland  v.  Eckert,  23  Penn.  St.  215. 
'  Altemus  v.  Long,  4  Penn.  St.  254. 


'  Hull  V.  Wilson,  11  Penn.  St.  616. 

8  Chandler  v.  Spear,  22  Vt.  388 ; 
Hunter  v,  Chrisman,  6  B.  Hon.  (Ky.) 
463. 

•  Sharp  V.  Brandon,  15  Wend.  (N.  Y.) 
397;  Chandler  v.  Spear,  ante;  Hunter  v. 
Chrisman,  ante;  People  v.  Livingston,  8 
Barb.  ( N.  Y. )  253.  In  ejectment,  the  de- 
fence of  twenty  years'  adverse  possession, 
in  order  to  countervail  a  legal  title,  must 
be  supported  by  twenty  years'  actual  occu- 
pancy, or  a  substantial  enclosure  of  the 
premises  by  the  defendant,  or  by  him  and 
those  through  whom  he  derives  title.  A 
cultivation  of  part  of  the  premises  for  that 
time,  with  a  claim  of  title  to  the  whole, 
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lands  actually  possessed  have  some  necessary  connection  with  the  other 
portion,  as  b^'  use  with  it  or  subservience  to  it.^  In  the  case  last  cited, 
which  was  an  action  of  ejectment  to  recover  five-sixteenths  of  four  thou- 
sand acres  of  land,  divided  into  quarter-sections,  the  plaintiff,  hearing 
that  the  defendants  intended  to  enter  upon  certain  lands,  caused  a  shanty 
without  a  roof  to  be  erected  thereon,  also  a  barn,  and  cut  logs  from 
about  a  quarter  of  an  acre  of  the  land.  The  court  held  that  the  recov- 
ery must  be  limited  to  the  land  actually  occupied,  to  wit,  one  quarter 
of  an  acre,  and  that  the  circumstance  that  the  plaintiff,  after  the  action 
was  commenced,  built  roads  and  cut  a  large  quantity  of  logs  upon  the 
lot  in  dispute,  was  immaterial  upon  the  question  of  constructive  posses- 
sion.^   But  the  doctrine  of  this  case  arises  under  the  peculiar  statute  of 

will  not  constitute  a  defence  beyond  the  correctly  upon  the  subject  of  adverse 
portion  actually  improved.  And  even  *  possession ;  that  the  tract  H  being  a 
where  such  possession  is  under  a  deed  or  large  tract  of  land  subdivided  into  differ- 
paper  title,  for  a  large  tract  of  land  (e,  g.  ent  lots,  the  occupancy  of  any  one  of  the 
783  acres),  ahd  only  a  small  part  is  im-  lots  would  not  give  a  constructive  posses- 
proved  (e.g,  2  acres),  with  a  claim  of  title  sion,  or  create  an  adverse  possession  of 
to  the  whole,  this  will  not  constitute  an  other  jiarts  of  the  tract  Jackson  v.  Wood- 
adverse  possession  beyond  the  actual  im-  ruff,  1  Cow.  (N.  Y.)  276.  And  as  lot  num- 
provement.  And  where  one  takes  a  deed  ber  12,  the  premises  in  question,  was  not 
purporting  to  describe  a  track  of  land,  but  actually  possessed  at  the  time  of  the  mar- 
which,  by  a  mistake  in  the  description,  riage  of  the  lessors  of  the  plaintiff,  there 
covers  nothing,  and  the  grantee,  by  occu-  was  no  adverse  possession  to  bar  the  right 
pation,  takes  possession  of  a  part,  and  of  the  lessor,  Ann  Ten  £yck.  This  ques- 
claims  title  to  the  whole  of  the  supposed  tion  has  been  repeatedly  decided  by  this 
tract,  under  the  deed,  this  is  an  adverse  court.  Indeed,  the  point  was  abandoned 
possession  only  as  to  the  part  actually  by  the  defendant's  counsel  upon  the  argu- 
improved.     And,  accordingly,  in  Dervient  ment." 

V,  Lloyd,  decided  October  term,  1820,  but  ^  Thompson  v.  Burhaus,  79  K.  Y.  98. 
not  reported,  where  the  defendant  had  ^  In  this  case  the  court  disapproved  of 
a  deed  for  Lot  4,  but  took  possession  of  the  doctrine  of  Wood  v.  Banks,  14  N.  H. 
Lot  5,  adjoining,  believing  it  to  be  Lot  101,  that  an  entry  upon  a  lot  with  a  view 
4,  and  claiming  it  as  such,  and  improving  of  taking  possession  of  it  by  spotting  the 
a  part,  it  was  held  that  his  adverse  pos-  trees  around  it,  is  a  sufficient  posse^on 
session  did  not  extend  beyond  his  actual  of  land  as  against  one  not  having  a  better 
improvements.  The  doctrine  of  the  con-  right  to  enter  upon  the  land,  and  held 
structive  adverse  possession  of  lands  by  that  such  acts  of  themselves,  or  taken  in 
the  cultivation  of  part,  accompanied  by  a  connection  with  the  acts  detailed,  could 
claim  of  the  whole  under  a  deed,  does  not  not  be  held  sufficient  to  extend  the  plain- 
apply  to  large  tracts  of  land  not  purchased  tiff's  possession  by  construction  to  such 
for  the  purpose  of  actual  cultivation.  The  spotted  lines.  Reversing  Thompson  v.  Bur- 
doctrine  is  in  general  applicable  to  a  single  haus,  15  Hun  (N.Y.),  580.  Bare  possession 
farm  or  lot  of  land  only,  purchased  for  the  of  land,  and  exercising  arts  of  ownership 
purpose  of  actual  cultivation.  A  construe-  over  it,  is  sufficient  to  put  all  persons  on 
tive  adverse  possession  must  be  foimded  on  inquiry  as  to  the  occupant's  claim.  Frank- 
A  deed  or  paper  title,  though  such  title  lin  v,  Newsom,  58  Ga.  580;  Morgan  v. 
need  not  be  a  rightful  one.  Gilliland  v.  Taylor,  55  id.  224;  Havens  v.  Bliss,  26 
Woodruff,  1  Cow.  (N.  Y.)  276;  Miller  p.  N.  J.  Eq.  363.  And  this  applies  to  levies 
Dow,  1  Root  (Conn.),  412.  In  Ten  Eyck  upon  execution,  judgment  liens,  &c.  Mor- 
17.  Richards,  6  Cow.  (N.  Y.)  623,  the  gan  v.  Taylor,  ante,  A  prior  possession, 
opinion  of  the  court  was  delivered  by  although  short  of  the  statutory  period,  is 
SuTBBBLAND,  J.  :   "The  judge  decided  sufficient  against  a   subsequent    adverse 
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New  York,  and  for  that  reason  does  not  secin  to  accord  with  the  rule 
that  a  possession  of  a  part  of  premises  under  a  deed  purporting  to  pass 
the  title  of  land,  with  definite  boundaries,  is  extended  by  construction 
to  the  whole  tract  convej'ed,  except  as  against  the  owner  of  the  legal 
title,  wlio  is  also  in  possession,^  unless  it  is  put  upon  the  ground,  as  it 
really  was,  that  the  land  claimed  by  construction  bad  no  necessary 
connection  with  the  part  actually  possessed,  by  use  or  as  being  sub- 
servient to  it.* 

A  distinction  is  also  made  by  many  of  the  courts  between  lands  laid 
out  into  distinct  lots  and  those  which  are  not,  and  in  the  ^former  case  it 
is  held  thut  an  entry  upon  and  possession  of  one  lot,  under  a  conveyance 
which  embraces  several,  cannot  be  extended  by  construction  to  other 
lots  not  actually  occupied.  There  must  necessaril}'  be  limitations  im- 
posed upon  the  application  of  the  doctrine  of  constructive  possession, 
or  the  consequences  might  be  disastrous  ;  and  the  tendency  of  the  courts 
is  to  hold,  as  previousl}'  stated,  that  it  can  onl}'  be  held  to  extend  to 
lands  taken  for  the  ordinary  purposes  of  cultivation  and  occupation.' 
And  some  of  the  cases  hold  that  where  a  person  claims  the  benefit  of 
this  doctrine  under  color  of  title  and  b}'  adverse  possession  of  a  part 
of  the  land,  it  must  be  restricted  to  a  single  farm  or  lot  for  the  purposes 
of  ordinary  cultivation  or  improvement.^  Of  course,  in  those  States 
where  the  statute  provides  what  shall  be  the  effect  of  color  of  title  and 
occupancy  of  a  part,  the  statute  will  control ;  but  in  New  York  and  the 
other  States  before  referred  to,  as  fixing  the  effect  of  such  colorable 
title,  and  what  shall  constitute  possession,  title  by  construction,  where 
land  is  divided  into  distinct  lots,  is  expressly  confined  to  one  lot ;  '^  but 
where  no  such  division  is  made,  and  the  land  is  not  in  the  actual 
adverse  possession  of  a  person  who  entered  before  he  did,  the  title 
would,  by  force  of  the  statute,  embrace  all  that  was  described  in  the 
conveyance.* 

Sec.  263.  PosBeBBion  by  Mistake. — The  question  whether  a  part}' 
can  set  up  an  ad  verse. possession  where  lands  have  been  occupied  b\'  him 
by  mistake,  has  been  often  before  the  courts ;  and  the  rule  has  been 
adopted  in  some  of  the  States,  that  where  a  person  takes  possession 
of  land,  and,  through  inadvertence  or  ignorance  as  to  the  true  line, 
takes  and  holds  possession  of  land  not  covered  by  hi3  deed,  with  no 
intention  of  claiming  or  occupying  beyond  his  actual  boundaries,  such 
possession  will  not  support  a  plea  of  the  statute  against  the  real 
owner,^  because  in  such  a  case  the  possession  lacks  an  essential  requi- 

possession,  and  enables  the  occupant  to  »  Chandler  v.  Spear,  ante. 

maintain  his  claim  against  everybody  ex-  *  Jackson  v.  Woodruff,  1  Cow.  (N.  Y.) 

ci'pt  the  owner,  or  those  claiming  under  277;  Jackson  v.  Richards,  6  id.  617;  Sharp 

him.     Martin   ».  Bousi^ck,  61  Mo.  656;  v.  Brandon,  16  Wend.  (X.  Y.)  597. 

Adams  v,  Guerard,  29  Ga.  651.  »  .Appendix,  New  York,  §  369. 

1  Scott  V.  Elkins,  83  N.  C.  424.  »  Mimro  v.  Merchant,  28  N.  Y.  9. 

2  People  V.  Livingston,  anU;  WiLson  ^  Skinner  ».  Crawford,  54  lown,  119; 
».  McEwen,  7  Greg.  87.  Smith   v.  Morrow,   5    Litt.   (Ky.)  210; 
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site,  viz.  an  intention  to  claim  adversely,  which  is  an  indispensable 
ingredient  to  constitute  a  disseisin.^  This  doctrine,  however,  has  been 
denied  in  Connecticut ;  ^  and  in  all  cases  if  a  person  under  a  mistake 

M*Kinney  v,  Kenny,  1  A.  K.  Mar.  (Ey.)  every  mark  or  indicium  of  one  upon  its 

460 ;   Thompson  v.   Babb,   45  Mo.  884  ;  face.     If  the  possession  were  incidental  to 

Brown  v.  CockereU,  83  Ala.  45;  Howard  the  taking  of  something  off  the  property, 

V.  Reedy,  29  Ga.  154;  Dow  v.  McEenny,  it  would  be  a  trespass  only.     But  when 

64  Me.  138;  Robinson  v.  Kline,  70  N.  Y.  the  possession  is  a  permanent  object,  under 

147;  Hanx  v.  Battin,  68  Mo.  84;  Gnihe  a  claim  of  right,  however  mistaken,  what 

V.  Wells,  34  Iowa,  148.  can  be  a  disseisin,  if  this  is  not?   That  the 

1  Ross  V,  Gould,  5  Me.  204;  Brown  v.  possessor  meant  no  wrong,  might  be  very 

Gay,  8  id.  126.  important  if   he  were  prosecuted  for  a 

'  In  Pearce  v.  French,  8  Conn.  489,  the  crime;  for  nemo  fit  reu$,  nisi  mens  sit  rea. 
defendant  occupied  lands  not  embraced  in  But  the  motive  which  induced  the  taking 
his  deed,  under  the  mistaken  idea  that  possession  is  remotely  distant  from  the 
they  were  included  in  his  deed.  There  possession  in  right  under  a  claim  of  right, 
was  no  evidence  that  he  intended  to  oc-  and  in  no  respect  tends  to  qualify  or  give 
cupy  adversely,  except  such  as  might  be  character  to  the  act.  It  was  adverse  pos* 
afforded  by  the  fact  that  he  occupied  and  session  and  disseisin  (innocently  happen- 
nsed  them  as  his  own.  The  court  held  ing),  with  the  full  intention  of  the  mind  to 
that  he  thereby  acquired  title  to  the  lands  possess  exclusively,  and,  by  necessary  con- 
by  possession;  and  in  commenting  upon  sequence,  a  seclusion  of  the  owner  from  the 
the  doctrine  previously  stated  in  the  text,  seisin  of  his  property.  I  agree  with  the 
HosMEB,  C.  J.,  said:  '*In  the  case  of  learned  court  that  the  intention  of  the  pos- 
Brown  v.  Gay,  8  Me.  126,  the  question  sessor  to  claim  adversely  is  an  essential 
was,  whether  the  tenant  was  in  possession  ingredient.  But  the  person  who  enters  on 
of  certain  land  by  disseisin.  He  owned  a  land  believing  and  claiming  it  to  be  his 
lot  denominated  No.  8,  and  was  in  pos-  own,  does  thus  enter  and  possess.  The 
session  of  lot  No.  4,  claiming  that  it  was  very  nature  of  the  act  is  an  assertion  of 
part  of  the  former  lot.  He  was,  therefore,  his  own  title,  and  the  denial  of  the  title  of 
in  possession  through  mistake.  This  prin-  all  others.  It  matters  not  that  the  pos- 
ciple  was  advanced  by  the  court,  to  wit:  sessor  was  mistaken,  and  had  he  been 
*  If  the  owner  of  a  parcel  of  land,  through  better  informed,  would  not  have  entered 
inadvertency  or  ignorance  of  the  dividing  on  the  land.  This  bears  on  another  sub- 
line, includes  a  part  of  an  adjoining  tract  ject,  —  the  moral  nature  of  the  action,  — 
within  his  enclosure,  this  does  not  operate  but  it  does  not  point  to  the  inquiry  of 
a  disseisin,  so  as  to  prevent  the  true  owner  adverse  possession.  Of  what  consequence 
from  conveying  or  passing  the  same  by  is  it  to  the  person  disseised  that  the  dis* 
deed.'  If  the  learned  court  meant  to  lay  seisor  is  an  honest  man  ?  His  property  is 
down  the  position  that  although  the  pos-  held  by  another  under  a  claim  of  right, 
session  was  adverse  and  a  disseisin,  yet  and  he  is  subjected  to  the  same  privation 
that  it  was  of  such  a  character  as  not  to  as  if  the  entry  were  made  with  full  knowl- 
prevent  the  owner  from  transferring  the  edge  of  its  being  unjustifiable, 
land  by  deed,  the  case  has  no  bearing  on  "In  the  case  of  Ross  o.  Gould,  5  Me. 
the  one  before  us.  But  if  it  was  intended  204,  it  is  said,  '  A  disseisin  cannot  be  com- 
to  declare  that  there  was  no  disseisin  at  all,  mitted  by  mistake,  because  the  intention 
by  reason  of  the  before-mentioned  mistake,  of  the  possessor  to  claim  adversely  is  an 
I  cannot  accede  to  the  proposition.  There  essential  ingredient  in  disseisin.'  I  do  not 
was  a  possession  ;  it  was  not  under  the  admit  the  principle.  It  is  as  certain  that 
true  owner,  but  it  was  under  a  claim  of  a  disseisin  may  be  committed  by  mistake 
right;  and  the  rents  and  profits  (if  any)  as  that  a  map  may  by  mistake  take  pos- 
were  received  and  appropriated  to  the  session  of  land,  claiming  title,  and  believ- 
possessor's  use,  without  any  supposed  or  ing  it  to  be  his  own.  The  possession  is 
assumed  accountability.  This  is  a  dis-  not  the  less  adverse  because  the  person 
seisin,  by  all  the  casea  on  the  tabject,  with  possessed  intentionally,  though  innocently. 
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as  to  the  boandaries  enters  and  occupies  land  not  embraced  in  bis 
title,  claiming  it  as  bis  own  for  the  requisite  statutory  period,  he 
thereby  becomes  invested  with  the  title  thereto  by  possession,^  although 

But  in  the  moral  nature  of  the  act  there  is  up  to  the  erroneous  boundary  line,  sup- 

nndoubtedly  a  diflference  when  the  poe-  posing  it  to  be  the  true  boundary,  and  rely- 

sessor  knowingly  enters  by  wrong.  ing  upon  it,  such  line  could  not  be  disturbed 

"I  have  been  the  more  particular  in  afterwards,  and  that  a  mere  oral  agreement 
my  obsenrations,  for  two  reasons.  The  entered  into  after  the  statute  bar  had  be- 
first  is,  that  the  evidence  of  adverse  pos-  come  complete,  would  not  change  the  rule, 
session,  which  is  of  very  frequent  occur-  as  the  title  of  the  parties  had  then  become 
reuce,  might  be  placed  on  grounds  clear  complete^  But  that  if  they  did  not  rely 
and  stable  ;  the  next,  from  a  serious  ap-  upon  the  first  survey,  but  expected  to 
prehension  that  in  the  law  of  disseisin  an  settle  the  line  by  another  survey,  when 
important  change  is  inadvertently  at-  convenient,  the  mere  possession  for  twenty 
tempted.  Adopt  the  rule  that  an  entry  years  according  to  the  erroneous  line  would 
and  possession  under  a  claim  of  right,  if  not  give  title,  and  that  the  question  as  to 
through  mistake,  does  not  constitute  an  intension  of  the  parties  and  the  nature  of 
adverse  possession,  and  a  new  principle  is  their  possession  is  for  the  jury*  See  White 
substituted.  The  inquiry  no  longer  is  v.  Hopeman,  43  Mich.  267;  as  to  ocou« 
whether  visible  possession,  with  the  intent  pancy  under  an  agreement  relative  to 
to  possess,  under  a  claim  of  right,  and  to  lines. 

use  and  enjoy  as  one's  own,  is  a  disseisin  ;  The  question  has  frequently  been  before 
but  from  this  plain  and  easy  standard  of  the  courts  as  to  whether  a  party  can  set 
proof  we  are  to  depart,  and  the  invisible  up  -  an  adverse  possession  to  lands  occu- 
uiotives  of  the  mind  are  to  be  explored ;  pied  by  him  under  a  mistake,  supposing 
and  the  inquiry  is  to  be  had  whether  the  the  same  to  belong  to  him,  when  in  (Mint 
possessor  of  land  acted  in  conformity  with  of  fact  they  are  outside  of  his  real  claim; 
his  best  knowledge  and  belief.  In  the  and  the  doctrine  evidently  is  that,  where 
case  before  us,  the  plaintiff  adduced  evi-  a  grantee,  in  taking  possession  under  his 
dence  to  show  that  he  entered  on  the  land  deed,  goes  unintentionally  and  by  mis- 
in  question,  and  possessed  it  more  than  take  beyond  his  proper  boundaries,  and 
fifteen  years,  uninterruptedly  and  exdu*  enters  upon  and  actually  occupies  and 
sively,  under  a  claim  and  belief  of  right,  improves  lands  not  included  in  the  deed, 
and  appropriating  to  his  own  use,  without  claiming  and  supposing  it  to  be  bis,  this 
account,  all  the  rents  and  profits.  This  occupation  is  to  be  deemed  adverse  within 
was  adverse  possession  and  disseisin,  and  the  meaning  of  the  statute  of  limitations^ 
gave  him  title  under  the  law  of  the  State."  and,  if  continued  the  requisite  length  of 
See  also  to  same  effect  Swettenham  v,  time,  will  bar  the  right  of  the  true  owner. 
Leary,  18  Hun  (N.  Y.),  284;  Cole  ».  In  one  case  before  the  Supreme  Court  of 
Parker,  70  Me.  872 ;  Crary  v.  Goodman,  New  Hampshire,  the  title  to  a  gore  of 
22  y.  Y.  173;  Melvin  v.  Proprietor's  &c,  land  lying  between  th«  towns  of  Enfield 
5  Met.  (Mass.)  83;  Seymour  v.  Carli,  and  Grantham  was  involved.  The  pro- 
Minn.  (S.  C.)  July,  1888  ;  Enfield  p.  Day,  prietors  of  Enfield,  supposing  this  gore  to 
7  N.  H.  457.  belong  to  them,  had  entered  upon  a  ]H>r- 

1  Ricker  v,  Hibbard,  73  Me.  800;  Ab-  tion  of  it,  claiming  the  whole,  and  oocu- 

bott  V.  Abbott,  61  id.  684;  Hitchin^s  v.  pied  such  portion  for  more  than  twenty 

Morrison,  72  id.  831;  Wallbrun  r.  Batten,  years.    But  it  turned  out  that  the  gore 

68   Mo.   164.     In   Bunco  v.   Bidwell,  43  was  not  embraced  in  this  charter.     A  per- 

Mich.  542,  an  error  was  made  in  running  son  took  pos8essi<m  of  a  lot  within  the 

the  division  lines  between  two  farms,  but  gore,  and  the  proprietors  of  En  field  brought 

the  parties  relying  upon  the  lines  so  run  ejectment  against  him  to.  recover  it.     The 

occupied  up  to  them  for  more  than  twenty  court  chaiged  the  jury  that,  if  the  propri- 

years.     Afterwai-ds,  the  true  line  was  run  etors  of  Enfield  had  entered  upon,  and  had 

by  an  oml  agreement  between  the  parties,  peaceable  possession  of,  the  gore  for  mors 

The  court  held  that  if  the  parties  ocenpied  thui  twwty  ytflrfl^  cUlttiBg-it  under  their 
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his  entry  and  possession  may  have  been  founded  upon  a  mistake.  But 
where  a  person  enters  upon  a  lot  not  covered  by  his  title,  through  mis- 
take, he  takes  nothing  by  construction,  and  is  limited  to  his  actual 
occupancy.^  To  the  extent  of  his  actual  occupancy,  which,  in  case  a 
substantial  fence  is  erected  around  it,  includes  the  whole  lot,  he  will 
hold,  unless  there  is  evidence  that  he  did  not  intend  to  do  so.^ 

Tlie  rule  may  be  said  to  be,  according  to  the  decided  cases,  that  if  a 
person  entera  upon  land  under  color  of  title,  and  takes  possession  of 
lands  not  embraced  therein,  with  the  intention  of  possessing  the  whole, 
he  is  treated  as  being  in  possession  of  the  whole ;  but  if  he  enters  upon 
a  certain  part,  with  the  intention  of  i)OS8essing  such  part  only,  his  pos- 
session is  confined  to  that  part'    But  a  very  important  question  arises 

charter,  they  were  entitled  to  recover,  and  possession  nnder  his  own  claim,  accident- 
that  an  entry  into  part  was  in  law,  for  thu  ally  and  unintentionally  intrudes  upon  the 
purpose,  an  entry  into  the  whole.  Upon  claim  of  anotlier,  acquires  thereby  no  in- 
motion  for  a  new  trial,  this  latter  branch  terfering  possession  outside  of  his  actual 
of  the  charge  was  held  to  be  erroneous;  close.  It  was,  however,  assumed  through- 
hut  the  Chief  Justice,  who  delivered  the  out  the  case,  that  to  the  extent  of  the 
opinion  of  the  court,  expressly  conceded  actual  enclosure  the  actual  possesAion  in 
that,  to  the  extent  of  the  actual  occupancy  such  cases  must  be  regarded  as  adverse; 
of  the  plaintiffs,  an  adverse  possession  was  and  the  same  doctrine  has  been  adopted  in 
made  out.  Enfield  v.  Day,  7  N.  H.  457.  subsequent  cases  before  the  same  court. 
And  in  a  subsequent  case,  before  the  same  M'Kinney  v,  Kenny,  1  A.  K.  Mar.  (Ey. ) 
distinguished  tribunal,  the  language  of  the  460.  And  see  Smith  v.  Morrow,  5  Litt. 
court  was  still  more  explicit.  There  the  (Ey.)210;  Hunter  v.  Chrisman,  6  B.  Hon. 
ancestor  of  the  defendant,  in  locating  (Ky.)  463.  And  the  Court  of  Appeals  of 
the  tract  conveyed  to  him,  had  by  mistake  the  State  of  New  York  recognized  the  prin- 
taken  possession  of  land  outside  the  boun-  ciple  of  these  cases  as  sound,  and  took  the 
daries  contained  in  his  deed.  He,  how-  same  view  of  the  question  of  a  mistaken 
ever,  and  the  defendant,  who  succeeded  possession  of  land  outside  of  the  bounds  of 
him,  had  actually  improved  only  a  part  the  deed,  under  which  the  party  claims, 
of  this  excess,  enclosing  the  residue  by  a  although  this  was  a  case  of  champerty  and 
brush  fence,  and  occasionally  cutting  fire-  the  expressions  of  the  court  on  adverse 
wood  upon  it  A  verdict  was  obtained  by  possession  were  obiter,  Craryr.  Goodman, 
the  defendant  as  to  the  whole  of  the  land  22  N.  Y.  170.  And  the  general  doctrine 
in  controversy,  which  the  court  set  aside  of  the  courts  npon  the  subject  is,  undoubt- 
on  the  ground  that  he  could  not  hold,  by  edly,  in  accordance  with  the  rule  before 
virtue  of  his  adverse  possession,  beyond  stated. 

the  bounds  of  his  actual  occupancy  and         *  Napier  v.  Simpson,  1  Tenn.  463. 
improvement.     The  court,  speaking  of  the         ■  Holton  v.  Whitney,  80  Vt.  410;  St. 

def(*ndRnt,  says:  **  There  is  sufficient  evi-  Louis  University  r.  McConn,  28  Mo.  481; 

dpnce  to  show  that  he  held  adversely  be-  Miner  v.  Mayor,  Ac,  of  New  York,  37 

vond  the  limits  of  the  one  hundred  acres  N.  Y.   Superior    Ct.    171  ;    Robinson   p. 

rth-  contenta  of  the  deed),  claiming  title  Phillips,  1  T.  &  C.  (N.  Y.)  161. 
in  himself,  and  twenty  years'  actual  pos-         •  Bodley  i;. Cogshill,  3  A.  K.  Mar.  (Ky.) 

R'*s.sion  will  pive  him  a  title  to  the  lands  616;  Mode  v.  Loud,  64  N.  C.  433;  Bow- 

thnsholden."    But  the  error  was  in  allow-  man  v,   Bartlett,  3  id.  99;  Schneider  r. 
ing  the  party  to  hold  the  land  beyond  the  '  Batsch,  90  111.  677.     A  person  who  takes 

limits  of  his  deed  and  his  actual  occupancy,  possession  nnder  a  claim  without  inteud- 

Hale  V,  Gladden,  10  N.  H.  397.  ing  to  intrude  on  another,  bnt  accidentally 

The  Court  of  Appeals  of  Kentucky  has  does  so,  acquires  no  interfering  possu».sion. 

taken  the  same  view  of  this  question.    It  Smith    v.  Morrow,    anie^    M*Kinney  v, 

was  held  that  a  settler,  who,  in  taking  Kenny,  ante. 
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as  to  whether  the  intention  of  the  occupant  is  to  be  determined  from 
his  acts,  or  from  his  secret  determination  in  that  respect.  If  the 
former,  then  from  the  fact  of  exclusive  use  for  the  requisite  period  the 
adverse  character  of  the  occupancy*  is  to  be  presumed,  and  the  burden 
is  upon  the  legal  owner  to  show  that  it  was  not  adverse  in  fact.  If  the 
latter,  then  the  whole  matter  rests  upon  the  integrit}-  of  the  occupant. 
Where  adjoining  owners  enter  into  possession  and  actually  occupy*  to 
erroneous  lines,  under  an  agreement  that  the  true  lines  may  be  after- 
wards ascertained,  no  length  of  occupanc}'  to  wrong  lines  under  such 
agreement  will  be  adverse,  as  the  occupancy  is  in  recognition  of  the 
owner's  title. ^  So  where,  for  convenience  of  cultivation  or  the  protec- 
tion of  his  crops  or  fields,  lands  of  adjoining  owners  are  divided  by 
fences  not  placed  nix)n  the  true  lined,  inasmuch  as  the  occupancy  was 
not  adverse  in  its  inception  it  cannot  become  so  by  anj*  length  of  pos- 
session, unless  the  other  owner  is  notified  of  an  intention  to  claim 
adveraely.*  But  where  two  conterminous  owners  agree  upon  what  shall 
constitute  the  true  line,  and  occupy  up  to  it  for  the  requisite  statutory 
period,  although  it  is  not  the  true  line,  such  line  becomes  established  as 
the  true  line,  and  cannot  afterwards  be  disturbed.* 

Sec.  264.  Orantor  in  PoBseMlon. — Where  a  grantor  remains  in 
possession  after  a  conveyance  by  him,  his  possession  is  presumed  to  be 
adverse  to  that  of  the  grantee,  where  it  has  continued  for  a  long  time 
after  the  grant  is  made,  and  is  inconsistent  with  its  terms,  and  knowl- 
edge of  possession  by  a  subsequent  purchaser  affords  some  notice  of 
the  grantor's  rights ;  *  and  by  remaining  in  possession  for  the  ftiU  statu- 
tory period  adversely  to  the  grantee  he  becomes  reinvested  with  the 
title.« 

Sec.  265.  Landlord  and  Tenant.  ~  It  is  a  well-settled  general  rule 
that  a  lessee  cannot  deny  the  title  of  his  landlord,^  and  this  rule  applies 

^  White  V.  Hopfinan,  43  Mich.  267;  And  if  there  are  two  or  more  lessors,  he 

Irvine  v.  Adler,  43  Cal.  650;  Devyn  v.  cannot  deny  the  title  of  either  of  them. 

Schaefer,  54  N.  Y.  446.  Wood  ».  Day,  7  Taunt  646;  Delaney  v, 

*  Betts  V.  Brown,  8  Mo.  App.  20;  Mc-  Fox,  1  C.  B.  N.  b.  166;  Friend  v.  Easta- 
Namara  v.  Seaton,  82  III  498;  Soule  v.  brook,  2  W.  Bl.  1152;  Ungford  v.  Selmes, 
Barlow,  49  Vt.  829.  8  Kny  &  J.  220;  Beckett  v,  Bradley,  7  M. 

*  Tanner  v.  Kellogg,  49  Mo.  118.  &  G.  994.     The  rule  not  only  extends  to 

*  Brinkman  v.  Jones,  44  Wis.  498.  the  lessee,  bat  to  his  assignee  or  underten- 

*  Furlong  y.  Garrett,  44  Ww.  111.  ant.    Kluge  r.  Lachenaur,  12  Ired.  (N.C.) 
«  Miller «.  Mc  Brian,  14  S.  &R.  (Pen  n.)     L.  180;  Blackeney  v.  Ferguson,  20  Ark. 

882;  Shepaixi  v.  Martin,  81  Mo.  492;  547;  McCrancy  t;.  Ransom,  19  Ala.  430; 
Cranz  ».  Croger,  22  111.  74;  Plumer  «.  Lunsford  t>.  Alexander,  4  Dev.  &  B.  (N.  C. ) 
Plumer,  30  N.  H.  558;  Wal.len  t».  Bodley,  L.  40;  Millhouse  v.  Patrick,  6  Rich.  (S.  C. ) 
14P»'t.  (IT.  S.)166;  Tewksburyi;.  Magraif,  850;  Rose  v.  Davis,  11  Cal.  183.  A 
33  Cal.  237;  Cody  v,  Quarterman,  12  Ga.  stranger  even,  who  comes  into  possession 
886  ;  Atwood  o.  Mansfield,  33  111.  452.  through  the  tenant,  though  by  a  purchase 
And  especinlly  is  this  so  in  an  action  for  of  the  land,  is  subject  to  the  rule.  New- 
rent.  Codman  v.  Jackson,  14  Mass.  93;  man  v.  Mackin,  21  Miss.  388;  Lockwood 
Allen  V.  Chatiield,  8  Minn.  435;  Wat-  ».  Walker,  8  McL<^an  (LT.S.),  431;  Farley 
son  ».  Alexander,  1  Wash.  (Va.)  840;  r.  Rogers,  1  A.  K.  Mar.  (Ky.)  245; 
Perkins  v.  Governor,  Minor  (Ala.),  852.  Phillips  v,  Rothwell,   4  Bibb  (Ky.).  88, 
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whether  the  tenant  was  in  possession  before,  the  lease  was  made  or 

The  rnle  applies  to  a  mort^;agor  and  mort-  lessee  who  has  paid  rent  to  the  first  can- 
gagee,  trustee  and  eedui  qtte  trusty  and  not  set  up  title  in  another  person  as  an 
generally  in  all  cases  where  one  obtains  pos-  answer  to  an  action  by  the  latter  after  the 
session  by  a  recognition  of  the  landlord's  death  of  the  former.  Golemore  v.  Whit- 
title.  Williflon  V,  Watkins,  8  Pet  (U.  S.)  roe,  1  D.  &  Ry.  1.  A  lessee,  by  executing 
48.  And  whether  the  lease  is  by  deed,  in  an  indenture  of  lease,  admits  a  will  under 
writing  or  oral,  or  even  though  he  is  in  which  it  is  recited  that  the  lease  was 
under  an  agreement  for  a  lease  merely,  or  granted.  Bringloe  v,  Ooodson,  5  Bing. 
under  a  contract  of  purchase*  Loye  v,  N,  C.  788.  A  lessee  of  tolls,  under  an 
Edmonston,  1  Ired.  (N.  C. )  L*  162 ;  Du-  instrument  signed  by  two  persons  as  trus- 
bois  V.  Mitchell,  8  Dana  (Ky.),  886;  Wil-  tees,  admits  they  are  trustees.  Willington 
liams  V,  Cush,  27  Gku  507.  In  an  action  v.  Brown,  8  Q.  B.  169.  An  assignee  is. 
on  a  bond  conditioned  for  the  payment  of  estopped  by  the  deed  which  estops  his. 
the  rent  of  certain  premises  recited  in  the  assignor.  Taylor  v,  Needham,  2  Taunt, 
condition,  to  be  demised  by  indenture  at  278;  Barwick  v,  Thompson,  7  T.  R.  488; 
a  certain  rent,  the  defendant  is  estopped  Bryan  v,  Winwood,  1  Taunt  208.  And  an. 
from  sajdng  that  by  the  indenture  a  less  assignor,  by  executing  the  assignment  in 
rent  than  that  mentioned  in  the  condition  which  the  original  lease  is  recited,  is  pre- 
was  reserved.    Lainson  «.  Tremere,  1  Ad-  eluded  in  an  action  by  the  assignee  from. 

6  £1.  792.  In  an  ejectment  for  mines  calling  upon  him  to  prore  the  lease.  Nash 
against  a  member  of  a  mining  company,  v.  Turner,  1  Esp.  217.  So  an  assignee  of 
it  was  held  that  the  defendant  was  es-  a  void  lease  by  a  tenant  for  life  is  estopped 
topped  from  disputing  the  title  of  the  from  disputing  the  title  of  the  remainder- 
lessor  of  the  plaintiff  who  had  leased  the  man,  ^ough  his  assignment  was  after  the- 
mines  to  the  company,  of  which  the  lessor  death  of  the  tenant  for  life,  and  payment 
was  a  partner  at  the  time  of  the  action,  to  and  acceptance  of  rent  by  the  remainder- 
but  not  at  the  time  he  granted  the  lease,  man,  and  with  notice  of  that  fact.  John- 
Francis  V,  Harvey,  4  M.  &  W.  881.  The  son  v.  Mason,  1  Esp.  89.  So  where  a  lease 
lessee  may,  however,  show  that  his  land-  was  granted  by  A.  and  B.  as  granting  par- 
lord's  title  has  expired.  Neave  v.  Moss,  ties,  and  reserved  the  rent  and  right  of 
1  Bing.  868;  England  o.  Slade,  4  T.  R.  re-entry  to  a  close,  it  was  held  that  the 
682;  Jackson  v.  Bamsbotham^  8  M.  ft  S.  assignee  of  the  lessor  was  estopped  from 
516;  Strode  v.  Seaton,  2  C.  M.  &  K  728;  showing  that  A.  had  no  interest  in  the 
Downes  v.  Cooper,  2  Q.  B.  256;  Agar  v.  premises.  Parker  v,  McLaughlin,  1  Ir. 
Young,  1  Car.  &  M.  78;  Claridge  9.  Mac-  L.  R.  N.  b.  186.  In  defence  of  an  actioa 
kenzie,  4M.  &G.  148;  Leemingv.  Skirrow,  of  ejectment,  it  may  be  shown  that  the 

7  Ad.  k  £1. 157.  But  where  a  defendant,  parties  under  whom  the  plaintiff  claims 
in  an  action  for  use  and  occupation,  had  had  no  title  when  they  conveyed  to  him, 
occupied  apartments  in  a  house  belonging  although  the  defendant  himself  claims  by 
to  a  wife,  and  had  paid  rent  to  the  bus-  a  conveyance  from  the  same  parties,  if  the 
band,  who  subsequently,  with  the  knowl-  latter  conveyance  was  subsequent  to  that 
edge  of  the  defendant,  granted  a  le^se  of  which  the  defendant  seeks  to  impeach, 
the  whole  house  to  the  plaintiff,  it  was  Oliver  i;.  Powell,  1  Ad.  ft  £1.  581.  Where 
held  that,  having  occupied  with  notice  of  a  lease  granted  under  a  power  contained  in 
the  lease,  he  could  not  impeach  its  validity,  a  settiement  recited  the  title  of  the  lessor, 
nor  controvert  the  plaintiff's  title.  Rennie  and  showed  that  he  had  only  an  equitable 
V,  Robinson,  1  Bing.  147.  Upon  an  infor-  interest,  the  lessee  was  held  not  to  be 
mation  to  set  aside  a  lease  of  charity  lands,  estoppod  from  disputing  the  title  of  the 
it  was  held  in  chancery  that  the  lessees  lessor  so  disclosed  in  the  lease.  Qreenway 
could  not  dispute  the  title  by  setting  up  an  ».  Hart,  14  C.  B.  848.  The  ground  upon 
adverse  title  whilst  th^  retained  posses-  which  the  rule  of  estoppel  in  such  cases 
sion.  Att'y-Oen.  v.  Lord  Hotham,  8  Rnss.  rests,  is,  the  advantage  derived  by  the 
415.  The  interest  of  a  tenant  for  life  and  tenant'  from  being  let  into  possession  by 
a  reversioner  are  the  same,  and  therefore  a  the  landlord,  which  would  make  it  unjust 

VOL-IX.  — 18 
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not^     So  long  as  he  remains  in  undisturbed  possession  he  is  estopped 
from  attacking  the  title  under  which  he  entered,*  unless  his  entry  was  in- 

and  inequitable  for  him  to  oae  his  portion  in  law  a  termination  of  the  tenancy,  and 

thos  acquired  to  undermine  or  defeat  the  equivalent   to  notice  to  quit      Hall  v, 

landlord'srightSjFuUerv.  Sweet,  30  Mich.  Davey,  10  Vt  593;  Currier  v.  Earl,  18 

237;  and  hence  the  rule  that  a  tenant  can-  Me.  216;  Tillotson  o.  Doe,  5  Ala.  407; 

not  set  up  a  superior  title  acquired  by  him  Steams  v.  Godfrey,  16  Me.  158;  Fusale- 

until  he  has  first  surrendered  possession,  man  v.  Worthington,  14  111.  135.     In  an 

Freeman  V.  Heath,  ISIred.  (N.  G.)  L.  498.  action  of  ejectment  or  for  rent,  the  de- 

^  Richardson  v.  Harvey,  37  6a.  224;  fendant,  by  admitting  that  he  is  the  plain- 
Patterson  V.  Hunsell,  4  Bush  (Ey.),  654;  tiifs  tenant,  admits  the  plaintiff's  title. 
Thyer  v.  Society,  20  Penn.  St.  60;  Mc-  Millhaller  v,  Jones,  7  Ind.  715  ;  Kussell  v. 
Cornell  V.  Bowdry,  4  T.  6.  Mon.  (Ky.)  Erwin,  38  Ala.  40  ;  Ingraham  i>.  Baldwin, 
892 ;  Hockenbnry  v.  Suider,  2  W.  &  S.  9  K.  Y.  45.  The  fact  that  the  lease  is 
(Penn.)  240.  But  in  California  the  rule  void  does  not  change  the  rule,  or  enable 
is  otherwise,  Franklin  v,  Medina,  35  CaL  the  tenant  to  dispute  the  title  ;  but,  after 
568;  Peratta  v.  Gonochio,  47  id.  259;  and  the  relation  has  ceased,  his  right  to  do  so 
in  New  York,  Jackson  r.  Leek,  12  Wend,  is  not  impaired  because  he  neglected  to  do 
(N.  Y.)  105;  Virginia,  Alderson  v,  Mer-  so  before.  Bryne  v.  Beeson,  1  DougL 
rill,  15Gratt.  (ya.)279;  Tennessee,  Wash-  (Mich.)  179;  Heath  v.  WilUams,  25  Me. 
ington  V.  Conrad,  2  Humph.  (Tenn.)  562;  209  ;  King  v.  Murray,  6  Ired.  (N.  C.)  L. 
and  in  South  Carolina,  Givens  v.  Molly-  62 ;  Aukeney  v.  Pierce,  1  111.  202.  He 
neaux,  4  Rich.  (S.  C.)  590,  it  was  held  cannot  set  up  a  title  acquired  by  adverse 
that  a  person  in  possession  is  not  estopped  use  while  he  was  occupying  either  as  ten- 
from  subsequently  disclaiming  holding  ant  or  licensee.  Coming  v.  Troy  Nail 
under  such  title,  if  the  original  entry  is  Factory,  34  Barb.  (N.  Y.)  485 ;  Brown  v. 
not  under  the  person  whose  title  is  acknowl-  Keller,  32  111.  151;  Bryne  p.  Beeson,  1 
edged.  And  this  is  so  in  all  the  States,  if  Dougl.  (Mich.)  179  ;  Hatch  v,  Pendeigast, 
such  acknowledgment  was  induced  by  15  Md.  251.  In  order  to  gain  such  a  title 
fraud,  Glein  v.  Riaa,  6  Watts  (Penn.),  44;  he  must  first  disclaim,  Walden  v.  Bodley, 
Jackson  v.  Harper,  5  Wend.  (N.  Y.)  246;  14  Pet.  (U.  S.)  156  ;  Duke  v.  Harper,  6 
.Byrne  i;.  Beeson,  ante;  or  was  the  result  Yerg.  (Tenn.)  280;  and  surrender  the  prop- 
•of  mistake  or  misapprehension,  Miller  v.  erty  before  he  will  be  permitted  to  assert 
WilUama,  15  Gratt.  (Va.)  213;  Swift  v,  it,  Reed  v,  Shepley,  6  Vt.  602;  Tomp- 
Dean,  11  Vt.  323 ;  Cramer  w.  Carlisle  kins  v.  Snow,  63  Barb.  (N.  Y.)  525  ;  Her- 
Bank,  2  Grant's  Cas.  (Penn.)  267;  Smith  shay  v,  Clark,  27  Ark.  527  ;  Brown  v. 
jf.  McCurdy,  3  Phila.  (Penn.)  488.  The  Keller,  anU;  Ryerson  v.  Eldred,  18  Mich, 
jule  adopted  in  California  is  certainly  jast,  12  ;  Greeno  v,  Munson,  9  Vt.  37  ;  Moshier 
and  does  not  seem  to  trench  upon  the  gen-  r.  Redding,  12  Me.  478.  And  statements 
eral  rule.  of  his  own  title  will  not  be  evidence  unless 

»  Paqnetel  v.  Gauche,  17  La.  An.  89.  brought  home  to  the  landloiti.    Ingram  », 

He  cannot  controvert  the  title  of   him  Little,  14  Ga.  178.    And  a  tenant  at  will 

under  whom  he  holds,  and  whose  title  he  will  not  be  permitted  to  set  up  an  incon- 

has  recognized,  Bremer  v,  Bigelow,  8  Kan.  sistent  title  without  surrender  or  eviction 

497;  Burnett  v.  Rich,  46  Ga,  211;  Jsckson  by  the  owner  of  a  paramount  title  or  its 

V.  Whedon,  1  E.  D.  Sm.  (N.  Y.  C.  P.)  65 ;  equivalent.  Town  ».  Butterfield.  97  Mass. 

Ingraham  v.  Baldwin,  9  N.  Y.  45;  Stout  105.    He  cannot  avail  himself  of  the  pnr- 

<v.  Merrill,  85  Iowa,  47;  even  by  taking  a  chase  of  an  outstanding  title  to  defeat  the 

lease  from  another  after  his  term  is  ended,  title  of  his  landlord.   Clemm  v.  Wilcox,  16 

Jackson  v.  Stiles,  1  Cow.   (N.  Y.)  575;  Ark.  102;  Russell ».  Titus,  8  Grant's  Cas. 

Jackson  v,  Hinman,   10  Johns.  (N.  Y.)  (Penn.)  295;  Elliott ».  Smith,  23  Penn.  St. 

292;  Phelps  v,  Taylor,  23  La.  An.  585;  131.  See  Gallagher  r.  Bennett,  88  Tex.  291. 

Simmons  v,  Robertson,  27  Ark.  527.     If  In  order  to  create  this  estoppel,  the  rela- 

he  denies  the  title,  the  landlord  may,  at  tion  of  landlord  and  tenant  must  exist, 

his  election,  treat  it  aa  a  dissftisin.     It  is  It  does  not  apply  to  a  tortfeasor  or  one 
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duoed  by  the  fraud  of  the  landlord  or  by  a  mistake  in  the  execution 
of  the  lease/  or  unless  the  lease  was  made  for  purposes  in  violation  of 

wlio  has  not  recognized  the  landlord's  in  California,  a  tenant  may  set  up  a  para- 
title.  Bat  if  he  has  distinctly  recognized  mount  title  when  he  was  in  possession 
the  landlord's  title,  so  that  he  can  be  said  when  the  lease  was  made,  see  Peratta  v, 
to  hold  under  him,  or  in  subserviency  to  Gonochio,  47  Cal.  259 ;  Holloway  v,  Gnl- 
his  title,  the  rule  applies.  The  best  eri-  liae,  id.  474 ;  Franklin  v.  Mereda,  35 
dence  of  such  recognition  is  the  payment  Cal.  558  ;  Tewksbury  v.  Magroff,  33  Cal. 
of  rent  or  the  taking  of  a  lease  ;  hut  these  237.  The  rule  only  extends  to  the  lessor 
are  not  indispensable.  Hood  r.  Mathias,  and  his  privies  in  blood  or  estate  ;  as 
21  Mo.  808  ;  Plumer  v.  Plumer,  30  N.  H.  against  a  stranger,  the  tenant  may  set  up 
558;  Morse  v.  Roberts,  2  Cal.  515.  In  title  in  himself  or  a  third  person.  Cole  v. 
Maine,  it  is  held  that  there  must  be  an  Max  field,  13  Minn.  235.  A  person  in  pos- 
actual  surrender  of  the  premises,  and  that  session  of  premisea  which  are  sold  or  set  off 
notice  to  the  landlord  is  not  sufficient,  upon  an  execution  against  him,  becomes  so 
Longfellow  v,  Longfellow,  61  Me.  590.  If  far  a  qitan  tenant  as  to  be  precluded  from 
a  tenant  holds  over  after  the  termination  disputing  the  title  of  the  purchaser  upon 
of  his  lease,  he  cannot,  by  surrendering  execution  while  be  is  in  possession,  but  not 
part  of  the  premises,  acquire  a  right  to  if  he  is  not  in  possession.  Wood  v.  Tar- 
dispute  the  title  of  the  landlord  to  the  re-  ner,  7  Humph.  (Tenn.)  517.  A  person 
mainder.  Longfellow  v.  Longfellow,  54  who  enters  as  sub-tenant,  although  he  sub- 
Me.  240 ;  Stoops  v,  Delvin,  16  Mo.  162.  sequeatly  acquires  a  perfect  title  to  the 
A  sub-tenant  cannot  dispute  the  title  of  lands,  cannot  set  up  such  title  against  his 
his  lessor  or  of  his  assignee.  Stagg  v.  lessor  without  first  surrendering  possession 
Eureka  Tanning  Co.,  56  Me.  817 ;  Dun-  to  him.  He  must  give  up  the  advantage 
shee  V.  Grundy,  15  Qray  (Mass.),  314;  which  he  derived  under  the  tenancy  by 
Earle  v.  Hale,  81  Ark.  470 ;  Prevat  r.  being  let  into  possession,  before  the  estop- 
Lawrence,  51  N.  Y.  219.  A  tenant  at  pel  is  removed.  Callendar  v.  Sherman,  5 
Buflerance  is  bound  by  this  estoppel.  Ired.  (N.  C.)  L.  711 ;  Millhouser.  Patrick, 
Griffin  V.  Sheffield,  88  Miss.  859.  Nor  can  6  Rich.  (S.  C.)  350;  Freeman  r.  Heath, 
a  lessee  of  a  tenant  at  will  dispute  the  18  Ired.  (N.  C.)  L.  498.  The  rule  applies 
title  of  his  lessor  or  of  the  landlord.  Hil-  where  a  party  takes  an  undivided  half  of 
bourn  i;.  Fogg,  99  Mass.  11.  Nor  can  the  premises  as  purchaser,  and  the  other  half 
lessee  for  life  at  law  set  up  a  conveyance  by  as  tenant  In  such  a  case  he  is  estopped 
the  intestate  to  a  third  person,  of  which  from  denying  the  title  of  his  lessor  to  the 
he  was  ignorant  when  they  leased  to  him.  half  leased  to  him.  Clark  v.  Crego,  47 
Hawes  v.  Shaw,  100  Mass.  187.  A  tenant  Barb.  (N.  Y.)  599. 
contracting  to  pay  the  taxes  upon  the  ^  Lively  v.  Ball,  2  Mon.  (Ky. )  53.  In 
premises  cannot,  by  permitting  the  lands  the  case  of  Mays  v.  Dwight,  84  Penn.  St. 
to  be  sold  for  taxes,  and  purchasing  them  462,  decided  by  the  Supreme  Court  of  Penn- 
at  such  sale,  acquire  any  title  thereto  as  sylvania,  an  oil-well  was  leased  which  was 
against  his  landlord.  Caruthers  v.  Wt aver,  supposed  by  both  parties  to  be  upon  the 
7  Ean.  110.  But  a  tenant  at  will  may  at  land  of  the  lessors,  bat  turned  out  to  be 
any  time  abandon  his  "tenancy,  and  then  upon  that  of  another  person,  who  claimed 
take  the  same  property  by  purchase  from  rent.  In  an  action  in  equity  by  the  les- 
another,  so  as  to  avail  himself  of  the  stat-  sors  to  compel  the  lessee,  in  substance, 
ute  of  limitations ;  but  the  abandonment  to  account  for  the  rent,  the  court  say : 
must  be  brought  home  to  the  knowledge  "  Perhaps  no  rule  of  law  is  better  settled 
of  his  landlord.  Hudson  v.  Wheeler,  34  than  that  a  tenant  in  possession  under  a 
Tex.  856.  A  person  who  was  in  possession  lease  shall  not  be  allowed  to  dispute  the 
of  land  when  the  lease  was  made  is  es-  title  of  his  lessor.  Yet  this  nile,  like 
topped  from  setting  up  that  the  lessor  most  others,  has  its  exceptions.  When 
holds  the  title  merely  as  his  trustee,  the  tenant  has  been  induced  to  accept 
Lucas  V.  Brooks,  18  Wall.  (U.S.)  436.  the  lease  by  misrepresentation,  fraud,  or 
For  instances  where,  according  to  the  rule  trick  practised  upon  him  by  the  lessor, 
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law,^  or  of  improvements  upon  publio  lands  specially  reserved  fh>tn  sale 

so  that  th^  les8or*8  possession  was  unlawful.^    The  fact  that  the  lease 

he  is  not  estopped  from  setting  up  a  (Ya.)  279.  If  it  is  shown  that  the  tenant 
saperior  title  to  that  of  the  lessor."  was  induce!l  to  attorn  to  the  plaintiff  as 
Hamilton  v.  Marsdeu,  6  Binn.  (Penn.)  45  ;  landlord,  inconsequence  of  the  plaintiff's 
Brown  0.  Dysenger,  1  Rawle  (Penn.),  408  ;  fraud  or  misrepresentation,  he  is  not 
Baskin  v.  Seechrist,  6  Penn.  St.  154.  If  estopped.  Schnetz  v,  Arratt,  32  Mo.  1^2 ; 
a  person  falsely  represents  himself  to  he  Tison  v.  Yawn,  15  Ga.  491.  Indeed,  the 
the  owner  of  premises,  and  thus  in-  rule  may  be  said  to  be  that  the  tenant  is 
duces  a  person  to  take  a  lease  from  never  estopped  from  showing  that  the  ten- 
him,  the  tenant  is  not  estopped  from  ancy  was  induced  by  fraud,  nusrepresen- 
denying  such  person's  title.  Glein  v.  tation,  or  misapprehension.  Swift  v.  Dean, 
Rise,  6  Watts  (Penn.),  44.  In  Jenckes  t;.  11  Yt.  238  ;  Cramer  v.  Carlisle  Bank,  2 
Cook,  9  R.  I.  520,  it  was  held  that  a  per-  Grant's  Cas.  (Penn.)  267  ;  Smith  v.  Me- 
son whose  assent  to  a  lease  was  procured  Curdy,  3  Phila.  (Penn.)  488  ;  or  otherwise 
by  the  fraad  of  the  other,  was  not  es-  unfairly  obtained,  Brown  o.  Dyserger, 
topped  from  denying  the  lessor's  title.  aTiie;  Isaac  v.  Clarke,  2  Gill  (Md.),  1 ; 
In  Gallagher  r.  Bennett,  38  Tex.  291,  it  Miller  v,  Bonsadon,  9  Ala.  317.  W., 
was  held  that,  where  the  landlord  was  lessee  of  certain  premises  for  a  term  of 
guilty  of  fraud  in  the  execution  of  the  seventy-five  years,  mortgaged  the  lease  to 
lease,  and  is  unable  by  reason  of  insol-  T.,  and  joined  with  him  in  an  indenture, 
vency  to  Indemnify  the  tenant  for  rents  by  which,  after  reciting  the  mortgage,  the 
wrongfully  exacted,  the  tenant  may  pur-  premises  were  demised  to  J.  for  twenty-one 
chase  a  superior  title,  if  he  does  so  in  years.  The  mortgage  was  assigned  to  S., 
good  faith  and  from  a  well-grounded  fear  and  by  indenture,  to  which  S.  and  W. 
of  eviction,  'and  set  it  up  in  defence  to  were  parties,  after  reciting  the  lease  to  J. 
an  action  by  the  landlord  to  recover  pos-  that  lease  was  assigned  to  M.  This  as- 
sessiun  of  the  pi^mises.  In  Alderson  v,  signmont  contained  a  covenant  by  M.  with 
Miller,  15  Gratt.  ( Va.)  279,  the  defendant  W.  that  M.  would  not  demise  or  assign 
was  in  possession  of  the  lands  under  a  the  premises  without  the  license  and  oon- 
claim  of  title,  but  the  defendant  fraudu-  sent  of  W.,  with  a  proviso  for  re-entry  if 
lently  led  him  to  believe  that  the  title  -  he  did.  M.  paid  rent  to  W.,  and  after- 
was  in  him,  and  induced  the  defendant  wards  assigned  the  premises  to  K.,  without 
to  take  a  lease  from  him.  The  court  the  license  or  consent  of  W.  In  an  action 
held  that  the  defendant  was  not  estopped  of  ejectment  by  S.  and  W.,  it  was  held, 
from  denying  the  plaintiffs  title.  See  1.  That  M.  was  not  estopped  from  showing 
also  Pearce  v.  Nix,  34  Ala.  183,  where  it  that  W.  was  not  legal  owner  of  the  rever- 
was  held  that  a  person  who  had  attorned  sion,  but  mortgagor  only  ;  and  that  W., 
to  another,  under  an  honest  belief  that  having  a  mere  equitable  interest,  could  not 
he  had  a  better  title  than  himself,  was  recover.  2.  That  S.  could  not  reoover,  be- 
not  estopped,  upon  discovery  of  the  mis-  cause  no  right  ofre-entry  was  reserved  to  him. 
take,  from  disputing  such  person's  title.  Saunders  v.  Merry  weather,  8  H.  &  C.  902. 
Where  a  tenant  leases  his  claim  to  dis-  ^  In  Milton  v.  Hayden,  32  Ala.  30,  the 
pute,  the  court  may,  in  its  discretion,  landlord  usurped  the  right  to  keep  a  public 
order  the  tenant  first  to  prove  the  fraud  ferry,  in  violation  of  law,  and  leased  it  to 
or  mistake  before  he  puts  evidence  of  his  the  defendant  The  court  held  that  he 
title  before  the  jury,  or  it  may  allow  him  could  not,  under  these  circumstanoesi 
to  show  title  first,  subject  to  the  necessity  claim  from  the  lessee  the  allegiance  due 
of  making  that  evidence  competent  by  the  from  a  tenant  to  his  landlord,  so  as  to  estop 
remoyal  of  the  estoppel  by  subsequent  him  from  disputing  his  title.  See  also 
proof  of  the  fraud.  And  if  that  proof  is  Satterlee  v,  Matthewson,  13  S.  &  R. 
not  made,  the  jury  will  be  instructed  to  (Penn.)   133. 

disregard    the   tenant's   title    previously  ^  Dupas  v.  Waasell,  1  DHL  (U.  S.  C  C.) 

proyed.     Alderson  v.  Miller,   16  Gratt  218. 
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is  Yoid,^  or  that  the  lessor  had  no  title  whatever,'  or  that  the  title  was 

^  Biyne  v,  Beeson,  1  DongL  (Mich.)  The  parties  to  a  partition  suit  claimed 

179  ;  Heath  v.  WiUiams,  25   Me.   209  ;  title  through  M.,  who  purchased  a  portion 

King  r.  Murray,  6  Ired.  (N.  C.)  L.  62.  of  the  lands  on  a  foreclosure  sale.     McL, 

In  Shrlver  v.  Shriver,  86  N.  Y.  575|  it  the  owner  of  an  undivided  one-half  of  one 

was  held  that  when  the  title  of  a  party  in  lot  so  sold,  was  not  made  a  party  to  the 

possession  of  lands  has  become  fixed  and  foreclosure  suit.     The  purchaser  entered 

absolute  by  reason  of  the  statute  of  limita-  into  possession  in  1856,  and  she  and  her 

tions,  it  is  not  affected  by  a  sabsequent  successors  in  interest  had  actual,  coutiuu- 

statute  extending  the  time  of  limitittion.  ous,  uninterrupted  possession,  beginning 

A  purbhaser  upon,  and  in  possession  under  with  the  entry  under  the  conveyance  on 

a  foreclosure  sale  void  as  against  the  owner  such  sale,  and  claiming  exclusive  title  for 

of  the  equity  of  redemption,  because  he  over  twenty  years.    An  affidavit  used  upon 

was  not  made  a  party  to  the  foreclosure  a  motion  to  cancel  the  sale  and  relieve  the 

suit,  does  not  stand  in  the  position  of  purchaser  on  the  partition  sale,  which  was 

mortgagee,  or  assignee  of  the  mortgage  in  made  in  1880,  alleged,  upon  information 

possession,  but  as  a  stranger.  and  belief,  that  McI.  died,  ''some  years 

The  right  of  such  owner,  therefore,  is  ago,"  in  Australia;  and  that  his  heirs  were 

not  barred  under  the  statute  for  a  ten  yeats'  residents  of  Great  Britain.     This  averment 

possession  by  such  ptfrchaser,  as  the  twen-  was  not  denied  or  explained.    Held,  that 

ty  years',  not  the  ten  years',  limitation  it  was  proper  to  be  considered,  in  deter- 

applied.  mining  the  question  of  title,  that  a  fair 

Miner   v.   Beekman,   50  N.   Y.   887,  interpretation  of  it  would  carry  the  event 

distinguished.  of  the  death  so  far  back  as  to  fall  within 

A  dear  adverse  possession  for  twenty  the  term  of  twenty  years  ;  that  it  was  to 

years  makes  a  title  to  lands  which  a  pur-  be  assumed  that  McI.  died,  as  stated,  and 

clftiser,  upon  a  partition  sale,   may  not  died  intestate ; '  and  that  the  probabilities 

refuse ;  he  will,  however,  not  be  required  were  that  his  heirs  were  aliens,  in  which 

to  take  tiUe  where  there  are  circumstances  case  any  interest  he  had  in  the  lands  es- 
which  may  prevent  the  possession  from  .  cheated  to  the  State,  as  against  which  the 

being  adverse.    Such  a  purchaser  will  not  statute  of  limitations  had  not  yet  run. 

be  compelled  to  complete  the   purchase  (Code  of  Pro.  sec  75 ;  Code  of  Civ.  Pro. 

where  there  is  some  reasonable  ground  of  sec  862.)    Also,  that  if  these  probabilities 

evidence  shown  in  support  of  an  objection  were  not  in  the  case,  there  was  a  possi- 

to  the  titie,  or  where  the  titie  depends  bility  that  some  of  the  heirs  had  been, 

upon  a  matter  of  fact  which  is  not  capable  since  the  death  of  McI.,  under  the  disa- 

of  satisfactory  proof,  or,  if  capable  of  that  bility  of  infancy,  or  some  other  disability, 

proof,  yet  is  not  so  proved.  so  that  the  statute  was  not  a  bar  against 

If,  after  the  vendors  have  produced  all  them, 
the  proof  they  can,  a  reasonable  doubt  still  In  1857  McI.  transferred  all  his  prop- 
remains,  the  title  is  not  marketable,  and  erty,  real  and  personal,  to  certain  creditors 
the  purchaser  is  not  obliged  to  take  it.  A  to  be  applied  toward  their  indebtedness, 
rational  doubt  exists  when  a  court  of  law  The  assignees  did  not  sell,  but  in  1859 
would  not  feel  called  upon  to  instruct  a  made  an  assignment  of  all  their  property 
jury  to  find  the  existence  of  the  fact  on  in  trust  for  creditors  ;  their  assignees  fully 
which  the  vendor's  titie  depends.  executed  the  trust ;  the  property  so  con- 


'  Bowdish  V.  Dubuque,  88  Iowa,  841.  assignees  of  the  owner,  id  estopped  from 

A  tenant  under  a  lease  fi'om  one  having  denying  that  theyare  assignees  of  his  orig- 

possession  and  control  of  the  premises,  inal  lessor,  and  continues  bound  to  pay 

but  no  title  to  them  (which  lease  contains  rent  to  them  in  that  character,  or  as  hav- 

a  clause  that,  in  case  lessors  should  cease  to  ing,  by  the  instruments  of  confirmation, 

control  or  own  the  property,  no  rent  should  become  new  lessors.     Whalin  v.  White, 

be  paid,  unless  their  successors  should  in  25  N.  Y.  462 ;  Flanders  v.  Train,  13  Wis. 

writing   confirm  the  lease),   by  holding  596  ;  Jackson  v.  Wheedon,  1  £.  D.  Sm. 

under  and  paying  rent  to  the  successive  (K.  Y.  C.  P.)  141. 
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really  in  the  lessee,  and  be  was  ignorant  of  the  fact  when  the  lease  was 
made,  will  not  change  the  rule.^  Nor  is  the  rule  changed  although  the 
lease  was  made  to  defraud  the  landlord's  creditors.*  But,  in  order  to 
subject  a  party  to  this  rule,  the  relation  of  landlord  and  tenant  must 
exist.  By  this  it  is  not  meant  that  the  party  must  be  in  under  a  lease, 
or  that  he  must  pay  rent ;  but  if  he  is  in  possession  by  the  permission 
of  the  owner,  and  has  recognized  his  title  in  any  way,  it  is  enough.* 
A  tenant  in  law,  as  a  tenant  by  dower,  elegit,  or  curtesy,  is  estopped 
wherever  the  person  from  whom  their  title  is  derived  would  have  been ;  * 
and  the  rule  also  applies  to  a  person  who  goes  in  under  an  agreement 

veyed  by  McI.  reverted  to  them,  and  they  and  it  was  agreed  that  he  should  do  so, 

quit'Claimed  and  released  all  their  interest  and  that  the  owner  should  pay  one-half  of 

in  the  premises  to  M.     It  was  held,  that  the  expense,  and  at  other  times  he  recog- 

after  the  assignment  by  McI.   there  re-  uized  the  owner's  title.     It  was  held  in 

raained  in  him  and  his  successors  in  in-  ejectment  by  such  owner's  vendee,  that 

terest  an  equity  of  redemption  ;  that  the  the  defendant  was  estopped  from  disputing 

lapse  of  ten  years  would  have  been  a  bar  the  title.     Ward  v,  Mcintosh,  12  Ohio  St 

to  that  equity,  but  for  a  disability  to  sue ;  231.     In  Flanders  v.  Train,  18  Wis.  596, 

but  the  possibility  of  the  existence  of  the  F.  by  agreement  entered  lands  in  the  name 

disability,  as  above  stated,  created  a  doubt,  of  W.,  the  profits  of  the  transaction  and 

that  all  the  interests  of  the  assignee  of  the  lands  to  be  divided  between  them  in 

McI.  passed  to  the  assignees,  subject  to  certain  agreed  proportions.     F.  afterwards 

such  equity  of  redemption,  but  reverted  to  contracted  with  the  defendant  for  the  cut- 

them  ;  that  they  had  no  authority  to  re-  ting  of  timber  on  the  land,  he  to  receive 

lease  M.,  and  that  the  transaction  did  not  one-half  for  his  services.     He  carried  away 

divest  McI.  or  his  successors  of  their  inter-  all  the  timber  cut.    In  a  suit  by  F.  for  his 

est,  and  it  was  subject  to  the  same  doubt.  share  of  the  timber,  it  was  held  that  a 

Two  lots  were  purchased  at  the  partition  defence  of  his  want  of  title  in  the  land 
sale,  one  of  which  only  was  affected  by  the  was  invalid,  and  that  he  was  entitled  to 
objections  raised  ;  both  wertf  necessary  for  recover.  In  Wyoming,  &c.  Co.  v.  Price, 
the  use  for  which  the  purchaser  designed  81  Penn.  St.  156,  a  coal  company,  occu- 
them.  It  was  held  t^at  he  could  not  pying  lands  adjoining  to  those  of  the  de- 
be  compelled  to  take  title  to  the  other  fendant,  having  mined  over  their  land 
separately.  into  his  lands,  agreed  to  pay  him  for  the 

^  In  Baker  v.  Noll,  69  Mo.  265,  the  coal  mined  on  his  land,  as  well  as  for  all 

tenant  took  a  lease  of  the  plaintiff  who  that  they  should  mine  for  the  next  eight 

held  the  lands  as  trustee  of  the  tenant's  months,  at  a  certain  rate  per  ton.     It  was 

wife,  but  of  which  fact  the  tenant  was  held  that  the  relation  of   landlord  and 

ignorant  when  the  lease  was  made.     The  tenant  did  not  exist  between  them  under 

court  held  that  he  was  estopped.     In  Ab-  this  agreement,  and  that  they  were  not 

bott  v.  Cromartie,  72  N.  C.  292,  the  tenant  estopped  from  denying  his  title, 
was,  in  fact,  entitled  to  the  lands  as  a         *  Love  v,  Dennis,  Harp.   (S.  C.)  70; 

homestead,  but  he  was  ignorant  of  the  fact  Bufferlow  v,  Newsom,  1  Dey.  (N.  C.)  L. 

when  the  lease  was  made.     The  court  held  208;  Gorham  v.  Brenon,  2  id.  174.     The 

that  he  was  estopped.     But  contra,  see  tenant  of  a  tenant  by  dower  is  estopped 

Cain  V.  Geinon,  36  Ala.  168 ;    Shultz  r.  from  disputing  the  title  of  the  intestate. 

Elliott,  11  Humph.  (Tenn.)  183.  Clarke  v,  Clarke,  51  Ala.  498.     A  tenant 

2  Steen  V.  Wadsworth,  17  Vt.  297.  in  possession  under  a  lessor  whose  lands 

'  In  Downer  v.  Ford,  16  Cal.  345,  the  are  sold  on  execution  may,  however,  set 

defendant,  having  settled  on  and  enclosed  up  the  title  of  the  purchaser,  in  defence 

a  vacant  lot,  told  the  owner  that  he  would  to  an  action  for  the  rent  accruing  after 

give  it  up  when  his  family  came,  and  after-  the  sale.     Lancashire  v.  Mason,  75  N.  C. 

wards  he  wanted  to  fence  it  with  boards,  455. 
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for  a  lease,  or  nnder  a  contract  for  the  purchase  of  the  premises,  or 
nnder  any  arrangement  which  operates  as  a  recognition  of  the  land- 
lord's title,  and  as  holding  under,  or  in  subserviency  to  it.^  When  the 
estate  which  the  landlord  held  vests  in  the  lessee,  whether  b}*  pur- 
chase from  the  lessor  or  by  purchase  under  valid  legal  proceedings,  the 
tenant  may  set  up  this  title  in  defence  to  any  action  brought  against 
him  by  the  lessor,  either  to  recover  possession  of  the  premises,  or  to 
recover  after-accruing  rent ;  ^  and  indeed  in  all  cases  it  is  competent 
for  the  tenant  to  show  that  the  landlord's  title  has  terminated,  as,  that 
the  premises  have  been  sold  under  foreclosure  proceedings,'  under 
execution,^  or  for  taxes, ^  or  indeed  that  the  title  of  the  landlord  has, 
from  any/;ause,  expired/  So  a  tenant  is  not  estopped  when  he  has 
been  induced  to  take  a  lease  from  the  landlord  by  his  fraud  or  mis- 


1  Dubois  V.  Mitchell,  8  Dana  (Ky.),  Sap.  Ct.)  67  ;  Lansford  v,  Tarner,  5  J.  J 

336;  Love  v.  Edmoeton,  1  Ired.  (N.  C.)  Mar.  (Ky.)   104;    Foster   v.    Morris,   3 

L.  162.  A.  E.  Mar.  (Ey.)  609;  or  he  may  show 

'  Ryder  V.  Manzell,  66  Me.  197;  Shields  that  the  premises  have  been  sold  under  a 

V,  Lozear,  34  N,  J.  L.  496,  3  Am.  Rep.  mortgage,  execution,  or  for  taxes,  Shields 

266.  V,  Lozear,  84  N.  J.  L.  496 ;  Doe  v.  Ash- 

'  And  it  is  competent  for  him  to  show  more,  261.  And  if  the  sale  is  subsequently 
that  they  were  sold  upon  a  mortgage  given  set  aside,  he  may  dispute  the  title  of  the 
to  himself,  and  that  he  became  the  pur-  purchasers  and  attorn  to  his  original  laud- 
chaser  at  such  sale,  or  that  the  condition  lord.  Miller  o.  Williams,  16  Gratt.  (Va.) 
upon  which  the  mortgage  to  him  was  218.  This  is  upon  the  principle  that  if 
given  is  broken,  Shields  i;.  Lozear,  otiU;  one  in  possession,  under  claim  of  title,  is. 
Pope  V,  Biggs,  9  B.  &  C.  246;  Watson  v.  by  fraud  or  mistake,  Induced  to  believe 
Lane,  11  Exch.  769;  or  where  his  title  has  that  another  has  a  better  title,  and  there- 
been  extinguished  in  any  manner  subse-  upon  to  take  a  lease  from  him,  the  tenant 
quent  to  the  making  of  the  lease,  Camp  will  not  be  estopped.  Alderson  v.  Miller, 
V.  Camp,  6  Conn.  291 ;  Jackson  v.  Row-  16  Oratt.  (Va.)  279. 
land,  6  Wend.  (N.  Y.)  666;  Wheelock  v.  *  Doe  v,  Ashmore,  22  N.  J.  L.  162. 
Warschaner,  12  id.  809;  Randolph  v.  And  he  may  set  up  the  title  of  the  pur- 
Carlton,  8  Ala.  606;  McDevitt  v,  Sullivan,  chaser  under  execution  against  the  land- 
8  Cal.  692;  Deuatch  v.  Newsom,  3  Ohio,  lord  in  any  action  brought  by  the  land- 
67;  Walls  v.  Mason,  6  III.  84 ;  Lawrence  lord,  for  matters  accruing  or  occurring 
V.  Miller,  1  Sandf.  (N.  Y.)  616 ;  Tilghroan  after  such  sale.  Lancashire  v.  Mason,  76 
V,  Little,  13  111.  289;  Ryress  v.  Farwell,  9  N.  C.  466. 

Barb.    (N.   Y.)  616;  Kinney  r.   Doe,  8         *  And  if  the  lessee  buys  in  the  whole 

Bhckf.  (Ind.)  360;  Hoagv.  Hoag,  86  N.Y.  or  a  part  of  the  lessor's  title  at  a  tax  or 

469;  Casey  v.  Gregory,  18  B.  Mon.  (Ky.)  execution  sale,  or  by  private  purchase,  it 

846;  Gregory  v.  Crab,  2  id.  234;  Homer  v.  is  a  proportionate  defence  to  a  suit  for 

Leeds,  26  N.  J.  L.  106;  Hintz  v.  Thomas,  rent  or  ejectment.     Nellis  v.  Lathrop,  22 

7  Md.  346;  Giles  v.  Ebsworth,  10  id.  883;  Wend.  (N.  Y.)  121;   Elliott  ».. Smith,  23 

Howell  V,  Ashmore,  22  N.J.  L.  261;  Wolf  Penn.  St.  131 ;  George  v.  Putney,  4  Gush. " 

9.   Johnson,   80  Miss.   618;    England  v,  (Mass.)  368;   Bettison  v  Budd,  17  Ark. 

Slade,  4  Johns.  (N.  Y.)  682;  Russell  v.  646;  Camley  ».  StanfieM,  10  Tex.  646. 

AUard,  18  K.  H.  222  ;  Purtz  v.  Cuester,  But  if  the  tenant  contracted  to  pay  the 

41  Mo.  447.    After  a  judgment  of  eviction  taxes,  he  cannot  set  up  a  tax  title  against 

against  the  tenant,  he  may,  without  the  the  landlord.  Caruthers  v.  Weaver,  7  Kan. 

landlord's  consent,  attorn  to  the  successful  110. 

party,  although  he  has  not  actually  been         *  Doe  v,  Seaton,  2  Cr.  M.  &  R.  728. 
evicted,  Mofiat  v.  Strong,  9  Bos.  (N.  Y. 
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representation,^  or  under  a  misapprehension  or  mistake.'  Neither  is 
he  estopped  ftrom  setting  up  a  paramount  title  in  another,  where  he 
has  been  evicted,  or  a  judgment  of  eviction  has  been  obtained  against 
him,'  nor  when  the  payment  of  rent  by  him  was  merely  gratuitous.^ 
The  estoppel  only  exists  during  his  tenancy,  express  or  implied. 
After  that  is  ended/  whether  bj'  surrender  or  otherwise,  he  may  set 
up  title  in  himself  or  in  a  third  person,^  and,  as  a  tenant  for  years 
holding  over  after  his  term  is  treated  as  holding  upon  the  terms  of 
the  former  lease,  he  remains  subject  to  the  estoppel.^ 

Sec.  266.  Co-tenantB.  —  Prima  facie^  the  possession  of  one  tenant 
in  common  is  the  possession  of  all,^  consequently  acts  done  upon  the 
common  property  by  one  co-tenant,  which  if  done  by  a  straijger  to  the 
title  would  -amount  to  a  disseisin,  are  susceptible  of  explanation  con- 
sistently with  the  true  title ;  and  mere  acts  of  ownership  exercised  "by 
one  co-tenant  are  not,  of  themselves,  necessarily  acts  of  disseisin,  nor 
do  they  warrant  a  presumption  of  ouster.'  But  if  one  tenant  in  com- 
mon enters  upon  the  whole  land,  and  takes  the  entire  profits,  claim- 
ing and  holding  exclusively  for  the  fhll  statutory  period,  an  actual 
ouster  of  his  co-tenants  may  be  presumed.*  But  the  mere  pernancy  of 
the  profits  for  that  period,  of  itself,  does  not  amount  to  conclusive  evi- 
dence of  an  ouster^^^  because  that  is  susceptible  of  explanation  consist- 

1  Glem  V,  Rise,  6  Watts  (Penn.),  44  ;  trary.    Berthold  v.  Fox,  18  Minn.  601; 

Swift  v.  Dean,  11  Vt.  323;  Baskin  v.  See-  Owen  v.  Morton,  24  Cal.  878;  Small  v. 

Christ,  6  Penn.  St.  154.  Clifford,  28  Me.  218;  White  v.  Wilkinson, 

3  Schaltz v.  Elliott,  11  Humph.  (Tenn.)  2  Grant    (Penn.),   249;    Buckmaster  v. 

183.  Needham,  22  Vt.  617;  Challefaux  v.  Du. 

*  Moffat  V.  Stronj^,  9  Bos.  (S.  Y.  Sup.  charme,  4  Wis.  664  ;  Cunningham  v.  Rob- 
Ct.)  57;  Foster  v.  Morris,  8  A.  E.  Mar.  ertson,  1  Swan  (Tenn.),  188;  Van  Bibber 
(Ey.)  609 ;  Fletcher  v.  McFarlane,  12  v,  Frazer,  17  Md.  186.  But  from  a  long 
Mass.  43;  Allen  v.  Thayer,  17  id.  299.  period  of  exclusiye  occupation  disseisin 

*  Shelton  v.  Carnal,  16  Ala.  148.  may  be  presumed.     Purcell  v.  Wilson,  4 
s  Page  V,  Einsman,  43  N.  H.  828;  Car-    Gratt.  (Ya.)  16. 

penter  v.  Thompson,  8  id.  204.     If  there  *  Parker  v.   Locks  &  Canals,  8  Met. 

is  no  tenancy,  there  is  no  estoppel.  Hughes  (Mass.)  9;  Bolton  v,  Hamilton,  2  W.  & 

V,  Clarksville,  6  Pet.  (U.  S.)  869;  Foust  S.  (Penn:)  294;  Calhoun  v.  Cook,  9  Penn. 

V.  Trice,  8  Jones  (N.  C.)  L.  290  ;  Head  v.  St.  226  ;  Brown  v.  McCoy,   2  W.  &  S. 

Head,  7  id.  620.  (Penn.)  307,  note;  Phillips  ».  Gregg,  10 

c  Stoops  V,  Delain,  16  Mo.  162  ;  Long-  Watts  (Penn.),  158;  Hart  v.  Gregg,  10  id. 

fellow  V.  Longfellow,  64  Me.  240  ;  Wilson  186;  Eeyser  v.  Evans,  80  Penn.  St.  607 ; 

V.  James,  79  N.  C.  849;  Wood's  Landlord  Forward  v.  Dietz,  82  id.  69. 

and  Tenant,  868  et  seq,  9  Frederick  v.  Grey,  10  S.  &R.  (Penn.) 

7  Peaceable  t;.  Reed,  1  East,  668 ;  Doe  182;    Susquehanna,    &e.    B.    R.    Co.   v, 

V.  Hellings,  11  id.  49;  Atkyns  v.  Horde,  Quick,  61  Penn.  St  828;  Rider  v.  Maul, 

1   Burr.   Ill ;    Ewer  o.    Lowell,   9  Gray  46  id.  376;  MehaflFy  v.  Dobbs,  9  Watts 

(Mass.),  76;  Higbee  v.  Rice,  6  Mass.  851;  (Penn.),  868;   Workman  v.  Guthrie,  29 

Whiting  V,  Dewey,  16  Pick.  (Mass.)  428;  Penn.  St  496;  Lawr.  Patterson,  1  W.  kS. 

Jackson  v.  Brink,  6  Cow.  (N.  Y.)  484;  (Penn.)  184;  Cummings  v.  Wyman,  10 

Strong  V.  Cotter,  13  Minn.  82;  Story  v,  Mass.  464. 

Saunders,  8  Humph.  (Tenn.)  863.      The  ^^  Higbee  r.  Rice,  6  Mass.  851;  Bolton 

possession  of  one  tenant  in  common  is  v,  Hamilton,  2  W.  &  S.  (Penn.)  294;  Cal- 

never  presumed  to  be  advei-se,  but  the  con-  houn  v.  Cook,  ante.    But  pernancy  of  the 
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ently  with  his  rights  as  co-tenant.  In  order  to  set  the  statute  in  motion 
in  his  favor,  he  must  absolutely  deny  the  title  of  his  co-tenants/  or  by 
other  notorious  acts  indicate  his  intention  to  claim  and  hold  the  estate 
exclusively.  There  must  not  only  be  an  exclusive  possession,  but 
the  possession  must  be  under  a  claim  of  title  to  the  whole  estate, 
either  brought  home  to  the  knowledge  of  the  other  tenant,  or  so  noto- 
rious that  his  knowledge  of  such  adverae  claim  can  be  presumed.'  And 
the  evidence  must  be  much  stronger  than  would  be  required  to  estab- 
lish a  title  by  possession  by  a  stranger.*  What  constitutes  an  actual 
ouster  is  a  mixed  question  of  law  and  fact.  If  one  co-tenant  goes  into 
possession  of  the  entire  estate  under  a  notorious  claim  of  title  to  the 
whole,  and  resists  or  denies  the  right  of  his  co-tenant  to  enter,  and 
'  persistently  and  notoriously  excludes  him  fh>m  the  enjoyment  of  the 
premise,  this  is  an  ouster.*  So,  too,  if  one  co-tenant  erects  a  building 
upon  the  estate  without  the  knowledge  or  consent  of  the  other,  and 
occupies  it  exclusively,  and  does,  upon  the  estate,  acts  such  as  clearly 
and  unequivocally  indicate  &  claim  of  exclusive  ownership,  this  is  an 
ouster  of  his  co-tenant.^  So  it  has  been  held  that  the  erection  of  a  dam 
upon  the  sole  estate  of  one  tenant,  which  floods  the  lands  of  the  joint 
estate,  is  an  ouster.®  But  a  mere  cutting  of  trees  and  converting  them 
to  his  own  use,^  or  cutting  the  grass  and  removing  fences/  the  plowing 
up  of  crops,'  the  removal  of  fixtures/^  or,  indeed,  the  doing  of  any  acts 
which  may  be  referred  to  his  right,  are  not  regarded  as  amounting  to 
an  actual  expulsion,  or  as  an  ouster.^^  So,  if  one  defendant  executes  s 
mortgage  of  the  entire  estate,^'  or  a  deed  of  his  interest,  it  is  not  an 
ouster.^'    But  a  conveyance  by  one  of  the  entire  estate,^*  or  devising 

profits  for  a  long  period,  as  forty  years,  is  *  Bennett  v.  Clemence,  6  Allen  (Mass.), 

evidence  from  which  an  adverse  claim  may  10. 

he  inferred.    Chambers  v,  Pleak,  6  Dana  *  Jones  v.  Wetherbee,  4  Strob.  (S.  0.) 

(Ky.),  420.  60. 

1  Kathan  v.  Rockwell,  16  Hun  (N.  Y.),  ^  Wait  v.  Bichardson,  83  Vt.  190. 

96.  '  Booth  V.  Adams,  11  Vt.  156. 

3  Van  Bibber  v.  Frazer,  17  Md.  186;  *  Uarman  v.  Gardiner,  Hemp.  (S.  C.) 

Andres  v.  Andres,  9  Ii-ed.  (N.  C.)  214;  480. 

Forward  v.  Dietz,  82  Penn.  St.  89  ;  Crane  i°  Gibson  v.  Vaughn,  2  Bailey  (S.  C), 

V.  Robinson,  21  Conn.  879 ;   Larman  v.  889;  McPherson  v,  Seguine,  8  Dev.  (N.C.) 

Hoey,  18  B.  Mon.  (Ky.)  486;  Colbum  «.  168. 

Mason,  26  Me.  484 ;  Gill  v,  Fauntleroy,  ^  Booth  v,  Adams,  ante. 

8  B.   Mon.    (Ky.)  177;  Abercrombie  v.  ^  Wilson  v,  Callinshaw,  18  Penn.  St 

Baldwin,  15  Ala.  868 ;  Peck  v.  Ward,  18  276;  Harman  v.  Hannah,  9  Gratt  (Va.) 

Penn.  St.  506;  Meredith  v.  Andres,  7  Ired.  146. 

(9.  C.)  5;  Johnson  r.  Tuolumne,  18  Ala.  »  Porter  v.  Hill,  9  Mass.  84;  RoberU  v. 

60;  Newall  v.  Woodruff,  80  Conn.  492.  Morgan,  80  Vt.  819.     Where  one  tenant 

*  Barrett  v.  Cobum,  8  Met.  (Ky.)  610;  does  an  act  amounting  to  a  destruction  of 
Newell  V.  Woodruff,  80  Conn.  492.  a  portion  of  the  estate,  or  a  serious  injury 

*  Thomas  v,  Pickering,  18  Me.  887  ;  thereto,  his  co-tenant  may  have  an  action 
Forward  v.  Dietz,  82  Penn.  St.  69.  on  the  case  against  him  therefor,  but  can- 

1*  Marcy  V.  Marcy,  6  Met.  (Mass.)  860;    (Mass.)  246  ;  Bigelow  v.  Jones,  10  id. 
Eittredge  v.  Locks  &  CanaLs,  17  Pick.    161. 
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it  by  will,^  or,  indeed,  any  act  which  clearly  indicates  an  intention  on 
his  part  to  usurp  the  entire  estate  to  himself,  is  an  ouster ;  *  and  the 
question  as  to  whether  his  acts  accrue  to  the  benefit  of  the  joint 
estate,  or  as  an  ouster  and  disseisin  of  the  others,  is  a  question  for  the 
jury.^ 

Sec.  267.  "What  PosseMion  will  siiBtain  ConstmotiTe  FoMession. 
—  In  all  cases,  in  order  to  entitle  a  person  to  the  benefit  of  the  doctrine 
of  constructive  possession  who  claims  under  a  color  of  title,  there  must 
be  an  entry  upon,  and  an  actual  possession  of,  some  part  of  the  land 
covered  by  his  title,  with  the  palpable  intention  to  claim  and  hold  the 
land  as  his  own  ;^  and  an  actual  possession  of  adjoining  land  will  have 
no  effect  to  entitle  a  person  to  the  benefits  of  a  constructive  possession.* 
There  must  in  all  cases  be  an  actual  entry  upon  the  land  animo  clamandi 
possessianem,  and  a  visible,  notorious,  distinct,  and  hostile  possession 
of  a  part  of  it,  continued  for  the  entire  statutory  period.^    The  kind  of 

not  maintain  trespass,  Anders  v.  Meredith,  McH.  (Md. )  621.     A.,  the  owner  of  a  tract 

4  D.  &  B.  (N.  C.)  199;  Odiorue  v.  Lyford,  of  land,  sold  the  western  half  to  B.,  by 

9  N.  H.  502;  Gt.  Falls  Co.  v.  Worcester,  metes  and  bounds.     The  whole  tract  was 

15  id.  412;  Cowles  v.  Garrett,  80  Ala.  341;  subsequently  sold  under  a  void  judgment 

Gunther  v.  Pettijohn,  6  Ired.  (N.  C.)  888;  for  taxes,  and  C.  became  the  purchaser, 

as  for  the  erection  of  a  dam  on  his  own  es-  He  placed  a  tenant  on  the  eastern  half, 

tate  which  floods  the  joint  estate,  Jones  v,  who  remained  in  possession  seven  years, 

Wetherbee,  4  Strob.  (S.  C.)  50;  Odiorne  claiming  the  whole  tract  by  virtue  of  the 

V.  Lyford,  ante ;  Gt.  Falls  Co.  v,  Worcester,  tax  sale.     There  was  no  visible  open  pos- 

ante;  Hutchinson  v.  Chase,  89  Me.  508;  session  of  the  western  half  by  C.     It  was 

or  for  diverting  water  from  a  mill  owned  held  that  the  statute  did  not  bar  the  right 

by  two  in  common,  Pillsbury  v.  Moore,  44  of  6.,  and  that  the  constructive  possession 

Me.  144.  of  B.  was  not  disturbed  by  C.'s  occupa- 

>  Miller  v.  Miller,  60  Penn.  St.  16.  tion  of  the  eastern  half.     Stewart  o.  Harris, 

«  Cummings    ».    Wyman,    ]0    Mass.  9Humph.  (Tcnn.)  714.    The  occupation  of 

464.  pine  land  by  annually  making  turpentine 

*  Lefavour  v,  Homan,  8  Allen  (Mass.),  on  it  is  such  an  actual  possession  as  will 
854;  Parker  v.  Locks  &  Canals,  ante;  oust  a  constructive  possession  by  one 
Cummings  v,  Wyman,  ante.  claiming  merely   under  a  superior  paper 

*  Altemus  ».  Campbell,  9  WatU  title.  Bynum  v.  Carter,  4  Ired.  (N.  C.) 
(Penn.),  28.  An  adverse  possession  of  310.  Where  a  party  is  in  actual  posses- 
land  cannot  be  extended  by  construction  sion,  and  has  a  right  to  possession  under 
beyond  the  limits  of  the  land  actually  a  legal  title  which  is  not  adverse,  but 
covered  by  the  conveyance.  Pope  v.  Han-  claims  the  possession  under  another  title 
mer,  74  N.  Y.  240 ;  Enfield  r.  Day,  7  which  is  adverse,  the  possession  will  not 
N.  H.  457;  Hale  v.  Gliddon,  10  id.  in  law  be  deemed  adverse.  Nichols  «. 
397.  As  to  any  lands  outside  the  limits  Reynolds,  1  R.  I.  30.  In  Tritt ».  Roberts, 
of  the  conveyance,  an  actual  possession  64  Ga.  156,  it  was  held  that  possession  of 
must  be  shown,  Pope  v,  Hanmer,  ante ;  a  part  of  one  lot,  embraced  in  the  same 
even  though  the  occupant  went  into  the  deed  with  other  distinct  lots,  could  not  be 
possession  of  a  wrong  lot  and  improved  it  extended  by  construction  to  the  other  lots, 
under  a  mistake.  Hale  v,  Gliddon,  ante;  unless  the  deed  was  on  record,  and  that 
Johnson  ».  Lloyd  (N.  Y.),  MSS.  case  cited  prescription  as  to  such  other  lots  would 
in  Pope  t?.  Hanmer,  ante,  only  begin  to  run  from  the  date  of  the 

*  Hale  V.  Gliddon,  ante  ;  Pope  «.  Han-  record. 

mer,  aiite;  Johnson  ».  Lloyd,  ante;  Tritt  •  Stanley  v.  White,  14  East,  882;  Doe 
«.  Roberts,  64  Ga.  156  ;  Peyton  ».  Barton,  v.  Campbell,  10  Johns.  (N.  Y.)  477;  Ew- 
58  Tex.  298  ;  Davidson  v.  Beatty,  8  H.  &    ing  v.  Burnett,  11  Pet.  (U.  S. )  41;  De  Lany 
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possession  which  will  be  sufficient  must  depend  largely  upon  the  char- 
acter of  the  land,  the  locality,  and  the  purposes  to  which  it  can  be  put. 
Thus,  an  entry  upon  woodland  by  a  person  holding  a  deed,  and  clear- 
ing off  a  part  of  it,  with  an  intention  of  soon  making  other  improve- 
ments, has  been  held  suflScient.^    In  Maine,^  the  doctrine  was  asserted 

V,  Mulcher,  47  Iowa,  445  ;  Scott  v.  Delany,  possession  is  based  upon  a  written  title, 
87  111.  146.  which  may  be  valid  or  iuyaUd.  The  per- 
^  Scott  V,  Delany,  87  111.  146.  In  the  son  having  the  valid  title  is  always,  in  law, 
case  of  Thompson  v.  Burhaos,  79  N.  Y.  in  the  constructive  possession  of  the  land, 
97,  it  was  held  that  a  person  who  enters  unless  he  has  been  disseised.  But  a  per- 
in to  possession  of  a  large  tract  of  land, —  as  son  claiming  land  under  a  defective  con- 
in  this  case  6,800  acres, —  which  is  divided  veyance  must  have  actual  possession  of 
into  quarter-sections,  and  takes  actual  pos-  put  of  the  land,  and  that  gives  construc- 
session  of  one  section,  does  not  thereby  tive  possession  of  other  land  contained  in 
acquire  constructive  possession  of  any  the  conveyance.  In  other  words,  he  must 
other  section  ;  and  that  a  mere  entry  by  have  a  written  conveyance  of  land,  and  he 
him  upon  another  section,  and  erecting  must  enter  into  actual  possession  of  a  part 
thereon  a  shanty,  and  cutting  timber  upon  thereof,  claiming  the  whole,  and  then  he 
a  small  portion  of  it,  —  in  this  case  about  a  may,  under  certain  cu'cumstances,  have 
fourth  of  an  acre,  —  with  no  intent  or  at-  constructive  possession  of  the  whole.  Con- 
tempt to  improve  any  portion  of  the  land  structive  possession  arises  in  no  other  way 
claimed,  gave  him  no  title  except  to  the  than  this.  But  the  definition  I  have 
portion  of  the  lot  so  actually  occupied,  given  is  not  yet  complete.  The  part  not 
"That  there  was  any  actual  possession  of  actually  possessed  must  be  for  use  with,  or 
the  land  recovered,"  said  £able,  J.,  *'  can-  subservient  to,  that  actually  possessed,  and 
not  be  well  claimed.  It  was  not  enclosed,  have  some  necessary  connection  there- 
No  part  of  it  had  ever  been  cultivated  or  with."  As  illustrative  of  the  latter  rule, 
improved  ;  whatever  was  done  upon  it  was  he  continues  :  *'One  may  purchase  and 
to  take  value  from  it,  not  to  put  value  into  take  a  conveyance  of  land  for  a  farm,  and 
it.  It  does  not  appear,  even,  that  any  one  have  actual  possession  of  but  a  small  part 
ever  lived  in  the  shanty,  and  no  one  rep-  thereof,  and  the  balance  unenclosed  may 
resenting  the  plaintiff  was  upon  the  land  be  kept  for  future  improvement,  and  for 
at  the  time  of  the  alleged  entry  of  the  de-  firewood,  and  fencing  and  building  timber, 
fendants,  or  for  some  time  before.  Pay-  and  he  will  have  constructive  possession 
ment  of  taxes,  surveying,  and  assertion  of  of  such  unenclosed  land.  But  such  con- 
right  do  not  constitute  possession.  They  structive  possession  will  extend  only  to 
merely  show  a  claim  of  title ;  and  when-  such  land  as  is  used  in  connection  with 
ever  it  is  important  to  show  that,  they  the  improved  land  actually  possessed,  and 
are  material.  Going  upon  land  from  time  to  only  so  much  as  is  reasonable  and  proper 
to  time  and  cutting  logs  thereon  does  not  for  that  purpose  according  to  the  custom 
give  possession.  Such  acts  are  mere  tres-  of  the  cx>untry."  The  rule  here  stated  is 
passes  upon  the  land  against  the  true  admitted  to  be  flexible,  and  the  qualifica- 
owner,  whoever  he  may  be.  One  may  tion  that  so  much  may  be  covered  con- 
gain  actual  possession  of  land  by  fencing  structively,as  is  admissible  *'  by  the  custom 
it,  or  by  cultivating  and  improving  it,  or  of  the  country,"  gives  to  it  the  quality  of 
by  building  upon  it;  and  then  he  will  have  a  general  rule.  To  illustrate  his  meaning 
so  much  as  he  has  fenced,  or  cultivated  in  this  respect,  and  to  show  that  the  quan- 
and  improved,  or  built  upon,  with  some  tity  of  land  to  be  embraced  under  a  con- 
land  around  and  necessary  for  the  buildings,  structive  possession  is  largely  dependent 
Actual  possession, />osse«no  pedis,  can  mean  upon  the  uses  to  which  the  land  is  applied, 
no  more."  In  commenting  upon  the  and  the  section  of  country  in  which  it  is 
plaintiff's  claim  that  he  had  possession  situated,  he  says :  "If  these  defendants 
constructively,   he  said  :    "  Constructive  had  built  upon  these  lands  a  saw-mill,  and 


^  Robinson  v.  Sweet,  8  Me.  815. 
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at  an  early  day,  that,  in  the  ease  of  '*  wild  and  uncaltivated  land,  the 
jury  were  not  to  expect  the  same  evidence  of  occupancy  which  a  culti- 
vated farm  would  present  to  them."  And  where  the  land  is  so  situated 
as  not  to  admit  of  any  permanent  useful  improvement,  neither  resi- 
dence,  cultivation,  nor  actual  occupation  are  necessary  where  the  con- 
tinued claim  to  the  premises  is  evidenced  by  notorious  acts  of  ownership, 
such  as  a  person  would  not  exercise  over  lands  which  he  did  not  own.^ 

It  is  not  necessary  that  the  occupation  should  be  such  that  a  mere 
stranger,  passing  by  the  land,  would  know  that  some  one  was  asserting 
title  to  a  dominion  over  it.  It  is  not  necessary  that  the  land  be  cleared 
or  fenced,  or  that  any  building  be  put  upon  it.' 

The  possession  of  land  cannot  be  more  than  the  exercise  of  exclusive 
dominion  over  it.  This  possession  or  dominion  cannot  be  the  same  or 
uniform  in  every  case,  and  there  may  be  degrees  even  in  the  exdusive- 
ness  of  the  exercise  of  ownership.  The  owner  cannot  literally  occupy 
a  whole  tract ;  he  cannot  stand  upon  all  of  it  or  hold  it  in  his  hands. 
His  possession  must  be  indicated  by  other  acts,  and  these  acts  must 
vary  according  to  the  circumstances  of  each  case.  When  one  enters 
upon  land  under  color  of  title  and  with  claim  of  ownership,  any  acts  of 

had  used  the  balance  of  them,  saitable  in  by  the  defendant,  under  a  conveyance  to 
quantity,  to  supply  it  with  logs,  or  if  the  grantor  of  his  grantor  from  the  State 
they  had  opened  a  mine  upon  them,  and  in  1829,  and  a  conveyance  by  the  original 
used  the  timber  upon  the  l^dance  for  fire-  grantee  to  his  grantor  in  1877.  There 
wood  in  smelting  and  separating  the  ore ;  was  no  proof  that  his  grantor  had  ever 
or  if  these  lands  had  been  suitable  for  pas-  been  in  the  actual  possession  of  the  wood- 
turage,  and  the  defendants  had  built  a  land,  or  any  part  of  it.  The  court  held,  as 
house  and  bam  upon  them,  and  used  them  a  matter  of  law,  that  the  plaintiff  had  con- 
fer herding  large  droves  of  cattle,  like  the  structive  possession  of  the  whole  woodland, 
ranchmen  of  Texas,  California,  and  some  and  that  the  existence  of  a  marked  line 
other  States,  there  would  have  been  room  between  the  portion  claimed  by  the  defend- 
for  the  application  of  the  doctrine  of  con-  ant  and  that  conceded  to  the  plaintiff  was 
structive  possession."  See  Miller  i;.  L*  I.  maintained,  and  held  that  the  court  below 
R.  R.  Co.,  74  N.  Y.  899 ;  Wheeler  v.  Spi-  properly  refased  to  submit  the  question 
nola,  54  id.  877  ;  Miller  v.  Downing,  of  adverse  possession  to  the  jury, 
id.  631.  The  doctrine  of  the  principal  ^  Baldwin,  J.,  in  Ewing  v.  Burnett, 
case  was  applied  in  Argotsinger  v.  Vines,  11  Pet  (U.  S.)  41  ;  EUicott  v.  Pearl,  10 
82  N.  T.  808,  in  which  the  plaintiff  id.  412  ;  Moss  v.  Scott,  2  Dana  (Ky.),  275. 
proved  a  claim  of  title,  beginning  with  a  In  Ewing  v.  Burnett,  11  Pet  (U.  S.)  41, 
deed  executed  more  than  thirty  years  be-  the  exclusive  and  notorious  use  of  a  valu- 
fore  the  action  was  commenced,  to  a  farm  able  sand-bank  was  held  sufficient  to  give 
of  one  hundred  and  twenty-two  acres,  of  title  by  adverse  possession,  and  that  the 
which  one  hundred  acres  were  cultivated  erection  of  a  fence  or  the  making  of  im- 
.and  twenty-two  acres  contiguous  wood-  provements  was  not  necessary,  but  that 
land,  and,  according  to  the  custom  of  the  any  acts  under  a  claim  of  right,  visible  and 
country,  not  fenced.  The  plaintiff  gave  notorious,  are  sufficient,  and  the  nature  of 
evidence  that  he  and  his  predecessors  in  the  acts  required  must  depend  upon  the 
title  had  occupied  continuously  from  the  uses  to  which  the  land  is  adapted, 
time  of  such  conveyance,  paying  taxes  on  *  EUicott  v.  Pearl,  10  Pet.  (U.  S. )  412; 
the  entire  farm,  and  taking  wood  and  tim-  Davis  v.  Easley,  18  IlL  198;  Brooks  v. 
ber  from  the  woodland  indiscriminately  Brayn,  24  id.  872;  Booth  v.  Small,  25 
for  fuel,  fencing,  &c.  The  locus  in  quo  Iowa,  177;  Langworthy  v.  Myers,  4  id.  18; 
was  eleven  acres  of  this  woodland  claimed  Ewing  v,  Burnett,  11  Pet.  41. 
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nser  which  are  continaous  and  which  indicate  unequivocally  to  the 
neighborhood  iu  which  the  land  is  situated  that  it  is  appropriated  ex- 
clusivelj.to  his  individual  use  and  ownership,  such  entry  is  sufficient  to 
render  th^  possession  adverse.^ 

An  indispensable  requisite  to  the  acquisition  of  title  under  statutes  of 
limitation  is  that  the  possession  must  be  both  adverse  and  continuous.' 

The  ground  upon  which  the  statute  proceeds  is,  that  the  owner  of  the 
legal  title  has  been  ousted  of  his  possession,  and  has  acquiesced  therein ; 
and  the  acts  necessary  to  sustain  this  presumption  must  be  of  such  a 
visible,  notorious,  and  hostile  character  as  to  operate  as  a  notice  to  all 
paities  that  the  person  is  in  possession  as  owner.'  And  it  would  seem, 
under  the  theory  relative  to  the  acquisition  of  such  title  by  constructive 
possession,  that  the  extent  of  his  claim  must  be  clearly  indicated  by 
some  of  the  insignia  of  boundaries,  as  marked  trees  upon  the  lines,  the 
erection  of  a  fence,  the  establishment  of  comers  by  stakes  and  stones, 
or  some  other  equally  decisive  evidence  of  the  limits  of  his  claim,  or 
that  his  deed  must  accurately  describe  the  premises  and  be  recorded ; 
as  in  no  other  waj*  could  publicity  be  given  to  the  limits  of  the  posses- 
sion, or  the  extent  of  the  claim  be  ascertained.^  Actual  residence  by  the 
claimant  or  his  tenant  upon  the  land  is  not  necessary  to  continue  pos- 
session or  occupancy.  It  is  only  necessary  that  the  claimant  should 
maintain  continuous  dominion  over  the  land,  manifested  by  continuous 
acts  of  ownership  according  to  the  purposes  for  which  the  land  is 
adapted,  and  according  to  the  custom  of  the  country/    Thus,  in  a 

1  Mouse,  J.,  in  Murray  v.  Hudson,  wave  it  continuously,  until  the  statutory 
9  Western  Rep.  (Mich.)  847.  period  has  elapsed, 
s  Albut  V.  Nilson,  89  Mo.  586.  *  In  Tritt  v.  Roberts,  ante,  it  was  held 
*  Blood  V.  Wood,  1  Met.  (Mass.)  528.  that  the  record  of  the  conveyance  is  neces- 
In  Thompson  v,  Burhaus,  79  N.  Y.  sary  in  some  cases  to  support  constructive 
101,  Earle,  J.,  questions  the  doctrine  of  possession.  Doe  v,  Campbell,  10  Johns. 
Wood  V.  Banks,  14  K.  H.  101,  that  an  (K.  Y.)  477.  In  Riley  v.  Jameson,  3 
entry  upon  a  lot,  with  a  view  of  taking  N.  H.  28,  the  nile  that  wrongful  4)osses- 
possession  of  it  under  a  claim  of  title,  and  sion,  however  visible  and  notorious,  can- 
marking  the  lines  of  it  hy  spotting  the  not  be  extended  beyond  visible  and  defi- 
trees  around  it,  is  a  sufficient  possession  nite  bounds  was  applied  in  a  case  where  a 
against  one  who  has  no  better  right,  and  person  went  into  possession  of  land  upon 
insists  that  such  act  of  itself  is  not  a  pes-  the  east  side  of  a  river,  claiming  the  whole 
sessory  act  at  all  that  will  exclude  others  previously  to  the  entry  of  J.  upon  the  west 
from  the  land.  Passing  around  land  or  over  side.  The  court  held  that  the  naked  pos- 
it, asserting  title  ever  so  loud,  does  not  give  session  of  the  plauitiff  under  a  claim  of 
possession  ;  and  in  Lynde  'i;.  Williams,  68  title  to  the  land  on  both  sides  of  the  river 
Mo.  860,  it  was  held  that  posting  a  notice  was  so  completely  secret  that  it  existed 
upon  land,  that  a  certain  person  claimed  it,  only  in  the  mind  and  imagination  of  the 
did  not  amount  to  a  possessory  act.  Al-  actual  occupant  of  the  land  on  the  east 
though  in  one  case  it  was  said  that  the  side  of  the  river.  See  also  Coming  v, 
claimant  "must  keep  his  flag  flying,"  Ste-  Troy  Iron  Co.,  84  Barb.  (N.  Y.)  529. 
phons  V,  Leach,  19  Penn.  St.  265,  yet  it  is  *  Coleman  v.  Billings,  89  111.  188. 
hardly  believed  that  that  would  be  suffi-  Thompson  v»  Burhaus,  ante  ;  Ford  v,  Wil- 
cient,  if  it  was  simply  nailed  to  a  tree  on  fion,  85  Miss.  490.  Possession  of  land  to 
the  land.  Either  the  claimant  or  his  agent  constitute  a  bar  must  be  an  actual  posses- 
would  be  required  to.  stay  on  the  land,  and  sion  and  not  a  mere  trespass.    It  involves 
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case  before  the  United  States  Supreme  Court,^  the  open,  notorious, 
and  exclusive  use  of  a  valuable  sand-bank  for  the  purpose  of  get- 
ting sand  was  held  sufficient.  So,  survejing  the  land  and  setting 
up  stakes  to  indicate  the  lines  and  corners,  and  the  erection  of  a 

Ti'harf  and  boat  sheds.*  The  mere  paj-ment  of  taxes  upon  land,  while 
it  indicates  a  claim  of  ownership,  and  the  extent  of  the  claim,  does  not 
of  itself  amount  to  possession,  nor  operate  as  a  substitute  therefor.'    In 

the  assumption  of  a  right  to  the  land  from  cide.  Early  v.  Garland,  18  Qratt.  (Va.)  I. 
the  time  it  ia  alleged,  and  a  continued  If  acts  of  ownership  and  possession  re- 
holding  with  the  assertion  of  right ;  it  lied  upon  as  proof  of  a  title  hy  disseisin 
must  be  visible,  notorious,  and  exclusive,  are  not  of  a  nature  to  work  a  disseisin, 
and  hostile  in  a  sense  that  indicates  an  they  cannot  be  made  more  effectual  for 
intent  to  occupy  exclusively.  Thus,  the  that  purpose,  by  proof  that  they  were 
plain ti£Es  and  defendants  were  owners  of  known  and  not  objected  to  by  the  legal 
adjacent  parcels  of  ground.  The  wall  of  owner.  Cook  v.  Babcock,  11  Cush.(Mass.) 
the  building  erected  upon  the  ground  of  206.  An  obstruction  of  part  of  a  space, 
the  former  was  some  inches  back  from  the  over  all  which  A.  claims  a  right  of  way  by 
dividing  line,  the  interval  being  used  by  adverse  user,  does  not  defeat  A's  right  to 
the  occupants  of  the  premises  as  a  drain  pass  over  the  way  as  reduced  in  width, 
and  passage-way  until  within  ten  years  of  Putnam  v.  Bowker,  11  Cuah.  (Mass.) 
the  commencement  at  the  suit,  when  its  542.  Occupation  by  the  grantee  in  a  deed, 
outlet  was  closed  by  them.  The  founds-  with  the  consent  of  the  grantor,  of  jirem- 
tion  of  the  building  on  the  defendants'  ises  more  extensive  than  those  conveyed  to 
land  extended  underground  the  whole  him  by  the  deed,  for  a  less  period  than 
width  of  the  strip  to  the  foundation  of  the  that  required  by  the  statute  to  bar  all 
building  of  the  plaintiffs',  the  easterly  wall  claims,  does  not  give  the  grantee  any 
of  the  former  premises  also  extended  across  title  as  to  the  laud  not  included  in  the 
the  inner  end  of  the  passage-way,  and,  as  deed.  Clark  v.  Raird,  9  N.  Y.  183. 
well  as  their  westerly  wall,  which,  at  some  The  burden  of  proving  an  adverse  pos- 
seven  feet  above  the  ground,  was  carried  session  is  on  the  party  claiming  the  ease- 
over  the  outlet  of  the  drain,  and  the  ro($f,  ment,  but  when  the  defendant  proved  that 
which  extended  over  it,  abutted  against  for  more  than  twenty  years  he  had  main- 
the  wall  of  the  plaintiffs'  building.  It  was  tained  a  dam  at  its  present  height,  where- 
held  that  these  facts  did  not  constitute  an  by  the  lands  of  the  plaintiff  had  been, 
adverse  possession  of  the  strip  in  question  during  the  whole  period,  flooded,  it  was 
on  the  part  of  the  defendants,  so  as,  by  held  that  this  was  sufficient  proof  of  an 
lapse  of  time,  to  divest  the  title  of  the  adverse  possession,  in  the  absence  of  rebut- 
plaintiffs.  Miller  v.  Piatt,  5  Duer  (N.  Y. ),  ting  evidence  on  the  part  of  the  plaintiff 
272.  No  adverse  possession  by  the  consent  to  show  that  this  flowing  was  by  his  leave 
or  connivance  of  a  mortgagor  can  affect  a  or  license.  Hammond  v.  Zehner,  28  Barb, 
mortgagee,  unless  it  be  so  open  as  to  give  (N.  Y. )  478.  Possession  taken  under  color 
the  latter  notice  that  his  rights  are  in-  of  title  is  in  law  possession  of  all  the  land 
vaded.  Where  the  entry  on  land  was  described  in  the  deed  conferring  such  color 
originally  in  a  fiduciary  character  as  agent,  of  title,  lying  in  the  same  tract ;  but,  in 
it  requires  some  decisive  act  or  declaration  order  to  make  such  possession  effectual  to 
to  render  the  possession  adverse.  Qiving  the  party  claiming  title  under  it,  it  must 
receipts  for  rent  in  one's  own  name  is  not  be  open,  visible,  exclusive,  and  notorious, 
such  an  act  Martin  v,  Jackson,  27  Penn.  calculated  to  give  notice  to  the  owner 
St  604.  Whether  possession  is  adversary  of  an  adverse  claim  thereby  to  the  land, 
or  not  depends  on  the  fact  of  possession.  Little  r.  Downing,  87  N.  H.  865. 
and  the  circumstances  under  which  it  was  ^  Ewing  v.  Burnett,  11  Pet.  (U.  S.)  41. 
taken  and  held,  especially  the  animus  of  ■  Congdon  w.  Morgan,  14  S.  C.  587. 
the  party  holding ;  and  whether  with  a  *  Cornelius  v,  Giberson,  21  N.  J.  L.  1  ; 
claim  of  title,  or  without  any  such  claim,  Sorber  v.  Willing,  10  Watts  (Penn.>,  142 ; 
is  a  question  of  fact  for  the  jury  to  de-  Draper  9.  Shoot,  25  Mo.   197 ;  Reed  v. 
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Illinois,  however,  by  statute,  an  entry  under  color  of  title  and  payment 
of  taxes  for  seven  years  is  sufficient  to  perfect  a  title  under  the  statute ; 
and,  indeed,  it  would  doubtless  be  held  in  all  the  States  that  if  the 
owner  has  abandoned  his  land,  and  permits  another  under  color  of  title 
for  the  requisite  statutory  period,  without  objection,  and  without  entry 
upon  the  land,  to  pay  the  taxes  thereon,  that  circumstance,  accompanied 
by  proof  of  an  actual  entry  made  by  the  claimant,  and  possession  of 
some  part  of  the  premises,  and  the  establishment  of  well-defined  boun- 
daries, would  be  treated  as  such  actual  possession  as  would  overcome 
the  constructive  possession  of  the  owner  of  the  legal  title.^  Thus,  in 
a  Pennsylvania  case,^  where  a  person  entered  upon  lands  under  color  of 
title,  made  a  survey,  marked  his  lines,  paid  taxes,  and  used  a  part  of 
the  woodland  for  erecting  a  saw-mill,  it  was  held  that  he,  by  such  acts, 
acquired  a  title  by  adverse  possession  co-extensive  with  his  boundaries.* 
But  such  constructive  possession  may  be  restricted  and  reduced  by  acts 
and  declarations  of  the  occupant,  that  he  does  not  claim  title  equally 
extensive  with  his  survey.  The  record  of  a  survey  affords  no  evidence 
of  title  or  possession,  nor  does  the  marking  of  trees  around  the  land  as 
surveyed  ;  *  but  it  is  evidence  of  the  claim  of  the  person  for  whom  it 
was  made ;  ^  and  the  same  is  true  as  to  the  payment  of  taxes  upon  land. 
That  circumstance  of  itself,  however,  has  no  tendencj'  to  prove  an  ad- 
verse possession  of  the  land,  but  it  is  evidence  of  an  adverse  claim 
thereto ;  *  and  even  in  Illinois,  although  the  payment  of  taxes  for  seven 
years  under  color  of  title  gives  title  under  certain  circumstances,  yet  it 
is  held  that  unless  it  is  shown  that  the  lands  were  vacant  and  unoccu- 
pied during  that  period  the  claimant  must  prove  actual  occupancy  by 
himself  or  others  in  his  behalf.^ 

Actual  residence,  the  erection  of  fences  around  the  lot,  the  making 
of  improvements  upon  the  land,  and  the  use  of  it  for  any  purpose  to 
which  such  land  is  usually  devoted  in  the  section  of  country  in  which 
the  land  is  situated,  continuously  for  the  full  statutory  period,  will  be 
sufficient ;  but  no  definite  rule  can  be  given  which  will  be  applicable  iu 
all  cases,  as  the  question  must  necessarily  depend  upon  such  a  variety 
of  circumstances  that  the  same  state  of  facts  which  would  be  held  suffi- 
cient in  one  case  would  be  held  insufficient  in  another.    In  the  case  of 

Field,  16  Vt.  672 ;  Naglee  v.  Albright,  4  (Penn.)    418;   Thompson  v.   Milford,   7 

Whart.  (Penn.)  291 ;  Chapman  v.  Temple-  Watts  (Penn.),  442  ;  McCall  o.  Coover,  4 

ton,  58  Mo.  463  ;  Hockenburgh  v.  Snyder,  W.  &  S.  (Penn.)  161 ;  Paine  v,  Hutchins, 

2  W.  &  S.  (Penn.)  240  ;  Paine  v.  Hutch-  49  Vt.  814. 

ins«   49  Vt.  814.    Taken  in  connection  *  Oatman  v.  Fowler,  48  Vt.  462. 

with  other  acta,  the  payment  of  taxes  is  a  *  Oatman  v.  Fowler,  ante, 

part  proper  to  go  to  the  jary,  as  tending  to  •  Thompson  v,  Burhaas,  79  K.  Y.  101. 

establish  adverse  possession.      Draper  v.  Bnt  the  nninterrapted  payment  of  taxes 

Shoot,  26  Mo.  197.  for  a  long  period,  as  in  this  case  twenty- 

1  Farrar  v.  Fessenden,  89  N.  H.  268 ;  four  years,  was  held  to  afford  strong  evi- 

Royer  v.  Benlow,  10  S.  &  R.  (Penn.)  808.  dence  of  a  claim  of  right.      Kwiug    o. 

'«  Heiscr  v,  Riehle,  7  Watte  (Penn.),  Burnett,  11  Pet.  (U.  S.)  41. 

85.  ^  Whitney  v,  Stevens,  89  111.  63. 

<  Set  also  Sbally  v.  Stahl,  2  W.  N.  C. 
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entry  andposseaaion  under  a  conveyance,  whether  recorded  or  not,^  the 

1  When  a  man  inters  on,  improves,  will  these  acts,  during  intervals  between 
fences,  and  occupies  part  of  another  man's  periods  of  actual  possession,  suffice  to  con- 
tract of  land,  and  has  the  boundaries  of  nect  together  such  periods,  so  as  to  make  a 
his  claim  surveyed  and  marked,  including  continuous  adverse  possession  ;  but  the 
woodland  not  enclosed,  and  for  twenty-one  possession  must  be  continued,  visible,  and 
years  openly  aiid  exclusively  uses  the  exclusive,  and  must  be  marked  by  definite 
woodland  as  his  own,  in  connection  with  boundaries,  either  designated  on  the  land 
his  improvements,  as  farmers  ordinarily  do  or  in  the  deed.  If  the  possession  of  the 
their  woodliwd,  this  is  not  a  constructive^  trespasser  is  interrupted,  the  possession  of 
but  an  actual,  possession  of  the  woodland,  the  real  owner  is  renewed,  and  that  without 
and  excludes  the  constructive  possession  actual  entry.  Ooraelius  v.  Gibefson,  21  N. 
which  the  law  usually  attributes  to  the  J.  L.  1.  Where  a  person  entered  on  land, 
title,  and  to  the  owner^s  actual  posaesidon  and  cut  logs,  split  boards,  and  otherwise 
of  the  rest  of  his  tract  Ament  v.  Wolf,  prepared  for  building  a  house  on  the  land, 
83Penn.  St.  881;  Wolf «.  Ament,  1  Qraut's  but  returned  to  his  home,  which  was  in 
Oases  (Penn.),  150.  Actual  possession  or  another  county,  and  at  the  end  of  the  suo- 
cultivation  of  part  of  a  tract  of  land>  use  ceeding  year  came  back  and  finished  the 
of  the  unenclosed  portions  as  woodland,  house  and  put  his  family  in  it,  no  other 
and  payment  of  taxes  on  the  whole  for  the  person  having  had  possession  during  said 
statutory  period,  are  oircumstances  which  interval,  it  was  held  that  the  statute  of 
constitute  title  to  the  whole.  Murphy  v.  limitations  did  not  run  in  his  favor  during 
Springer,  1  Grant's  Cases  (Penn.),  73.  So  such  absence.  Byrne  v.  Lowry,  19  Ga.  27. 
in  cases  of  interference  of  lines,  "endos-  Entering  upon  land  at  intervals,  cutting 
ing  and  cultivating  part  of  the  interfer-  down  trees,  deadening  timber,  and  fencing 
ence,  and  using  the  residue  as  adjacent  in  a  cow-pen,  nor  even  the  renting  of  a 
woodland  is  customarily  enjoyed,  is  actual  small  part  of  the  lot,  does  not  necessarily 
possession  of  the  whole."  In  suoh  oases  draw  after  it  the  possession  of  the  whole 
the  possession  which  the  law  imputes  to  lot,  even  if  it  can  be  said  to  be  sufficient 
the  real  owner,  be  it  actual  or  constructive,  as  to  any  part  of  it  Denham  v.  Holman, 
is  ousted  by  enclosing  and  cultivating  part  26  Ga.  182.  That  merely  cutting  wood  is 
of  the  interference,  and  using  the  residue  not  enough,  see  Keller  v,  Dillon,  26  Ga. 
as  adjacent  woodland  is  customarily  en-  701;  Long  v.  Young,  28  id.  180.  The  oc- 
joyed ;  and  after  the  statutory  period  the  casional  cutting  of  wood  and  boiling  sugar 
title  is  changed.  Ament  v.  Wolf,  1  Grant's  on  the  land  has  been  held  not  sufficient. 
Cases  (Penn.),  518.  Where  a  man  dies  Washabaugh  v.  Entriken,  84  Penn.  St  74. 
possessed  of  real  estate,  and  leaving  a  family  But  see  Green  «.  Eellum,  28  id.  254,  where 
of  children  and  their  mother,  and  these  such  acts  under  color  of  title  were  held 
continue  in  the  possession  of  the  land  for  sufficient.  To  support  a  title  by  adverse 
twenty-one  years,  claiming  it  as  their  own,  possession,  it  suffices  that  visible  and  no- 
as  his  heirs  and  widow,  they  obtain  a  title  torious  acts  of  ownership  are  exercised  over 
as  such,  even  though  the  marriage  of  the  the  premises  in  controversy  for  the  time 
father  and  mother  was  void,  because  of  a  limited  by  the  statute,  and  the  kind  of  acts 
previous  marriage  of  the  father ;  and  the  of  ownership  required  will  depend  upon 
mother  cannot  then,  on  the  discovery  of  the  nature  and  situation  of  the  premises, 
the  previous  marriage,  set  up  title  in  her-  and  less  evidence  will  be  required  wheu 
self  to  the  exclusion  of  her  children,  the  en^  was  under  a  claim  of  right  than 
Beedy  v.  Dine,  81  Penn.  St.  18.  Where  a  when  it  is  a  mere  intrusion.  Draper  t;. 
party  daima  title  under  the  statute,  if  the  Shoot,  25  Mo.  197.  The  possession  of  a 
evidence  does  not  exhibit  an  actual,  vendee  after  the  purchase-money  is  due  is 
adverse,  visible,  notorious,  hostile,  and  con-  held  to  be  adverse,  and  if  he  holds  posses- 
tinued  possession  of  twenty-one  yean,  flon  for  the  requisite  period,  claiming  under 
there  is  no  case  for  the  jury.  Nearhoff  v.  the  purchase,  aa  evidenced  by  the  bond,  it 
Addleman,  81  Penn.  St  279.  Neither  an  has  been  held  to  be  adverse.  Ray  v.  Good- 
occasional  entry  to  make  surveys,  nor  the  man,  1  Sneed  (Tenn.),  586.  It  is  proper  to 
payment  of  tazeSi  will  be  sufficient  j  nor  say,  however,  that  ToTr£N,  J.,  dissented. 


§  267.]         ADVERSE  POSSESSION  AND  REAL  ACTIONS.  681 

conveyance  itself,  and  entry  under  it,  is  sufficient  evidence  of  the  adverse 
character  of  the  entry  and  possession ;  and  if  the  deed  is  recorded,  it 
is  also  evidence  of  the  extent  of  the  claim  and  of  its  notoriety ;  but, 
except  in  the  case  of  gores  and  other  vacant  lands,  it  affords  no  evi- 
denge  of  possession,  actual  or  constructive,  upon  which  a  title  can  be 
predicated  by  the  lapse  of  the  statutory  period.^    The  constructive  pos- 

1  In  Taylor  v.   Public  Hall  Co.,  86  terfered  with  an  older  and  unoccupied  one, 
Conn.    430,  the  court  held  that  a  deed,  took  possession  of  his  survey,  erected  ira- 
although  it  conveyed  no  title,  nevertheless  provements  upon  it,  cleared  and  cultivated 
characterized  the  possession,  and  rendered  a  part  of  it  outside  the  lines  of  the  inter- 
it  adverse  against  all  the  world  from  its  ference,  and  used  the  balance,  including 
date.     An  entry  upon  land  under  a  deed,  the  interference,  as  timber  land  adjoining- 
and  possession  by  leasing  parts  of  it,  and  cleared  land  is  ordinarily  used,  taking  there* 
occasiouully  cutting  wood  upon  it  during  from  firebote,  fencebote,  and  timber  for  ». 
the  period  required  by  the  statute,  although  saw-mill,  for  a  period  of  twenty-one  years, 
for  a  period  of  a  few  years  no  acts  of  owner-  Held,  that  this  was  such  possession  of  the- 
ship  were  exercised,  is  a  sufficient  posses*  interference  that,  under  the  statute  of  liml- 
sion  to  constitute  a  title.     Menkens  v.  tations,  his  title  to  it  could  not  be  disputed.. 
Ovenhouse,  22  Mo.  70.    Where  two  parties  Beanpland.v.  McKeen,  28  Penn.  St.  124. 
are  in  joint  possession  of  land,  mutually  The  acts  of  going  yearly,  for  a  few  we'eks^ 
conceding  each  other's  title  to  respective  at  a  time,  to  get  rails  and  other  timber - 
moieties,  the  statute  of  limitations  cannot  from  land,  though  only  valaable  for  timber, 
run  in  favor  of  the  one  having  legal  title  to  do  not  amount  to  such  an  exercise  of' 
the  whole.    ^cCamnion  v.  Pettit,  8  Sneed  ownership  as  will  ripen  a  defective  title,  or- 
(Tenn.),  242.     One  who  enters  as  tenant  give  an  action  of  qiuzre  elausum  /regit 
for  life  does  not  hold  adversely  to  the  re-  fiartlett  v,  Simmons,  4  Jones  (N.  C.)  L.. 
mainder-man.    Turman  v.  White,   14  B.  295.    Where  A.  owned  a  saw-mill  near  an. 
Mon.  (Kj.)  660.    Where  one  is  in  posses-  unenclosed  pine  lot,  and  for  five  years  cut 
sion,  claiming  an  adverse  title,  with  noth-  sticks  therefrom  for  his  mill,  made  roads- 
ing  but  the  naked  possession  to  evidence  for  hauling  them  to  it,  and  for  several 
his  claim,  his  title  is  limited  to  that  por-  years  more  cut  lightwood  and  firewood 
tion  over  which  he  exercises  palpable  and  therefrom,  it  was  held  that  these  facts  did> 
continuous  acts  of  ownership.      Bell  v.  not  constitute  such  an  open,  notorious,. 
Longworth,  6  Ind.  278.     It  is  against  the  and  visible  occupation  of  the  property  as. 
policy  of  the  statutes  of  fraud  and  limita>  to  manifest  an  intention  by  A.  to  claim 
tions  to  allow  a  mere  intruder,  without  the  fee  of  the  lot    Watts  u,  Qriswold,  20' 
color  or  claim  of  title,  to  acquire  rights  on  Ga.   732.     Nor  is  an  entry  for  survey, 
easier  term^  than  those  who  hold  under  Dillon  v.  Mattox,  21  id.  118.    To  consti- 
adverse  possession.     Ball  v.  Cox,  7  Ind.  tute  an  adverse  possession,  there  need  not 
453.     Possession,  to  be  adverse,  must  be  be  an  exclusive  claim  to  the  entire  title, 
clearly  shown  by  positive  proof,  and  must  nor  one  necessarily  excluding  the  idea  of 
be  with  such  circumstances  as  are  capable  title  in  another  person  ;  and  where  a  man 
in  their  nature  of  notifying  to  mankind  having  sold  a  farm  by  full  warranty  deed, 
that  the  party  is  on  the  land,  claiming  it  as  about  five  years  afterwards  executed  a  lease 
his  own,  openly  and  exclusively.    McClel-  of  the  privilege  of  turning  the  course  of  a 
Ian  V.  Kelloj^,  17  III.  498.    And  a  posses-  stream  on  the  land,  it  was  held  that  the 
sion  is  not  subordinate,  but  adverse,  to  the  assertion  of  right  which  he  thereby  made, 
title  of  the  true  owner,  wherever  it  is  incon-  being  accompanied  by  actual  enjoyment, 
sistent  with  the  idea  of  paramount  title  in  was  as  effectual  as  an  adverse  claim  in  the 
another.     Morrison  v.  Hays,  19  Ga.  294.  hands  of  an  assignee  of  the  lessee,  as  an 
Where  a  tenant  in  possession  dies,  adverse  answer  to  a  claim  for  possession,  as  though 
possession  cannot  commence  to  run  against  it  embraced  the  entire  estate  in  the  lanfl. 
his  title  until  the  appointment  of  his  ad-  Wicklow  v.  Lane,  87  Barb.  (N.  Y.)  244. 
ministrator.    Miller  v.  Surls,  19  Ga.  831.  In  Maryland,  before  the  present  statute 
The  owner  of  a  junior  survey,  which  in-  was  adopted,  actual  enclogure  for  twenty 
TOL.  n.«— 14 
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session  which  is  extended  over  lands  covered  by  his  deed,  as  an  inci- 
dent to  actual  possession  of  a  part  of  the  land,  cannot  be  extended  to 
lands  adjoining  which  are  not  embraced  within  the  conveyance ;  ^  but  if 
adjoining  owners  recognize  a  particular  line  as  the  true  line  between 
their  lands,  when  in  fact  it  is  not,  such  acquiescence  for  the  requisite 
period  is  binding  upon  them,  if  either  had  a  continued,  although  only  a 
constructive,  possession  of  his  lot,  as  such  mutual  recc^nition  of  the 
line  operates  as  a  sufficient  color  of  title. ^  In  order  to  defeat  the  right 
of  the  public  in  the  use  of  lands  which  have  been  dedicated  for  public 
use  as  a  common  or  highway,  the  lands  must  not  only  be  enclosed,  but 
also  must  be  used  adversely  to  the  public  for  the  full  statutory  period.' 

years  was  essential  to  the  possession  of  a  tral  R.  R.  Co.,  2S  Yt  142.  In  such  a  case 
tortfeasor  to  divest  the  title  of  the  true  there  must  be  proof  of  act  of  ownership 
owner.  The  act  of  1852  provided  that  done  with  an  intent  to  assert  title  thereto; 
**  actual  enclosure  shall  not  be  necessary  and  when  the  inhabitants  of  a  town, 
to  prove  possession,  but  acts  of  user  and  through  their  committee,  survey  a  portion 
ownership  other  than  enclosure  may  be  of  land  lying  in  common  and  undivided, 
giv^n  in  evidence  to  prove  possession."  run  the  lines,  put  up  stakes  as  monuments, 
It  was  held  that  this  last,  without  having  and  a  row  of  posts  marked  with  the  name 
a  retroactive  operation,  could  have  a  con-  of  the  town,  and  afterwards,  through  one 
Rtittttional  effect  as  a  change  of  remedy,  it  of  their  selectmen,  proceed  to  erect  a  fence 
being  a  declaration  that  evidence  which  about  the  same,  which  is  removed  by 
might  be  sufficient  to  establish  a  title  in  others  before  its  completion,  this  is  enough 
equity  should  be  available  to  the  same  to  give  to  them  a  possessory  title  to  the 
purpose  at  law,  and  that  this  statute,  being  same  as  against  strangers.  Simmons  v, 
in  derogation  of  the  common  law,  would  Nahant,  8  Allen  (Mass.),  816.  L.,  being 
be  strictly  construed,  and  the  possession  the  owner  of  lands  adjoining  a  public  high- 
claimed  under  it  must  be  very  fully  proved,  way  regularly  laid  out  and  used  by  the 
It  must  cover  full  twenty  years,  and  the  public,  extended  his  fence  so  as  to  include 
acts  of  user  and  ownership  under  it  must  a  portion  of  the  ground  within  the  surveyed 
be  such  as  comport  with  the  claim  of  one  line  of  the  highway,  which  portion  was  not 
who  claims  against  the  world.  Mere  going  then  used  nor  required  for  the  public  travel, 
upon  the  tract,  being  a  wild  and  moun-  and  kept  up  the  fence,  without  any  objec- 
tainous  one,  and  cutting  timber  where  any  tion,  for  upwards  of  twenty-one  years.  It 
one  cut  who  felt  so  disposed,  or  giving  was  held  that  such  partial  encroachment 
permission  to  cut,  and  ofifering  to  sell  the  upon  the  side  of  a  surveyed  and  travelled 
land,  going  on  it,  walking  over  it,  locking  highway  was  not  necessarily  adverse  to 
up  a  house  and  carrying  away  the  key,  it  the  public,  nor  inconsistent  with  its  ease- 
not  appearing  clearly  that  the  house  was  ment,  and  therefore  constituted  no  bar  to 
on  the  lot  claimed,  are  not  enough.  Thistle  its  reclamation  by  the  supervisor,  when 
».  Frostburg  Coal  Co.,  10  Md.  129.  The  required  for  the  pnblic  travel.  The  mere 
entiy  of  a  person  not  having  a  peifected  undisturbed  possession  of  lands  for  any 
title,  and  collecting  rent,  will  not  operate  length  of  time  does  not,  of  itself,  create 
as  an  interruption  of  the  occupant's  posses-  such  bar  as  against  a  natural  person.  To 
sion.  Donahue  v,  O'Connor,  45  K.  Y.  have  such  effect,  the  possession  must  not 
Superior  Ct.  278.  only  have  been  o()en  and  notorious,  but  it 

1  Shedd  V,  Powers,  28  Vt.  652 ;  Grimes  roust  also  have  been  adverse  during  the 

V.  Ragland,  28  Ga.  128.  whole  statutory  period,  and  there  must 

3  Clark  V,  Tabor,  28  Vt.  222  ;  Brown  have  been  an  intention  on  the  part  of  the 

V.  Cockerell,  88  Ala.  88.  person  in  possession  to  claim  title,  so  mani- 

*  Covington  v.  McNickle,  18  B.  Mon.  fested  by  his  declarations  or  his  acts,  that  a 

(Ry. )  262.    And  the  character  of  the  user  failure  of  the  owner  to  prosecute  within 

must  be  such  as  does  not  comport  with  the  time  limited  would  raise  a  presumption 

the  public  easement.  ■   Hatch  9.  Vt.  Cen-  of  an  extinguishment  or  a  surrender  of  hv 
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Sec.  268.  Row  Advene  Poiseflslon  may  be  proved.  —  In  determibing 
the  question  of  adverse  possession,  the  jury  may  take  into  consideration 
the  nature  and  situation  of  the  land.  And  the  placing  of  deeds  on  record , 
passing  over  the  tract,  employment  of  agents  living  in  the  neighbor- 
hood to  look  after  it  and  prevent  trespassers  upon  it,  payment  of  toxes 
continuously  under  claim  of  title,  and  the  like,  may  be  considered  by 
them ;  and  it  is  not  always  necessary  to  prove  actual  occupation  b}^  the 
claimant ;  but  the  acts  referred  to  would  not  be  sufficient  of  themselves 
to  establish  title  by  reason  of  adverse  possession,  unless  the  land  was 
unsusceptible  of  more  definite  and  actual  possession,  or  such  acts  were 
known  to  the  party  holding  the  legal  title,  and  known  to  have  been 
done  under  claim  of  adverse  title.*  In  a  New  York  case,^  the  defend- 
ants held  under  a  deed  executed  less  than  twenty  years  before  the  com- 
mencement of  an  action  to  recover  possession  of  the  land.  It  was  held 
that  evidence  to  show  that  more  than  twenty'  years  before  the  action 
was  commenced  they  entered  into  possession  under  an  executory  con- 
tract for  the  purchase  of  the  premises,  which  sale  was  afterwards  con- 
summated by  deed,  was  admissible  for  the  purpose  of  establishing  an 
adverse  possession.  In  a  Vermont  case,"  the  defendant  claimed  the 
locus  in  quo  as  devisee  under  the  will  of  A.,  and  proved  that  it  was 
decreed  to  him  upon  the  settlement  of  A.'s  estate,  and  he  ever  after 
claimed  to  own  it,  and  fV*om  time  to  time  exercised  acts  of  ownership 
upon  it  It  appeared  that  A.  in  his  lifetime  conveyed  the  locus  to  B.  ; 
and  the  defendant  offered  to  show  that  soon  thereafter  A.  and  B.,  by 
parol  agreement,  exchanged  lands,  A.  taking  the  locus,  and  giving  B. 
other  lands,  and  that  this  exchange  was  ever  after  regarded  by  them  as 
valid,  and  that  each  claimed  the  land  for  which  he  exchanged,  and  that, 
upon  the  settlement  of  their  estates,  the  lands  were  treated  the  same 
way.  It  was  held  that  the  tei^timony  was  admissible  as  tending  to  give, 
to  the  acts  of  the  defendant,  done  under  A.'s  title  or  color  of  title,  the 

claim.  Where  the  circamstances  surronnd-  closure  of  a  large  tract  of  land  is  not  suffi- 

ing  the  possession  of  a  portion  of  a  public  cient  to  constitute  au  actual,   exclusive 

highway  are  entirely  reconcilable  with  a  possession  of  a  specific  parcel  within  it, 

continued  recognition  of  the  ultimate  right  when  it  appears  that  much  of  the  land 

of  the  public,  the  possession  cannot  well  be  within  the  enclosure  is  not  claimed,  and 

said  to  be  adverse  in  any  just  sense  of  that  much  of  it  is  in  the  actual  occupancy  of 

term.     Lane  v.  Kennedy,  13  Ohio  St.  42.  parties  claiming  and  holding  adversely. 

The  use,  by  the  owner  of  the  adjoining  Walsh  v.  Hill,  41  Cal.  671.     Nor  is  the 

estate,  of  the  land  between  his  own  and  mere  fact  that  a  person  built  a  fence  around 

the  travelled  part  of  the  way,  by  removing  lands  evidence  of  any  possession  or  occupa* 

a  wall  and  bank  and  building  another,  tion.     The  motive  and  claim  under  which 

planting  trees,  cutting  brushwood,  digging  he  acted  should  be  shown.     He  may  have 

the  soil,  and  placing  wood  and  wagons  been  a  trespasser,  or  have  been  hired  by  the 

upon  it»  is  not  an  adverse  possession,  such  owner,  or  have  acted  under  a  license,  &c 

as  to  found  an  action  of  trespass  quare  The  mere  act  of  fencing  is  not  evidence  of 

cia\isum  against  an  intruder.     Smith  v.  an  occupancy  which  can  ripen  into  adverse 

Slonumb,  11  Gray  (Mass.),  280.  possession.   Russell  v.  Davis,  88  Conn.  562. 
'  Turners.  Hall,  60  Mo.  271;  Clement         ^  Howland  v.  Newark  Cemetery  Asso- 

V,  Perry,  84  Iowa,  564;  Washburn  «.  Cut-  elation,  66  Barb.  (N.  Y.)  366. 
ter,  17  Minn.  361.    Proof  of  a  general  en-         *   Soule  v.  Barlow,  48  Vt.  182. 
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character  of  acts  of  possession,  thus  tending  to  strengthen  the  defend- 
ant's evidence  that  they  were  done  under  a  claim  of  right.  In  West 
VirgiDia^  it  is  held  that  where  an  elder  grantee  is  in  the  actual  posses- 
sion of  part  of  his  land  outside  of  an  interlock  and  the  junior  grantee 
is  in  the  actual  possession  of  a  part  of  the  interlock  claiming  the  whole 
to  the  extent  of  his  boundaries,  the  latter  will  not  be  limited  in  his  pos- 
session by  the  possession  of  the  former  but  will  be  regarded  as  in  pos- 
session of  all  the  land  in  the  interlock. '  But  where  the  deed  does  not 
contain  deOnite  boundaries,  no  title  of  adverse  user  can  be  acquired, 
where  the  statute  makes  the  occupancy  requisite  to  obtain  title  depend- 
ent upon  an  occupancy  under  "  known  and  visible  boundaries."  ^  A 
person  may  acquire  title  by  adverse  user,  by  the  occupancy  of  a 
tenant,  or  any  person  who  occupies  for  him  and  in  recognition  of  his 
title.' 

Sec.  269.  Continalty  of  PoBseBaion.  — The  possession  must  be  con- 
tinuous during  the  entire  statutor^^  period,  and  uninterrupted,  and  the 
question  as  to  whether  or  not  it  has  been  kept  up  will  depend  largely 
upon  the  situation  and  character  of  the  land,  and  is  a  mixed  question 
of  law  and  fact.  '*  If,"  says  the  court,*  "there  be  one  element  more 
distinctly  material  than  another  in  conferring  title,  where  all  are  so, 
it  is  the  existence  of  a  continuous  adverse  possession  for  the  statutory 
period ;  "  and  if  this  continuitj*  is  broken,  no  title  can  be  gained  under 
the  statute.*    So  absolute  is  this  rule,  that  even  a  militaiy  order  which 


*  Garrett  V.  Ramsey,  26  W.  Va.  345.  Watts  (Penn.),   141;   Riddle  v.  City  of 
«  Price  V.  Jackson,  91  N.  C.  11.     In  Philadelphia,  11  Phila.  Leg.  Int  84.    But 

North  Carolina  possession  of  part  of  the  if  the  land  is  not  such  as  to  admit  of  resi- 

land  described  in  a  deed  is  superior  to  that  dence  or  improvement,  such  use  and  oocu- 

of  any  person  who  has  not  superior  title,  pation  of  it  as  from  its  nature  it  is  snscep- 

Station  v.  Mullis,  92  N.  C.  623.  tible  of,  with  claim  of  ownership,  will  be 

'  Elliott  V.  Dycke,  78  Ala.  150.  an  actual  possession.     West  v.  Lanier,  9 

*  Groft  V,  Weakland,  34  Penn.  St.  Humph.  (Tenn.)  762.  But  intention  will 
804.  not  be.     "He  must  keep  his  flag  flying." 

^  Unbroken  continuity  of  possession  is  Stephens  v.  Leach,  19  Penn.  St.  265.  The 
an  essential  element  of  an  adverse  holding,  effect  given  to  claim  under  color  of  title  is, 
such  as  will  ripen  into  a  title  under  the  perhaps,  not  the  same  in  all  the  States.  A 
statute,  except  when  it  is  interrupted  by  case,  new  in  instance  at  least,  is  the  South 
mere  intruders,  who  are  ejected  by  a  prompt  Carolina  one  of  Hill  v.  Saunders,  6  Rich, 
resort  to  legal  remedies.  Beard  v.  Ryan,  (S.  C. )  62.  T.  and  two  others  were  ten- 
78  Ala.  37.  If  the  property  is  of  a  char-  ants  in  common  of  a  tract  of  land.  P. 
acter  to  admit  of  permanent  useful  im-  entered  under  color  of  title,  and  held  pos- 
provement,  the  possession  should  be  kept  session  several  years ;  but  before  the  statu- 
up  during  the  statutory  period  by  actual  tory  period  was  complete,  T.  and  his  co- 
residence,  or  by  continued  cultivation  or  tenants  made  partition  of  the  land,  and 
enclosure,  Johnson  v.  Irwin,  8  S.  &  R.  to  T.  was  assigned  a  part  over  which  P.'s 
(Penn. )  291  ;  Royer  and  Another  v,  Ben-  color  of  title  extended,  but  of  which  be  had 
low,  10  id.  303  ;  Jackson  v.  Schoonmaker,  no  actual  possession  after  the  partition,  as 
2  Johns.  (N.  Y.)  230;  either  of  which  will  before,  until  the  statutory  period  was  com- 
do,  Hoey  v.  Furman,  1  Penn.  St.  296.  plete.  It  was  decided  that  P.  had  not,  as 
Occasional  occupancy  with  payment  of  against  T. ,  acquired  a  title  by  possession  to 
taxes  will  not  do.    Sorber  vl  Willing,  10  the  part  of  the  tract  allotted  to  T.  in  th© 
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directs  all  persons  of  a  certain  nationality  to  leave  the  State  within  a 
certain  time  will  not  save  the  benefits  of  a  previous  possession  to  one 
who  falls  within  the  terms  of  the  order,  during  the  period  of  such 
enforced   absence,   although  the  animus    revertendi    remains,   as    the 
courts  can  make  no  saving  which  the  statute   has  omitted.^     The 
mere  erection  of  a  fence  around  a  lot,  which  is  not  kept  up,  is  not 
sufiicient  to  preserve  the  continuity  of  possession  required.    Thus, 
where  evidence  was  offered  that  a  fence   consisting  of  small  posts 
with  two  rails  fastened  on   them  was  placed  round  a  lot  of  land  b}^ 
the  plaintiff,  but  there  was  no  evidence  of  his  actual  occupation  or 
use  of  the  land,  and  it  appeared  that  the  fence  was  suffered  to  go  to 
decay  in  a  year  or  two,  and  to  become  insufficient  to  keep  out  cattle, 
it  was  held  that  that  was  not  sufficient  to  constitute /^n'ma/octe  evidence 
of  title  to  land  by  adverse  possession  at  common  law,  or  under  the  pro- 
visions of  the  California  statute  of  limitations,  or  under  the  Van  Ness 
ordinance,  as  against  a  party  who  entered  into  possession  and  occupa- 
tion of  a  part  of  the  land  after  the  fence  had  been  suffered  to  become 
broken  down  and  decayed.'*    So  where  one  entered  on  land,  and  cut 
logs,  split  boards,  and  otherwise  prepared  for  building  a  house  on  the 
land,  but  returned  to  his  home,  which  was  in  another  county,  and  at  the 
end  of  the  succeeding  year  came  back  and  finished  the  house,  and  put 
his  flEimily  in  it,  no  other  person  having  had  possession  during  said 
interval,  it  was  held  that  the  statute  of  limitations  did  not  run  in  his 
favor  during  such  absence.*     So  where  a  person  enters  upon  land,  splits 
a  few  hundred  rails,  encloses  and  ploughs  an  acre  and  a  half,  then  aban- 
dons the  premises  for  three  years,  but  at  the  end  of  that  time  returns 
and  occupies  the  same  continuously  for  four  years,  he  cannot  be  consid- 
ered as  having  maintained  such  a  continuous  adverse  possession  for 
seven  years  as  is  necessary  to  perfect  a  title  under  the  statute  of  limita- 
tions.*   In  another  Georgia  case,®  L.  went  into  possession  of  land  under 
color  of  title  in  1847.     That  year  he  cleared  four  or  five  acres,  fenced 
it,  and  sowed  it  in  pease  ;  the  next  year  he  planted  it  in  corn,  and  built 

pftrtition.     The  root  of  the  adverse  posses-  uous  and  adverse,  to  give  title  under  the 
sion,  said  the  court,  is  the  disseisin,  orig-  statute.     Holcombe  v.  Anstell,  19  Ga.  604; 
inally  confined  to  the  actual  ;?w?wiws«wffM).  Harrison  v.  Cachelin,  23  Mo.  117;  Sharp 
The  adjunct,  called  color  of  title,  extended  v,  Johnson,  22  Ark.  79;  Trapnall  v.  Bur- 
it  only  by  the  constructive  virtue  that  is  ton,  24  Ark.   871;  Smith  v,  Chapin,  81 
allowed  to  the  act  and  place  of  ouster,  and  Conn.  680;  Benham  v.  Holeman,  26  Ga. 
cannot  extend  to  land  of  which  the  gran-  182;  Stump  r.  Henry,  6  Md.  201;  Wheeler 
tee  was  not  seised  of  title,  and  the  con-  v.  Moody,  9  Tex.  872;  Story  v.  Saunders, 
stnictive  possession  to  the  parcel  severed  8  Humph.  (Tenn.)  668;  Miller  v,   Piatt, 
from  that  in  actual  adverse  possession,  falls  6  Duer  (N.  Y.),  272. 
as  the  shadow  would,  with  the  substance,  ^  Halliday  v,  Cromwell,  37  Tex.  487. 
or  as  the  incident  of  interest  would,  upon         ^  Borel  v.  Rollins,  80  Cal.  408. 
the  extinguishment  of  the  principal  that  «  Bryne  v.  Lowry,  19  Ga.  27. 
bore  it.     2  Smith's  Lead.  Cas.  H.  &  W.'s          *  Joiner  v.  Borders,  82  Ga.  289. 
notes,  668.    Possession  must  be  contin-         *  Vii^n  v.  Land,  82  Ga.  672. 
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a  crib.  The  next  three  3*ears,  and  until  the  fall  of  1852^  he  did  not 
cultivate  the  land,  though  he  had  some  ploughs  in  the  corn  crib  a  part 
of  the  time.  He  never,  during'  this  time,  resided  on  the  land ;  but  in 
the  fall  of  1852  he  married,  built  a  house,  and  moved  upon  the  land. 
It  was  held  that  this  was  not  such  a  continuous  possession  as  to  consti- 
tute a  title  good  under  the  statute,  dating  from  the  period  of  the  first 
entry.  So  where  a  pei*son  goes  into  adverse  possession,  but  subse- 
quently, before  the  statute  has  run  in  his  favor,  under  thi'eats  from 
the  owner  that  he  would  commence  legal  proceedings  against  him,  he 
is  induced  to  surrender  possession,  such  surrender  breaks  the  continu- 
ity of  his  possession,  and  should  he  go  into  possession  again,  the  owner 
having  entered  in  the  mean  time,  the  time  of  his  previous  possession 
would  go  for  nothing.^  A  mere  removal  from  the  land,  without  any 
intention  of  abandoning  the  possession,  or  the  claim  to  the  land,  is  not 
necessaiily  a  waiver  of  a  previous  adverse  possession.^    In  a  Missis- 


1  Shaffer  v,  Lowry,  25  Penn.  St  252;  by  the  party  evicted,  under  a  recovery  in 
Pederick  v.  Searle,  2  S.  &  R.  (Penn.)  240.  ejectment,  is  not  sufficient  to  preserve  the 
Every  element  in  the  definition  of  what  continuity  of  his  possession.      Groft  v, 
constitutes  a  title  by  adverse  possession  Weakland,  34  Penn.  St.  304.     Where  the 
must  exist;  otherwise  the  possession  will  owner  of  a  house  put  lumber  and  other 
not    confer    title,    under  the    statute    of  materials  on  an  adjoining  lot  whilst  build- 
limitations.     If  there  be  one  element  more  ing  his  bouse;  erected  steps  on  the  lot  for 
distinctly  material  than  another  in  con-  access  to  his  house;  used  it  in  going  in  and 
ferring  title,  where  all  are  so,  it  is  the  ex-  out  of  his  house,  and-  for  drying  clothes: 
istence  of  a  coutinuous  adverse  possession  held,  not  a  sufficient  possession  to  give 
for  the  requisite  statutory  period.    If  there  title  under  the  statute  of  limitations.    Bro- 
18  a  breach  in  the  continuity  of  the  posses-  laskey  v,  McClain,  61  Penn.  St.  146. 
sion,  no  title  is  gained  under  the  statute.  A         *  Harper  v,  Tapley,  35  Miss.  506.     A 
recovery  in  ejectment  by  one  having  the  short  and  reasonable  time  between  out- 
better  title,  and  the  attorning  of  the  defend-  going  and  incoming  of  persons  whose  con- 
ant's  tenant  to  the  plaintiff,  under  the  tinuous  possession  in  succession  is  neces- 
pressure  of  a  writ  of  Iiabere  facias  jMsses-  sary  does  not  break  the  adverse  possession, 
«a;w77i,  is  sufficient  to  break  the  continuity  De  la  Vega  v.  Butler,   47  Tex.  529;  nor 
of  the  possession.     It  is  not  necessary,  in  does  a  temporary  absenc-e  from  the  prem- 
such  a  case,  that  the  defendant's  tenant  ises  for  a  special  purpose.     Cunningham 
should  be  actually  evicted,  before  accept-  v.  Patten, 6  Penn.  St.  355;  Sailor*.  Hert- 
ing  a  lease  from  the  plaintiff.     The  sur-  zog,  10  id.  296.    But  an  abandonment  of 
render  is  equally  involuntary,  where  the  the  premises,  for  however  short  a  period, 
attornment  is  the  alternative  of   actual  although  with  the  animtis  reveriendi,  will 
ouster.    It  is  the  duty  of  the  court  to  see  destroy  the  continuity.    Susquehanna,  &c. 
that  there  is  evidence  to  go  to  the  jury  R.  R.  Co.  v.  Quick,  68  Penn.  St  189.    An 
on  all  the  points  necessary  to  make  title  adverse  possession,  to  be  effectual,  must  be 
by  the  statute;  and  it  is  therefore  proper  continuous.    Where,  in  an  action  to  recover 
to  instruct  the  jury  that  an  interruption  land,  it  appeared  that  the  plaintiff,  under 
in  the  plaintiff's  possession  for   a   year  color  of  title,  had  made  occasional  entries 
would  be  a  bar  to  his  claim  of  title  under  upon  the  land,  at  long  intervals,  for  the 
tlie  statute.     The  fact  of  possession  is  for  purpose,  at  one  time,  of  cutting  timber,  at 
the  jury,  but  the  kind  and  length  of  that  another,  of  making  bricks,  &c.:  held,  that 
jiossession,  to  be  effectual,  is  a  matter  of  the  plaintiff  was  not  entitled  to  recover, 
law  for  the  court.     The  payment  of  taxes  Williams  v.  Wallace,  78  N.  C.  354. 
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sippi  case,^  the  possessor  cleared,  cultivated,  and  used  the  land 
adversely  to,  and  with  the  fall  knowledge  of,  the  alleged  owner,  and 
without  any  attempt  on  his  part  to  assert  his  title.  The  fence  was 
accidentally  burned,  and  prevented  the  active  occupation  of  the  prem- 
ises, and  rendered  them  unfit  for  use  during  several  j-ears ;  but  there 
was  no  evidence  tending  to  show  an  abandonment  of  the  adverse  pos- 
session, except  that  non-user.  It  was  held  that  the  statute  did  not 
cease  to  run  during  such  non-user,  and  that  the  possessor's  title  was 
perfect.  The  question  as  to  whether  there  has  been  such  an  abandon- 
ment of  possession  as  to  break  the  continuity  thereof  depends  upon  the 
question  whether  the  premises  were  vacant  for  such  a  length  of  time 
and  under  such  circumstances  that  the  constructive  possession  of  the 
owner  can  be  said  to  have  reasserted  itself;  and  in  a  case'  where  the 
defendant's  grantor  vacated  the  premises  a  short  time  before  the  latter 
took  possession,  and  it  did  not  appear  that  during  such  time  he  exer- 
cised any  control  or  ownership  over  the  land,  it  was  held  that  the  pos- 
session was  not  continuous,  and  that  the  defendant  could  not  avail 
himself  of  the  possession  of  his  grantor.  It  is  well  settled  that  a  pos- 
session which  can  ripen  into  a  title  must  not  only  be  notorious,  but 
continued  without  entry  or  action  by  th^  legal  owner  for  the  full  statu- 
tory period ;  ^  and,  as  indicated  by  the  cases  already  cited,  a  person  who 
enters  upon  premises  and  commits  trespasses  and  then  leaves,  without 
keeping  up  the  indicia  of  claim  and  ownership,  does  not  destroy  the 
effect  of  the  constructive  possession  of  the  legal  owner,  but  stands  rather 
in  the  light  of  a  trespasser  than  of  an  occupier  under  a  claim  of  title.^ 
Not  only  must  the  possession  be  continuous,  but  it  must  continue  as  to 
the  same  premises.^  In  other  words,  the  locality  of  the  ix>ssession  must 
remain  the  same  throughout  the  entire  period.*  But  when  the  statute 
has  once  inin  in  favor  of  the  occupant,  the  title  acquired  is  indefeasible, 
and  is  not  affected  by  a  subsequent  neglect  to  keep  up  possession,  and 
neither  the  legal  owner  nor  a  purchaser  from  him  v^ithout  notice  of  such 
adverse  title  acquire  any  rights,  legal  or  equitable,  fVom  such  neglect.'^ 
But  in  .Geoi^a  it  has  been  held  that  if,  after  having  held  possession 
for  the  statutory  period,  the  occupant  voluntarily  abandons  the  posses- 
sion of  the  premises,  the  presumption  arises  that  his  holding  was  not 
adverse.^    The  benefits  of  a  constructive  possession  may  be  lost,  where 

1  Ford  V.  Wflaon,  35  Miss.  490.  *  Bryne  v.  Lowry,  ante;  Borel  v.  Rol- 

*  Legarden  v.  Carpenter,  36  Miss.  504.  lins,  arUe, 

«  Hood  V.  Hood.  2  Grant's  Cas.  (Penn.)  *  Potts  v.  GUbert,  8  Wash. '(U.  S.  C.  C. ) 

229;  Andrews  V.  Mulford,  1  Hayw.  (N.  C.)  476. 

320;  Park  v.  Cochran,  1  id.  180;  Wickliflfe  «  Griffith  v,   Schmerderman,   27    Mo. 

V.  Ensor,  9  B.  Mon.  (Ky.)  253;  Taylor  v,  412. 

Bumside,  1  Gratt.  (Va.)  165;  Merriam  v,  ^  gchall    v.  Williams,    35    Penn.    St. 

Hays,  19  Ga.  294;  Melvin  v.  Proprietors,  191. 

&c.,  5  Met.  (Mass.)  15;  Christy  v.  Alford,  ^  Yiekery  v.  Benson,  26  Ga.  582;  Bus- 

17  How.  (U.  S.)  701;  Moore  v.  Collinshaw,  sell  v,  Slaton,  25  id.  193. 
10  Penn.  St  224. 
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a  person,  before  the  statute  has  run  in  his  favor,  sells  the  part  of  the 
land  which  he  actually  occupied^  and  retains  the  balance.  In  that  case, 
his  possession  of  the  part  sold  goes  for  nothing,  as  to  the  part  occupied, 
and  the  grantee  does  not  succeed  to  it.^ 

Sec.  270.  How  the  Continuity  of  the  PoBaeBBion  may  be  broken. 
—  The  continuity  of  possession  may  be  broken  by  an  entry  of  the  legal 
owner,  by  an  abandonment  of  the  possession  by  the  occupant,  by  a  sub- 
sequent recognition  of  the  owner's  title,  or  an  acknowledgment  made 
before  the  statute  has  run  in  his  favor  that  he  has  and  claims  no  title  to 
the  lands  occupied. 

First,  an  entry  by  the  legal  owner  upon  the  land  breaks  the  con- 
tinuity of  an  adverse  possession,  when  it  is  made  openly  with  the  inten- 
tion of  asserting  his  claim  thereto,  and  is  accompanied  with  acts  upon 
the  land  which  characterize  the  assertion  of  title  or  ownership ;  ^  and  a 
mere  naked  entry,  which  Is  made  for  the  purpose  of  ascertaining  whether 
or  not  there  is  any  adverse  occupancy,  is  not  sufficient  to  break  or 
interrupt  the  possession.'  The  entry  must  be  made  openly,  with  the 
pui*pose  of  assorting  his  claim  thereto,  and  must  be  accompanied  by 
acts  of  ownership  which  characterize  and  effectuate  the  claim  ;  and  an 

^  Chandler   v.  Rushing,  38  Tex.  591.  ful  prosecution  of  an  action  of  ejectment  or 

But  if  a  person  has  written  evidence  of  other  similar  proceeding.    Doe  v.  Eslava, 

title,  and  the  premises  are  occupied  by  a  11  Ala.  1028  ;  Henderson  v.  Griffin,  ante, 

tenant,  and  he  subsequently,  sells  an  undi-  The  mere  intrusion  of  trespassers,  not  con- 

vided  half  of  the  land  to  the  tenant,  who  tinning  long  enough  to  raise  a  presump- 

remains  in  possession  of  his  half  as  owner,  tion  that  it  was  known  to  the  one  in 

and  of  the  other  half  as  tenant,  the  ten-  possession,  does  not  break  the  continuity 

ant's  possession  is  treated  as  the  possession  of  his  possession.     Bell  v.  Dinson,  56  Ala. 

of  the  landlord,  and  preserves  his  posses-  444.     Nor  is  it  broken    by  negotiating 

slon.     Hanks  v.  Phillips,  39  Ga.  550.  with  other  claimants,  if  there  is  no  waiver 

'  Henderson  v.  Griffin,  3  Pet  (U.  S.)  or  non-claim  on  the  occupant's  part  40 
151.  But  the  entry  must  be  made  by  the  Mich.  596.  Nor  by  a  forcible  entry  of 
owner.  To  perfect  the  bar  of  the  statute  the  legal  owner  when  the  restitution  is 
of  limitations,  the  possession  must  be  unin-  made  by  law,  and  the  period  during  which 
terrupted;  yet  the  interruption  of  mere  the  owner  held  possession  will  not  be  de- 
trespassers,  if  unknown,  will  not  affect  the  ducted  from  the  occupant's  possession, 
possession;  but  if  known,  and  repeated  Ferguson  v,  Bartholomew,  67  Mo.  212. 
without  legal  proceedings  being  instituted,  But  where  the  legal  owner  interrupts  pos- 
it is  said  they  become  legUimon  interrup-  session,  and  the  occupant  does  not  regain 
tioneSf  and  are  converted  into  adverse  asser-  possession  by  legal  proceedings,  his  posses- 
ions of  right,  which,  if  not  promptly  and  sion  must  be^n  de  novo.  Steeple  v, 
effectually  litigated,  defeat  the  claim  of  Downing,  60  Md.  478.  Where  a  person 
rightful  prescription.  If,  therefore,  a  tes-  purchases  land,  and  the  grantor's  title 
tator  is  expelled  by  a  proceeding  for  a  failing,  he  sues  for  and  recovers  b  ick  the 
forcible  entry  and  detainer,  &c.,  promptly  money  paid  therefor,  he  cannot  set  up  the 
instituted,  the  statute  may  not  be  im-  possession  held  by  him  uncjer  such  con- 
peded  in  its  course;  but  if  the  possession  veyance  to  defeat  the  title  of  the  true 
was  preceded  by  a  peaceable  entry  under  a  owner.  Davenport  v.  Sebring,  62  Iowa, 
claim  of  right,  the  statute  will  be  arrested  364  ;  Piper  v.  Sloneker,  2  Grant's  Ca& 
in  its  progress,  though  the  party  entered  (Penn.)118. 
upon  regains  the  possession  by  the  success-  '  Bowen  v.  Guild,  130  Mass.  121. 


§  270.]         ADVERSB  POSSESSION  AND  BEAL  ACTIONS.  689 

entry  upon  land  and  cutting  wood  or  timber  therefrom,  or  to  plough,  to 
sow,  or  to  reap  or  gather  the  crops  thereon,  would  be  such  acts.  Thus, 
where  an  owner  of  land  which  was  in  the  adverse  occupancy  of  another 
went  thereon  with  a  purchaser  to  show  him  the  land  and  to  ascertain 
the  quantity,  quality,  and  value  of  the  wood  thereon,  accompanied  by 
the  subsequent  execution  of  a  deed  to  the  person  so  entering  with  him, 
was  held  a  sufficient  entry  to  break  the  continuity  of  the  adverse  occu- 
pant's possession ;  ^  and  where  an  entry  was  made  upon  land  by  the 
owner,  and  a  deed  of  the  premises  was  there  by  him  delivered  to  a  pur- 
chaser, it  was  held  that  the  disseisin  was  so  far  purged  by  the  entry  as 
to  give  operation  tq  the  deed,'  although  the  grantee  knew  that  the  land 
was  claimed  adverselj'.*  The  rule  relative  to  entries  under  these  stat- 
utes is  well  expressed  by  Park,  J.*  "When,"  says  he,  *'a  party  is 
once  dispossessed,  it  is  not  every  entry  upon  the  premises  without  per- 
mission that  would  disturb  the  adverse  possession.  He  may  tread 
upon  his  own  soil,  and  still  be  as  much  out  of  the  possession  of  it 
there  as  elsewhere.  He  must  assei*t  his  daim  to  the  land,  perform 
some  act  which  would  reinstate  him  in  possession,  before  he  can  regain 
what  he  has  lost.  It  is  evident,  therefore,  that  an  entry  by  stealth,  under 
circumstances  that  go  to  show  that  the  party  claimed  no  right  to  enter, 
or  an  entry  for  other  purposes  than  those  connected  with  a  right  to 
enter,  would  not  be  sufficient  to  break  the  continuity  of  exclusive  pos- 
session in  another."  Of  course,  the  bringing  of  an  action  of  ejectment 
and  a  recovery  therein,  accompanied  b}'  an  entr}',  breaks  the  con- 
tinuity of  possession.*  An  entiy  made  bj'  the  legal  owner,  with  a 
''high  hand"  and  forcibl}-,  does  not  defeat  the  continuity  of  the  pos- 
session of  an  adverse  occupant,  if  he  subsequently  regains  posses- 
sion by  an  action  for  forcible  entr}*-  and  detainer.^  In  some  of  the 
States,  by  statute,  no  entry  is  sufficient  to  toll  the  statute,  unless  it 
is  followed  by  an  action  within  one  year  from  the  time  it  was  made ;  ^ 

1  Brickett  v.  Spofford,  14  Gray  (Mass.),  any  portion  of  the  statutory  period.     In  a 

514.  contest  between  such,  tax  claimant  and  the 

^  Oakes  v.   Marcy,    10  Pick.   (Mass.)  original  owner,  the  latter  may  establish 

195;  Knox  v.  Jenks,  7  Mass.. 488.  such  occupation  by  proof  of  his  rental  of 

*  Warner  v.  Bull,  13  Met.  (Mass.)  1.  the  land  to  neighboring  farmers  to  mine, 

*  Burrows  v.  Gallup,  82  Conn.  493.  in  open,  visible  cuts,  for  lead  ore,  in  the 
An  entry  upon  land  in  the  possession  of  winter,  and  of  his  being  obligated  by  local 
another,  in  order  to  work  a  legal  inter-  custom  to  hold  the  diggings  for  them  re- 
mption  of  such  possession,  must  be  made  spectively  during  the  summer.  Wilson  v, 
under  such  circumstances  as  to  enable  the  Henry,  35  Wis.  241. 

party  in  possession,  by  the  use  of  reason-  *  Groft  v.  Weakland,  84  Penn.  St.  804. 
able  diligence,  to  ascertain  the  right  and  But  the  statute  is  not  suspended  by  an 
claim  of  the  party  making  the  entry,  unsuccessful  action  of  ejectment  not  lead- 
Wing  V.  Hall,  47  Vt.  182.  A  claim  based  ing  to  a  change  of  possession.  Workman 
on  adverse  constructive  possession  under  v.  Guthrie,  29  Penn.  St.  495;  Kennedy  v. 
a  tax-deed  for  the  three  years  limited  by  Keynolds,  27  Ala.  864. 
the  statute,  may  be  avoided  by  the  own-  •  Cmj  v.  Edmunds,  71  Mo.  623. 
er's  proof  of  actual  use  and  occupation  for         7  Appendix,  Ifew  York,  §  367;   North 
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and  in  Texas  ^'peaceable  possession''  is  defiaed  to  be  that  which 
is  continuous,  and  not  interrupted  by  action.^  In  Massachusetts  and 
Michigan,^  an  entry  must  be  followed  by  possession  for  one  year,  or 
by  an  action  brought  within  one  year  from  the  time  entry  was  made. 
In  Kentucky,'  Virginia,^  and  West  Virginia,*  no  continual  alnim  upon 
or  near  real  property  preserves  the  right  to  bring  an  action  therefor. 
After  a  party  has  been  evicted  under  a  recovery  in  ejectment,  the 
continuity  of  his  possession  is  destroyed,  and  he  cannot  keep  it  up  by 
the  payment  of  taxes  on  the  land,  or  the  assertion  of  any  other  claim 
thereto.^  Instances  may  arise  where  the  facts  are  not  controverted, 
where  the  question  as  to  whether  the  possession  has  been  interrupted 
by  entry  is  properly  a  question  of  law  for  the  court,  but  generally  it  is 
a  question  for  the  jury  in  view  of  all  the  circumstances.^ 

Second,  the  continuity  of  possession  may  also  be  broken  by  an  ac- 
knowledgment by  the  occupant  of  the  owner's  title,  before  the  statute 
has  run  in  his  favor,  but  not  after  it  has  run.'  In  Georgia  it  has  been 
held  that  such  an  acknowledgment  made  by  a  tenant  in  possession,  either 
before  or  after  the  statutory  period  has  elapsed,  prevents  the  running  of 
the  statute  against  the  owner  of  the  fee.*  The  ground  upon  which 
these  cases  proceed  is,  that  such  an  admission  rebuts  the  allegation  of 
adverse  possession ;  but  where  the  possession  is  shown  to  have  been  ad- 
verse in  fact,  and  the  bar  to  have  become  complete  before  an  acknowledg- 
ment of  title  in  the  legal  owner  is  made,  it  can  have  no  such  effect,  espe- 
cially if  it  is  by  parol.  A  parol  acknowledgment  of  title  made  while  the 
statute  is  running  must  be  such  as  to  show  that  the  occupant  no  longer 
intends  to  hold  adversely,^^  and  must  refer  to  the  title  set  up  by  the  occu- 

Carolina,  §  144;  South  Carolina,  §108;  466.     In  Bell  v.  Hartley,  4  W.  &  S.  82, 

Pennsylvania,  §  16;  Wisconsin,  §  4209;  an  acknowledgment  made  twenty-one  years 

Missouri,  §  6765  ;  California,  §  820  ;  Ne-  before  ejectment  was  brought  was  held  not 

vada,  §  6  ;  Idaho,  §  4038  ;  Montana,  §  31 ;  admissible. 

Arizona,  §  5  ;  Dakota,  §  48.  •  Long  v.  Young,  28  Ga.  130;  Cook  v, 

^  Appendix,  Texas.  Long,  27  id.  280. 

'  Appendix,  Massachusetts,  §  8  ;  Michi-  ^°  Sailor  v.  Hertzog,  4  Whart  (Penn.) 

gan,  §  8.  259;  Ingersoll  v.  Lewis,  11  Penn.  St  212; 

*  Appendix,  Kentucky.  Moore    i;.   CoUinshaw,    10    id.    224.      In 

*  Appendix,  Virginia.  Ley  v.  Potter,  8  H.  &  N.  101,  it  appeared 
^  Appendix,  West  Virginia,  that  in  1818  the  plaintiff  and  the  defend- 
^  Groft  V.  Weakland,  84  Penn.  St.  804.  ant's  grandfather  became  seised  as  tenants 
^  Steveus  v.  Taft,  11  Gray  (Mass.),  83;  in  common  of  a  meadow.    The  meadow 

O'Hara  v.  Richardson,  46  Penn.  St  385;  was  then  in  the  possession  of  the  defend- 

Groft  V.  Weakland,  84  id.  304  ;  Jackson  ant's  grandfather,  who  had  previously  held 

«.  Joy,  9  Johns.  (N.  Y.)   102  ;  Beverly  v.  it  under  a  lease.     The  plaintiff's  father 

Burke,  9  Ga.  440;  Van  Gordon  v.  Jackson,  became  possessed  in   1826,   and  so  con- 

6  Johns.  (N.  Y.)  440  ;  Jackson  v.  Wood,  tinned  till  his  death  in  1836.     In  1837, 

12  id.  2-12;  Fishar  v.  Prosser,  Cowp.  217;  Newton,   who  was  proved  to  be  a  land 

Mayor  of  HuUi?.  Homer,  id.  102;  Peaceable  agent,  who  received  the  defendant's  rents 

V.  Rc<m1,  1  Fiast,  568.  and  managed  his  property,  wrote  the  fol- 

•*  Bnwlford  v.  Guthrie,  4  Brewst.  (Penn.)  lowing   letter   to    the    plaintiff's    agent : 

351;  London  v.  Lyman,  1  Phila.  (Penn.)  "Sir,  —  Mr.  P.  (the  defendant),  is  now  in 
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pant.^  Thus,  where  the  statutory  bar  was  sought  to  be  rebutted  b}'  proof 
of  a  lease  executed  by  the  occupier  and  the  claimant,  it  was  held  that  it 
might  be  shown  that  the  latter  held  the  legal  title  as  trustee  for  the  for- 
mer, in  order  to  explain  the  apparent  admission  of  title.^  An  admission 
or  declaration  of  a  person  that  he  went  into  possession  by  permission  of 
the  owner,  or  in  the  exercise  of  a  legal  right,  and  that  the  owner  leased 
or  devised  it  to  him  during  life,  negatives  any  adverse  possession.^  So 
where  a  person  admits  that  he  holds  for  the  true  owner,^  or  agrees  even 
by  parol  to  surrender  the  possession  to  the  legal  owner,^  or  to  hold  pos- 
session for  or  under  him,^  the  continuity  of  possession  is  broken.  So  if 
the  tenant  of  a  mere  intruder,  without  color  of  title,  takes  a  oonvej'ance 
from  the  legal  owner,  and  gives  a  mortgage  for  the  purchase-money,  it 
has  been  held  that  this  breaks  the  continuity  of  the  possession,  at  least 
as  against  the  holder  of  the  mortgage.'^  So  if  a  person  in  possession  of 
lands  adversely  under  a  warrant  procures  it  to  be  assessed  to  him  in 
less  quantity  tLan  is  called  for  in  the  survey,  it  is  held  that  the  con- 
tinuity of  his  possession  is  thereby  broken  by  detaching  from  it  the 
landmarks  which  had  sustained  it.^  So  the  occupier  must  continue  his 
possession  for  the  whole  period  on  the  same  claim ;  and  if  before  the 
statute  has  run  he  sets  up  another  and  different  claim,  the  continuity  of 
his  possession  is  broken,  and  must  begin  de  novo.  And  where  a  party 
in  the  adverse  occupancy  of  land  under  a  statute  which  gave  possession 
in  seven  years,  where  the  taxes,  &c.,  are  paid  by  him,  he  must  fully 
comply  with  the  statutory  requirement ;  and  if  he  permits  the  land  to  be 
sold  for  taxes  during  t^e  running  of  the  statute,  and  afterwards  re- 
deems the  land  under  such  sale,  his  possession  can  only  date  from  the 
time  of  redemption.^    The  continuity  of  possession  is  broken  by  a 

possession  of  his  two-thirds  of  the  meadow,  of  the  plaintiff's  title  within  the  3  &  4 

who  will  no  doubt  accept  a  lease  (three  WilL  IV.  c.  27,  §  14 ;  and  also,  Martin, 

lives)  for  Ley's  (the  plaintiffs)  one- third  J.,  dissenting,  that  the  letter,  coupled  with 

at  a  fair  rack-rent.     You  must  be  aware  the  other  fiEicts,  was  not  eyidence  from 

Mr.  P.  is  not  bound  to  pay  rent  for  Ley's  which  the  creation  of  a  tenancy  at  will 

one-third,  during  the  time  his  father  held  could  be  presumed.     And  quoere,  whether 

the  meadow,  but  no  doubt  he  will  do  so  in  the    letter    was    admissible    in    evidence 

case  you  agree  for  a  lease.     [Signed]  J.  '  against  the  defendant. 

Newton.     WUl  you  favor  me  with  the         *  Fanners'  &  Mechanics'  Bank  v.  Wil- 

terms  of  a  lease  for  the  one-third  of  the  son,  10  Watts  (Penn.),  261. 

meadow,  that  I  may  lay  it  before  Mr.  P."         ^  Neele  v.  McElhenny,  69  Penn.  St. 

No  answer  was  shown  to  have  been  given  800. 

to  this  letter,  but  the  defendant  continued         *  Bridgeam  v.  Hoffmaster,  61  Penn.  St 

in  possession  of  the  land  down  to  1857,  223. 

when  an  action  of  ejectment  was  com-         *  Criswell  t?.  Altemus,  7  "Watts  (Penn.), 

menced.    It  was  not  shown  that  either  the  665. 

defendant  or  his  predecessors  had  paid  any         ^  Moore  v.  Small,  9  Penn.  St  194. 

pent  to  the  plaintiff  since  1818.     Newton         •  Read  v,  Thompson,  6  Penn,  St.  327. 

was  in  court,  but  not  called  as  a  witness         ^  Koons  v,  Steele,  19  Penn.  St  203. 

by  the  defendant.     It- was  held  that  the         ^  Clarke  v.  Dougan,  12  Penn.  St.  87. 

letter  was  not  a  sufficient  acknowledgment         ^  Wettig  v.  Bowman,  47  111.  17.    The 
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decree  directing  the  occupant  to  convey  the  land,  although  the  pos- 
session is  not  disturbed,  as  the  decree  has  the  effect  of  a  voluntary 
conveyance.^ 

Third,  the  continuity  of  possession  may  be  broken  by  a  recognition 
of  the  owner's  title  during  the  period  that  the  statute  was  running.* 
And  this  may  arise  in  a  variety  of  waj'S,  as  by  taking  a  lease  from  him 
of  the  land,  or  offering  to  hold  the  land  under  him ;  •  offering  to  pur- 
chase or  to  surrender  it ;  *  or  asserting  that  he  gave  him  the  use  of  the 
land  for  a  term  or  for  life ;  or  in  any  way  which  admits  the  superiorit}' 
of  the  owner's  title,  and  that  the  occupant  holds  under,  for,  or  in  sub- 
servience to  him ;  *  or  when  he,  in  fact,  holds  under  a  title  which  does 
not  give  him  the  fee,  although  he  supposes  that  it  does,  and  disposes  of 
the  estate  under  that  misapprehension.^  Thus,  where  a  widow  remains 
in  possession  of  her  husband's  lands  after  his  decease,  her  possession  is 
not  adverse  to  the  heirs, ^  even  though  she  buys  in  an  outstanding  title  ;^ 
nor  is  the  possession  of  the  husband  adverse  to  the  wife  during  her  life- 
time ; '  nor  of  an  agent  to  his  principal,  ^^ —  because  in  all  these  cases  the 
occupant  holds  in  recognition  of  a  superior  title,  and  in  subservience  to 
it.  When  a  person  enters  by  the  permission  of  the  owner,  or  is  let  in 
by  operation  of  law  in  subservience  to  the  title  of  another,  his  occupa- 
tion cannot  become  adverse  without  the  clearest  evidence  of  a  repudia- 
tion by  him  of  the  owner's  title,  and  of  a  claim  to  hold  in  hostility  to  it.^^ 
When  a  person  has  entered  by  the  permission  of  another,  and  thus 
becomes  a  tenant  of  such  person,  either  by  sufferance  or  at  will,  even 
though  without  rent,  every  presumption  is  in  favor  of  a  continued  hold- 
ing in  that  capacity,  and  he  cannot  set  up  an  adverse  claim  until  he  has 


adverse  possession  which  gives  title  mast 
be  continuous  for  fifteen  years.  Where  A. 
bought  an  estate  at  a  tax  sale,  and  B. 
afterwards  entered  under  a  claim  of  title, 
claiming  that  he  had  paid  the  tax  in  ques- 
tion, and  it  was  agreed  between  them  that 
B.  should  remain  in  possession  the  rest  of 
the  season,  and  if  he  did  not  produce  his 
receipt  for  the  payment  of  the  tax,  that  he 
should  quit  the  premises  at  the  end  of  the 
season,  and  he  did  quit  without  producing 
the  receipt,  it  was  held  that  the  agree- 
ment and  B.'s  failure  to  produce  the  re- 
oeipt  showed  that  his  possession  was  with- 
eut  right,  but  not  in  subjection  to  the 
title  of  A.,  there  being  no  agreement  to 
hold  under  him,  no  payment  of  rent,  no 
recognition  of  his  right,  and  accordingly 
that  this  interruption  broke  the  continuity 
of  A-'s  adverse  possession,  so  that  he  could 
not  tack  his  prior  to  his  subsequent  pos- 
session to  make  out  the  fifteen  years. 
Austin  V.  BaUey,  37  Vt  219. 


1  Gower  v,  Quinlan,  40  Mich.  572. 

«  Koons  V.  Steele,  19  Penn.  St.  203. 

«  Read  v.  Thompson,  6  Penn.  St.  327. 
And  in  this  case  it  was  held  that  this  may 
be  shown  by  admissions  to  strangers. 

*  Moore  v.  Small,  9  Penn.  St.  194. 

*  Criswell  v.  Altemus,  7^  Watts  (Penn.), 
565;  Dikeman  v.  Parrish,  6  id.  210. 

«  TuUock  17.  Worrall,  49  Penn.  St.  138. 

'  Cook  V.  Nicholas,  2  W.  &  S.  (Penn.) 
27;  Hall  v.  Mathias,  4  id.  331. 

^  Idding  V,  Cairns,  2  Grant's  Cas. 
(Penn.)  88. 

*  Kille  V.  Ege,  79  Penn.  St.  16. 
Comegys  v,  Carley,  3  Watts  (Penn.), 

280. 

^  CadwaUader  v.  App,  81  Penn.  St. 
194;  McGinnis  v.  Porter,  20  id.  86.  And  a 
tenant  who  holds  over  does  not  hold  ad- 
versely until  he  in  some  manner  gives 
the  landlord  notice  of  such  en.  intention. 
Schuylkill,  &c.  R.  R,  Co.  v.  McCreary,  68 
Penn.  St.  804. 
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in  some  manner  brought  the  knowledge  of  his  intention  home  to  the 
person  under  whom  he  entered ;  ^  and  a  relaxation  of  this  rule  cannot 
consistently  be  made.^ 

Sec.  271.  Tacking  PoBsession.  —  The  successive  possession  of  sev- 
eral distinct  occupants  of  land,  between  whom  no  privit}'  exists,  cannot 
be  united  to  make  up  the  period  required  to  perfect  title  by  possession.* 

1  McGinnis  v.  Porter,  arUe;  McMasters  v.  Zabler,  84  Penn.  St.  88.  Bat  in  South 
V.  Bell,  2  P.  &  W.  (Penn.)  181;  Hood  v,  Carolina  the  right  to  tack  snccessive  pos- 
Hood,  2  Grant's  Cas.  (Penn.)  229;  Martin  sessions  is  contiued  to  cases  between  land- 
V.  Jackson,  27  Penn.  St.  504.  And  even  if  lord  and  tenant,  and  disseiAors  and  their 
rent  was  agreed  to  be  paid,  bat  is  not  for  heirs.  King  v.  Smith,  Rice  (S.  C.)  11. 
many  years,  that  circamstance  docs  not  In  Potts  v.  Gilbert,  8  Wash.  (U.  S.  C.  C. ) 
defeat  the  owner's  right  of  entry.  Bailer's  476,  Washington,  J.,  held  that  there 
N.  P.  104;  Saunders  v.  Annesly,  2  Sch.  &  could  be  no  tacking  of  possession  to  make 
Lef.  106;  Orrel  v.  Maddoz,  Runnington  out  title  by  adverse  use,  because,  as  he 
on  EJject.,  Appendix,  1;  Doe  v.  Danvers,  7  insisted,  such  a  possessor  has  nothing  to 
East,  299.  And  in  a  New  York  case,  Jack-  convey.  But  this  case  has  never  been 
son  V.  Davis,  5  Cow.  (N.  Y.)  128,  it  was  recognized  as  embodying  the  true  doctrine, 
insisted  that  an  abandonment  of  the  title  Moore  t;.  Small,  9  Penn.  St.  194.  And  in 
by  the  landlord  was  to  be  presumed  from  the  Overfield  v,  Christie,  7  S.  &  R.  (Penn.) 
fact  that  no  rent  had  been  paid  or  acknowl-  177,  Tilohman,  C.  J.,  says:  "One  who 
edgment  of  tenancy  made  within  twenty  enters  upon  land  and  resides  on  it,  acquires 
years;  but  the  court  held  that  no  such  pre-  something  which  he  may  transfer  by  deed 
sumption  could  arise  from  those  circum-  as  well  as  by  descent;  and  if  the  possession 
stances.  The  right  of  a  tenant  to  set  up  of  such  person,  and  others  claiming  under 
the  statute  to  defeat  the  title  of  his  land-  him,  added  together,  amounts  to  the  time 
lord  does  not  depend  upon  the  landlord's  limited  by  the  act  of  limitations,  and  was 
right  to  receive  rent,  but  upon  his  right  to  adverse  to  him  who  had  the  legal  title,  the 
enter.  Failing  v.  Schenck,  8  Hill  (N.  Y.),  act  is  a  bar  to  a  recovery."  Durel  v.  Ten- 
844.  In  a  Maryland  case,  Williams  v.  nison,  81  La.  An.  588.  The  possession 
Annapolis,  6  H.  &  J.  (Md.)  529,  it  ap-  must  be  continuous  ;  and  if  the  continuity 
peared  that  W.,  in  1785,  hired  from  M.  and  be  broken,  either  by  Iraud  or  a  wrongful 
A.  for  ninety-nine  years.  The  lease  was  entry,  the  protection  given  by  the  statute 
defectively  executed,  and  in  1812  they  is  lost;  and  a  party  cannot  add  to  his  own 
brought  an  action  of  covenant  against  W.  possession  that  of  the  one  who  preceded 
for  the  rent  then  due,  but  failed,  because  him,  when  he  did  not  enter  into  possession 
of  the  defective  execution  of  the  lease.  W.  under  or  through  such  predecessor.  San 
and  those  claiming  under  him  remained  in  Francisco  v.  Fulde,  37  Cal.  849.  Those 
undisturbed  possession.  In  1818  M.  and  who  hold  possession  of  lands  independently 
A.  brought  a  bill  in  equity  against  W.  to  of  previous  holders,  their  several  posses- 
compel  him  to  account  for  the  rents  from  sions  having  no  connection,  cannot  so  tack 
1808,  and  to  accept  a  new  lease  formally  their  possession  as  to  avail  themselves 
executed.  It  was  held  that  the  statute  of  of  that  which  has  gone  before.  There 
limitations  did  not  defeat  their  claim  for  mustbeprivity  of  grant  or  descent,  or  some 
rents,  but  that  W.  was  not  bound  to  take  judicial  or  other  proceedings  which  shall 
a  new  lease.  In  Moore  v.  Turpin,  1  Speers  connect  the  possessions  so  that  the  latter 
(S.  C. ),  82,  it  was  held  that,  after  a  great  shall  apparently  hold  by  right  of  the  for- 
lapse  of  time,  and  an  omission  to  pay  rent,  mer.  But  not  even  a  writing  is  necessary 
it  might  be  presumed  that  the  relation  of  if  it  appears  that  the  holding  is  continuous 
landlord  and  tenant  existed.  and  under  the  first  entry;  and  this  doc- 
^  Collins  V.  Johnson,  57  Ala.  804.  trine  applies  not  only  to  actual  but  con- 
'  Pegiips  V.  Warley,  14  S.  C.  180  ;  stnictive  possession  under  color  of  title. 
Rutherford  v.  Hobbs,  68  Ga.  248;  Scheack  Such  possession  tacks  to  that  of  previous 
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But  if  a  successive  privity  exists  between  them,  the  last  occupant 
may  avail  himself  of  the  occupancy  of  his  predecessors.  Thus,  in  a 
South  Carolina  case,^  where  one  of  two  joint  tenants,  after  the  death 
of  the  other,  purchased  the  land  at  partition  sale  under  an  order  of 

court,  and  paid  the  amount  of  his  bid,  but  took  no  deed,  it  was  held 
that  his  possession  thereafter  might  be  added  to  the  time  of  the  joint 

holdera,  ifthere  has  been  B  colorable  trans-  insufficient  to  enable  him  to  maintain 
fer.  Living  oflf  from  the  premises,  or  a  ejectment  against  one  purchasing  from  the 
failure  to  cultivate  them  for  a  few  years,  son.  Alexander  v,  Stewart,  60  Vt.  87. 
for  any  or  every  reason,  will  not  necessa-  From  an  adverse  possession  of  land  for 
rily  constitute  a  break  in  the  adverse  pos-  thirty  years,  the  law  presumes  a  grant 
session;  but  an  actual  abandonment  of  from  the  State,  without  a  privity  or  connec- 
the  premises  will  so  break  the  possession  tion  among  the  successive  tenants.  Thus, 
of  him  who  has  occupied,  that  the  con-  where,  in  on  action  to  recover  land,  the 
stmctive  possession  of  the  true  owner  will  plaintiff  showed  a  continuous  adverse  pos- 
again  attach  and  save  his  right  of  entry,  session,  under  deeds  defining  the  land  by 
A  mere  trespasser  who  enters  upon  land  metes  and  bounds,  from  1815  to  1848,  by 
without  any  pretence  of  title,  cannot  by  those  successively  under  whom  he  derived 
any  contrivance,  such  as  surveying  the  title,  the  last  nine  years  of  which  the  pos- 
land  and  claiming  it  to  the  boundaries  of  session  was  held  under  a  deed  sufficient  in 
such  survey,  extend  his  possession  beyond  form  to  pass  the  estate  in  fee,  and  the  de- 
his  actual  enclosure,  so  as  to  acquire  any  fendant  showed  a  grant  from  the  State  in 
right  of  action  against  other  trespassers  on  1848.  Held,  that  plainriff  was  entitled  to 
the  same  tract,  outside  of  his  enclosure,  recover.  Davis  v.  McArthur,  78  N.  C.  857. 
To  maintain  an  action  against  outside  An  adverse  possession  to  be  a  bar  to  an 
trespassers,  there  must  be  actual  possession  action  to  recover  the  possession  by  the 
of  a  part  of  the  tract,  with  color  of  title  to  owner  of  the  legal  title  must  be  continuous 
the  whole.  In  general,  whatever  title  for  twenty  years ;  and  several  successive 
would  authorize  a  party  in  possession  of  a  but  unconnected  disseisins  or  adverse  pos- 
part  of  a  tract  to  maintain  an  action  sessions,  though  amounting  in  the  aggre- 
against  a  wropg-doer  for  a  trespass  on  the  gate  to  twenty  years,  cannot  be  tacked  to- 
remainder  of  the  land,  would  be  a  sufficient  gether  to  make  such  a  continuous  posses- 
color  of  title,  under  the  statute  of  Umita-  sion.  Where  there  are  several  successive 
tions,  as  against  the  real  owner.  A  written  adverse  occupants  of  real  property,  the  last 
instrument  is  not  essential  to  color  of  title,  one  may  tack  the  possession  of  his  prede- 
Crispin  V.  Hannavan,  50  Mo.  586.  cessors  to  his,  so  as  to  make  a  continuous 
1  Congdon  v.  Morgan,  14  S.  C.  687.  adverse  possession  for  twenty  years,  pro- 
The  possession  intended  in  the  seven  years'  vided  there  is  a  privity  of  possession  be- 
limitation  must  have  begun  with  the  color  tween  such  occupants;  and,  in  case  of  an 
of  title.  A  party  cannot  connect  his  pos-  actual  adverse  possession,  such  privity 
session  of  the  land  previous  to  obtaining  arises  from  a  parol  bargain  and  sale  of  the 
a  deed  with  his  subsequent  possession  possession  of  the  premises,  followed  by 
under  a  deed,  to  make  out  the  seven  years,  delivery  thereof,  as  well  as  by  a  formal 
Barnes  v.  Vickers,  69  Tenn.  870.  A  conveyance  from  one  occupant  to  the  other, 
son's  possession  of  land  after  the  death  Shuffleton  v.  Nelson,  2  Sawyer  (U.  S. 
of  his  father  may  be  presumed  to  be  C.  C),  640.  Actual  possession  by  prior 
for  the  benefit  of  the  faliier^s  estate,  and  occupants  claiming  title,  although  having 
the  time  thereof  may  be  added  to  that  of  no  color  of  title,  will  avail  a  subsequent 
his  father's,  so  as  to  give  a  prescriptive  occupant  under  color  of  title,  claiming 
title.  In  such  case,  the  lien  allowed  the  under  such  prior  occupants,  in  making 
administrator  to  enable  him  to  perform  the  out  a  possessory  title  in  himself.  Day  v» 
duties  imposed  by  law  will  not  be  deemed  Wilder,  47  Vt.  584. 
80  waived  that  his  right  of  possession  is 
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possession  of  him  and  his  co-tenant  to  make  up  an  adverse  possession 
of  the  necessary  length  to  bar  an  entry.^  But  even  an  innocent  pur- 
chaser cannot  tack  to  his  own  possession  that  of  his  grantor,  which 
originated  in  fraud  of  the  true  owner,^  nor  the  possession  of  a  person 
which  was  not  adverse.  In  order  to  create  the  privity  requisite  to 
enable  a  subsequent  occupant  to  tack  to  his  possession  that  of  a  prior 
occupant,  it  is  not  necessary  that  there  should  be  a  conveyance  in  writ- 

1  In  Durel  v.  Tennison,  81  Ia,  An.  588,  by  conveyance  fVom  B.,  who  had  entered  as 
it  was  held  that  a  claimant  might  tack  to  tenant  of  C.  A.  occupied  the  land  one  year 
lus  own  possession  that  of  his  grantor  to  as  his  own,  when  he  agreed  to  hold  as  ten- 
make  out  prescription.  In  Texas,  if  the  ant  of  C,  but  continued  to  occupy  as  be- 
possession  of  two  or  more  parties  in  sue-  fore,  and  after  the  lapse  of  five  years  sold 
cession,  holding  in  privity  with  each  other,  the  land  to  D.,  giving  him  an  absolute 
under  title  or  color  of  title,  make  out  the  deed,  without  notice  of  A.'s  agreement 
prescribed  term,  the  bar  is  complete,  with  G.  D.  and  those  claiming  under 
Christy  v.  Alford,  17  How.  (U.  S.)  601.  him  occupied  the  land  as  their  own  in 
So,  also,  in  Tennessee.  Lea  v.  Polk  every  respect,  without  interruption,  for 
County  Copper  Co.,  21  id.  494  ;  DosweU  twenty-one  years.  Held,  that  it  was  error 
V.  De  la  Lauzier,  20  id.  29 ;  Benson  v,  to  instruct  the  jury  in  ejectment  against 
Stewart,  80  Miss.  49 ;  Morrison  v.  Hays,  those  claiming  under  A.  that  they  could 
19  Ga.  294;  Choquette  v.  Barada,,  28  Mo.  not  set  up  title  by  adverse  possession. 
881;  Shaw  v.  Nicolay,  80  Mo.  99;  Chad-  Dikeman  v.  Parrieh,  6  Penn.  St.  210; 
bourne  v.  Swan,  40  Me.  260.  A  wife  has  Adams  v,  Tieman,  5  Dana'  (Ky. ),  894; 
no  such  privity  of  estate  with  her  husband,  Chelton  v.  Wilson,  9  Humph.  (Tenn.) 
in  land  of  which  he  died  in  an  adverse  899  ;  Overfield  v.  Christie,  7  S.  &  B. 
possession  to  the  real  owner,  that  her  con-  (Penn.)  178  ;  Valentine  v.  Cooley,  Meigs 
tinned  adverse  possesion  after  his  decease  (Tenn.),  618.  A  purchaser  under  an  exe- 
can  be  tacked  to  his,  to  give  her  a  com-  cution  sale  may  tack  the  possession  of  the 
plete  title  by  di&seisin.  Sawyer  v.  Ken-  judgment  debtor  to  his  own.  Schutz  v, 
dall,  10  Gush.  (Mass.)  241.  But  the  du-  Fitzwalter,  5  Penn.  St.  126.  But  see  Bul- 
ration  of  the  possession  by  a  husband  of  len  v.  Arnold,  81  Me.  688,  where  it  was 
land  claimed  by  him  to  belong  to  his  wife,  held  that  the  title  must  pass  by  contract 
and  to  which  he  made  no  claim  in  any  in  order  that  the  possessions  may  be 
other  right,  may  be  added  to  the  duration  tacked.  But  in  Moffit  v.  McDonald,  11 
of  his  widow's  possession  immediately  fol-  Humph.  (Tenn.)  884,  it  was  held  that 
lowing  his  death,  to  make  a  possession  of  the  possession  of  an  administrator  might 
fifteen  years  against  an  adverse  claimant,  be  tacked  to  that  of  his  intestate.  And  in 
and  thus  to  sustain  the  title  of  the  widow  Cleaveland  Ins.  Co.  v.  Head,  24  How. 
or  her  grantee.  Holton  v.  Whitney,  80  Vt  (U.  S.)  284,  it  was  held  that  the  title  of 
405.  One  who  purchases  at  an  administra-  the  assignee  in  bankruptcy  may  be  tacked 
tor's  sale  land  which  the  decedent  occupied,  to  that  of  his  grantee.  Sec  Fanning  v. 
used,  and  cultivated,  claiming  it  as  his  Willcor,  8  Day  (Conn.),  268,  and  Smith 
own,  but  without  color  of  title,  or  deed  on  v.  Chapin,  81  Conn.  680,  where  it  was 
record,  may,  in  pleading  the  ten  years'  held  that  no  privity  of  estate  between  suc- 
statutory  limitation,  tack  said  decedent's  cessive  occupants  need  be  shown,  but  that 
possession  to  his  own.  Cochrane  «.  Faris,  a  continuous  and  uninterrupted  possession 
18  Tex.  850.  So  a  purchaser  even  by  parol  for  the  requisite  period,  whether  by  one  or 
contract  may  tack  his  possession  to  that  of  more  persons,  is  sufllcient  where  such  was 
his  vendor.  Cunningham  v.  Potter,  6  the  agreement  or  understanding  of  the 
Penn.  St.  855 ;  Gaston  v,  Gaston,  2  Rich,  parties. 

(S.  G.)   Eq.  1  ;  Doe  V.  Eslava,  11  Ala.  »  Farrow  v.  Bulloc!:,  63  Oa,  860. 
1028.    A.  entered  into  possession  of  land 
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ing.  It  is  sufficient  if  it  is  shown  that  the  prior  occupant  trans- 
ferred his  possession  to  him,  even  though  by  parol.^  So,  too,  the  pos- 
session of  a  prior  occupant  may  be  passed  by  operation  of  law,  as  of 
an  execution  debtor  to  a  purchaser  of  the  land  on  execution  sale,^  and 
of  an  intestate  to  that  of  an  administrator,'  and  of  an  assignee  in  bank- 
ruptcy to  that  of  a  purchaser  from  him,^  and  of  a  tenant  under  the  an- 
cestor to  that  of  the  heirs,"  and  in  all  cases  where  the  interest  of  the 
occupant  passes  by  contract  or  by  operation  of  law.^  But  such  posses- 
sion of  a  previous  occupant  cannot  be  tacked  to  that  of  a  subsequent 
one,  where  there  is  no  privity.  Thus,  it  is  held  that  the  possession  of 
the  husband  cannot  be  tacked  to  that  of  the  widow,''  unless  the  husband 
claimed  the  land  to  belong  to  his  wife.'    But  in  those  States  where  the 

1  Weber  v,  Anderaon,  78  111.  489.  In  foor  yean,  and  then  gave  a  contract  to 
Smith  V.  Chapin,  81  Conn.  530,  evidence  sell  the  laud  to  another,  who  went  into 
that  certain  land  which  the  plaintiff's  posseasion  and  paid  taxes  for  five  years 
grantor  held  adversely  was  omitted  by  mis-  more,  held,  that  the  payment  of  the  last 
take  from  the  conveyance,  was  held  admis-  five  years'  taxes  was  a  payment  under  the 
sible  to  show  the  relation  of  the  possession  title  of  the  holder  of  the  color  of  title,  and 
taken  to  that  relinquished,  and  to  enable  inured  to  establish  the  bar.  ELruse  v. 
the  defendant  to  tack  his  possession  to  Wilson,  79  111.  283. 
that  of  his  predecessor.  "  No  privity  of  >  Schutz  v.  Fltzwalter,  ante.  In  order 
estate  was  shown,"  said  Butlek,  J. ;  "and  that  the  possession  of  successive  occupants 
if  that  was  necessary,  the  evidence  was  im-  may  be  held  as  continuously  adverse  so  as 
properly  admitted.  But  it  was  not  neces-  to  inure  to  the  benefit  of  the  last  occupant, 
sary.  It  is  sufficient  if  there  is  an  adverse  there  must  be  a  privity  between  them, 
possession  continued  uninterruptedly  for  fif-  either  by  contract  or  by  operation  of  law. 
teen  years,  whether  by  one  or  more  persons.  Shaw  v.  Nicholay,  80  Mo.  99. 
This  was  settled  in  Fanning  v.  Willcox,  8  >  Moffit  v,  McDonald,  ante. 
Day  (Conn.),  258.  Doubtless,  the  pos-  4  Cleaveland  Ins.  Co.  v.  Head,  ante. 
sessions  must  be  connected  and  continu-  *  Williams  v.  McAliley,  Cheves  (S.  C), 
ous,  so  that  the  possession  of  the  true  200.  If  a  parent  place  a  son  in  possession 
owner  shall  not  constructively  intervene  of  land  under  a  verbal  gift,  and  the  pos- 
between  them ;  but  such  continuity  and  session  ia  held  by  the  son  adversely  to  the 
connection  may  be  effected  by  any  convey-  father  and  all  other  persons,  the  death  of 
auce,  agreement,  or  understanding  which  the  father  will  not  arrest  the  running  of 
has  for  its  object  a  transfer  of  the  rights  of  the  statute.  By  the  descent  cast  the  heirs 
the  possessor,  or  of  his  possession,  and  is  are  placed  exactly  in  the  shoes  of  their 
accompanied  by  a  transfer  of  possession  in  ancestor.  And  the  statute  having  corn- 
fact.  Such  an  agreement  to  sell  and  trans-  menced  running  against  him  in  his  life- 
fer  as  was  set  up  in  this  case  was  suffl-  time,  it  continues  to  run  without  inter- 
cient."  See  Jackson  v,  Moore,  18  Johns,  mission  against  his  heirs.  Its  operation 
(N.  Y.)  518  ;  Cunningham  v.  Patton,  6  can,  in  such  case,  be  arrested  only  by  a 
Penn.  St.  855;  Valentine  v,  Cooley,  Meigs  suit  at  law  or  in  equity,  effectually  prose- 
(Tenn.),  618.  The  privity  requisite  to  be  cuted.  Hayncs  v.  Jones,  2  Head  (Tenn.), 
established  may  be  by  will,   Haynes  v.  872. 

Boardm^n,  119  Mass.  414;  or  by  descent,  «  Pederick  v,  Searle,  ante.    2  S.  &  B. 

Currier  v.  Gale,  9  Allen  (Mass.),  522;  or  (Penn.)  240. 

it  may  be  continued  by  an  administrator,  7  Sawyer  v.  Kendall,  10  Cush.  (Mass.) 

Peele  v.   Cheever,   8  Allen  (Mass.),   89.  241. 

Where  the  holder  of  color  of  title  held  8  Holton  v.  Whitney,  80  Vt.  405.   But 

possession  and  paid  taxes  on  the  land  for  it  is  held  that  the  husband  may  tack  the 
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wife,  bj  statute,  is  made  an  lieir  of  her  husband,  the  rule  would  be  dif- 
ferent, as  in  those  cases  she  would  hold  in  the  double  capacit}'  of  heir 
and  widow.  The  possession  of  a  son  ma}-  be  tacked  to  that  of  his 
father.^  But  in  all  cases  the  several  occupancies  must  be  so  connected 
that  the}-  can  be  referred  to  the  original  entrj*,  and  the  continuity  of  the 
possession  must  be  unbroken ;  as,  if  there  has  been  such  a  lapse  in  pos- 
session as  to  raise  a  presumption  of  abandonment,  the  constructive 
seisin  of  the  owner  of  the  legal  title  will  apply  and  the  possession  must 
begin  de  novo;  and  whether  there  has  been  such  a  lapse  or  not  is  a  ques- 
tion for  the  jury,  in  view  of  all  the  circumstances.^  So,  too,  the  succes- 
sive occupants  must  claim  through  their  predecessors ;  ■  and  if  they 
claim  independent!}'  the  continuity  is  broken,  and  each  must  stand 
upon  his  own  possession.^ 

Sec.  272.  Effect  of  bringing  Ejectment.  —  Although  the  adverse 
possession  of  a  defendant  in  ejectment  cannot,  during  the  pendency  of 
the  suit,  ripen  into  an  absolute  title  under  the  operation  of  the  statute 
of  limitations,  3'et  the  effect  of  the  statute  is  neutralized  only  in  respect 
to  the  particular  suit  and  the  plaintiff  thei'ein.  And  after  the  termina- 
tion of  that  suit,  the  statutor}'  limitation  having  meanwhile  expired,  no 
subsequent  action  can  be  brought,  either  at  law  or  in  equity,  to  ques- 
tion that  title  or  possession ;  ^  and  if  the  plaintiff  fails  therein,  the  period 
during  which  the  action  was  pending  is  not  deducted  from  the  period 
requisite  to  gain  a  title  by  possession. 

possession  of  his  wife  to  his  own.     St«el  229;  Andrews  v,  Mulford,  1  Hayw.  (N.  C.) 

V.  Johnson,  4  ^llen  (Mass.),  425;  Smith  320. 

V.   Garza,  15   Tex.  150.     The  possession  '  Johnston  v.  Nash,  15  Tex.  419. 

of  a  son-in-law  may  be  tacked  to  that         ^  Menkens  v.  Blumenthal,  27  Mo.  198 

of  his  fatlier-in-law,    where  he  occupied  Taylor  v.  Bumside,  1  Gratt.  (Va.)  165 

for  him.     St.  Louis  v.  Gorman,  29  Mo.  Wickliffe  v.  Ensor,  9  B.  Mon.  (Ky.)  258 

193.  Doe  17.  Eslava,  11  Ala.  1028. 

1  King  V.  Smith,  1  Rice  (S.  C),  10.  *  Hopkms  i?.  Callaway,  7  Coldw.  (Tenn.) 

3  Hood  V,  Hood,  2  Grant's  Cas.  (Penn.)  37. 
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CHAPTER  XXI. 

Dower. 

Seo.  278.   Not  within  the  Statute,  unless  made  so  ezpresslj. 

Sec.  273.  Not  within  the  Statute,  unless  made  so  expressly. — 
Except  where  specially  so  provided,  a  widow's  right  to  dower  is  not 
barred  by  the  statutes  of  limitations  in  the  several  States.^  The 
writ  of  dower  unde  nihil  habet  is  a  real  action,  which  lies  for  the 
recovery  of  dower  where  none  has  been  assigned.^  So,  too,  courts 
of  equity  have  concurrent  jurisdiction  with  courts  of  law,  and  can 
both  assign  dower  to  the  widow  and  assess  and  award  damages ; ' 
and  in  some  of  the  States  courts  of  probate  are  by  statute  invested 
with  this  power,  and  this  statutory,  has  taken  the  place  of  the  common- 
law  remedy.  The  writ  of  dower  was  not  within  either  the  statute  of 
Henry  VIII.  or  James  I.,  and  the  only  method  of  avoiding  it  was  by 
a  fine  levied  by  the  husband,  or  his  alienee  or  heir,  which,  under  the 
statute  of  non-claims,  barred  the  wife  unless  she  brought  her  action 
within  five  years  after  her  title  accrued,  and  the  removal  of  her  disabil- 
ities, if  any.^  It  will  not  be  profitable  to  review  the  office,  purposes,  and 
nature  of  writs  of  dower,  as  that  is  not  germane  to  our  subject,  and  also 
because  they  have  been  so  generally  superseded  b}'  statutory  and  equi- 
table remedies,  that  they  are  not  generally  resorted  to  in  practice.  In 
many  of  the  States,  a  widow's  claim  to  dower  is  expressly  brought 
within  either  the  general  statute  of  limitations,  or  a  special  limitation  is 
imposed  by  the  statute  providing  for  dower.  This  is  the  case  in  Geor- 
gia, where  the  widow's  application  is  limited  to  seven  years  after  the 
husband's  death ;  *  but  prior  to  the  act  of  1839  her  right  was  not  within 
the  statute,  and  was  not  baiTed  by  the  mere  lapse  of  time."  In  Iowa, 
by  statute,  the  right  of  dower  is  not  destroyed,  but  the  remedy'  for  its 
admeasurement  in  the  county  court  is  barred  in  ten  years ;  but  it  is 
held  that  courts  of  equity  may  assign  it  after  that  time.''    In  Indiana, 


1  Barnard  v.  Edward,  4  N.  H.  107; 
Bordly  v.  Clayton,  5  Harr.  (Dd.)  164; 
May  V.  Rumney,  1  Mich.  1;  Mitchell  v, 
Payas.  1  N.  &  McCord  (S.  C),  85;  Wake- 
man  V.  Roach,  Dudley  (Ga.),  123;  Parker 
V.  O'Bear,  7  Met.  (Mass.)  24;  Owen  v. 
C!amphell,  82  Ala.  521;  Looke  v.  Haixle- 
man,  7  Ga.  20. 

'  Booth  on  Real  Actions,  166;  and  ac- 
cording to  this  author  there  is  still  another 


writ,  called  the  writ  of  right  of  dower, 
which,  however,  is  obsolete,  or  at  least 
seldom  employed  in  practice,  although 
it  was  formerly  used  in  cases  where  a 
part  of  the  dower  had  been  received. 
»  4  Kent's  Com.  71,  72. 

*  Park  on  Dower,  811. 

*  Locke  V.  Hardeman,  7  Ga.  20. 

*  Chapman  v.  Schroeder,  10  Ga.  821. 
7  Starry  v,  Stany,  21  Iowa,  264. 
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the  widow'a  right  of  dower  ia  barred  in  twenty  years  after  her  disabil- 
ities, if  any,  are  removed.^  Sach,  also,  is  the  provision  in  Ohio,  except 
that  the  limitation  is  twenty-one  years.^  In  New  Hampshire,  the  period 
of  limitation  is  twenty  years,  and  the  statute  attaches  from  the  time 
when  the  widow's  right  to  a  writ  of  dower  accrues  after  demand,  and 
not  from  the  time  of  her  husband's  death.'  In  North  Carolina,  it  is 
held  that  the  statute  does  not  apply  until  dower  is  assigned,^  and 
the  same  rule  also  prevails  in  Missouri.*  In  Pennsylvania,  the 
statute  runs  against  a  claim  for  dower,  by  action  of  dower,  unde 
nihil  habet,^  In  New  York,  a  claim  for  dower  is  barred  absolutely' 
in  twenty  year^.''  In  New  Jersey,  actions  for  dower  are  held  to  be 
within  the  statute.'  So  in  South  Carolina.*  In  Michigan,  it  is  held 
that  as  dower,  like  other  landed  interests,  can  be  reached  only  b^'  the 
statutory  action  of  ejectment,  it  is  barred  by  the  statutorj-  limitation 
upon  that  action  .^^  In  Arkansas,  it  is  held  that  the  statute  does  not 
run  against  a  widow's  claim  for  dower  while  the  heirs  of  her  husband 
are  in  possession  of  his  lands,  but  that  the  rule  is  otherwise  where  a 
purchaser  is  in  possession.^^  In  Alabama,  the  statute  applies  to  a  suit 
or  proceedings  for  dower,  whether  the  application  is  made  by  the  widow 
or  by  an  heir.^'  In  Massachusetts,  dower  is  now  within  the  statute.^' 
In  Maryland,  where  until  quite  recently  the  statute  was  almost  iden- 
tical with  the  statute  of  James,  dower  was  held  not  to  be  within  the 


1   Harding  v.  Third,  &c  Church,  20  or  a  right  of  action  for  possesfdon,  which 

Ind.  71.  depends  for  its  existence  on  the  assign- 

3  In  Tuttle  V,  Wilson,  10  Ohio,  24,  it  ment  of  dower,  and  having  no  right  of 

was  held  that  by  the  lapse  of  twenty-one  action  or  of  entiy  until  dower  is  assigned, 

years  the  right  of  dower  was  not  only  her  rights  are  not  within  the  bar  of  the 

barred  at  law,  but  also  in  equity.  statute." 

«  Robie  V.  Flanders,  88  N.  H.  524.  «  Case  v,  Keller,  77  Penn.  St.  487. 

*  Spencer  v.  Weston,  1  D.  &  B.  (N.  C.)  '  WestfaU  ».  Westfall,  16  Hun  (N.  Y.), 
L.  218.  541. 

•  Johns  V.  Fenton,  88  Mo.  64;  Littleton  •  Berrian  v,  Conover,  16  N.  J.  L.  107; 
V.  Paterson,  82  Mo.  837.  In  this  case  Conover  v.  Wright,  6  N.  J.  Eq.  613,  re- 
Dryden,  J.,  said:  "  The  right  limited  is  a  versing  the  same  case,  id.  482,  in  which  it 
present  existing  right  of  action  or  of  entry,  was  held  that  the  statute  did  not  apply  to 
and  none  the  less  so  because  the  right  of  dower. 

one  in  whom  the  right  is  vested  is  under  *  Wilson  v.  McLenoghan,  1  McMull. 

some  disability  to  sue.      But  the  wife's  (S.  C.)  35;  Ramsay  ».  Dozier,  8  Brev. 

right  to  dower  is  not  of  this  source.     She  (S.  C. )  246.     But  see  Mitchell  v.  Payas,  1 

is  not  kboring  under  the  disability  con-  N.  k  McCord  (S.  C),  85,  contra, 

templated  under  the  saving  clause  of  the  ^®  Proctor  v,  Bigelow,  88  Mich.  282. 

statute  to  enforce  the  existing  right  of  ac-  ^^  Livingston  v,  Cochran,  88  Arkansas, 

tion,  as  would  be  the  case  if  during  cover-  294. 

ture  she  was  disseised  of  the  estate  that  ^^  Farmer  v.  Ray,  42  Ala.  125. 

had  descended  to  her,  but  she  is  without  ^'  Gen.  Stats,  c.  90,  §  6.     The  case  of 

such  right  as  is  actionable.    By  the  death  Parker  v.  Obear,  7  Met.  (Mass. )  24,  was 

of  her  husband  her  right  of  action  becomes  decided  in  1848,  before  this  statute  was 

complete.    This  right,  however,  is  merely  adopted. 
a  chose  in  action,  and  not  a  right  of  entry, 
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statute ;  ^  but  it  is  within  the  present  statute.  In  England,  under  the 
statute  3  <&  4  Wm.  IV.  c.  27,  no  suit  for  dower  can  be  maintained  un- 
less brought  within  twenty  ^^earo  after  the  death  of  the  husband,  and  no 
action  for  an  account  of  the  rents  and  profits  of  the  dowable  land  after 
six  years. 

I  Watts  V,  Beall,  2  0.  &  J.  (Md.)  468  ;  Kiddall  v.  Trimble,  1  Md.  Ch.  148 ;  SeU- 
man  v,  Bowen,  8  G.  &  J.  (Md.)  60. 
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CHAPTER  XXn. 
Effect  of  Fraud. 

Sec.  274.    Statutory  ProTisions  as  to.  Sec.  276.   Instances  in  which  the  Statute 

275.    Equitable  Rule  in  Cases  of  Con-  will  not  run  until  Fraud  dis- 

cealed  Fraud.  covered. 

Sec  274.  Statutory  Provisions  as  to.  —  In  many  of  the  States  it  Is 
now  expressly  provided  that,  where  the  cause  of  action  is  fraudulently 
concealed,  or  where  it  arises  from  fraud,  the  statute  shall  not  begin  to 
run  except  from  the  time  of  its  discovery,  as  in  Maine,  Massachusetts, 
Connecticut,  Alabama,  Georgia,  Indiana,  Illinois,  Mississippi,  Mary- 
land, Michigan,  and  New  Mexico.  In  New  Mexico,  however,  the 
saving  is  restricted  to  cases  where  the  cause  of  action  originated  in  or 
arises  out  of  a  trust.  In  Iowa,  Colorado,  Florida,  Kentucky,  North 
Carolina,  South  Carolina,  Wisconsin,  Kansas,  Missouri,  Minnesota, 
New  York,  Ohio,  Nebraska,  Nevada,  California,  Arizona,  Dakota, 
Utah,  Idaho,  Montana,  New  Mexico,  and  Wyoming,  provision  is  made 
that  in  bills  or  actions  for  relief  on  the  ground  of  fraud,  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the  discovery  of  the 
fraud.  In  the  first  eleven  States  named,  the  questions  growing  out  of 
the  fraudulent  concealment  of  the  cause  of  action  are  set  at  rest  by  the 
statute.  But  in  the  last-named  States  and  Territories,  inasmuch  as 
the  statute  makes  express  provision  for  a  saving  onl^'  in  cases  where  a 
court  of  equity,  or  courts  of  law  clothed  with  equitable  powers,  can  give 
relief,  and  only  in  favor  of  bills  and  actions  for  such  relief,  it  would 
seem  to  follow,  under  the  well-settled  rules  for  the  construction  of  stat- 
utes, that  the  fraudulent  concealment  of  the  cause  of  action,  or  the 
non-discovery  of  the  fraud  for  which  an  action  would  lie,  affords  no 
excuse  for  the  delay  of  the  plaintiff  in  an  action  at  law  in  bringing  his 
action,  and  that  he  can  only  obtain  relief  through  the  interposition  of  a 
court  of  equity,  or  the  equitable  powers  of  courts  of  law,  in  such  cases 
as  come  within  the  scope  of  equitable  relief.  In  Vermont,  Rhode  Island, 
New  Hampshire,  Louisiana,  New  Jerse3%  Arkansas,  Delaware,  Penn- 
sylvania, Texas,  and  Tennessee,  no  statutory  provision  upon  this  subject 
exists.  In  Virginia  and  West  Virginia,  the  statute  provides  that  if  a 
person  shall,  &c.,  *'  or  by  any  other  indirect  means  obstruct  the  prose- 
cution of  such  right,"  &c.  And  it  is  held  that,  when  the  facts  upon 
which  the  action  is  founded  are  exclusively  within  the  knowledge  of  the 
defendant,  and  he  fraudulently  concealed  them,  he  thereby  obstructs 
the  prosecution  of  the  right  within  the  meaning  of  the  statute.^    But  in 

1  Vanbibber  v.  Bieme,  6  W.  Va.  168. 
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Missouri,  under  a  somewhat  similar  statute,  it  was  held  that  the  statute 
did  not  apply  to  concealment  or  improper  acts  by  other  persons  than 
the  debtor.^ 

In  some  of  the  other  States-  in  which  no  statutory-  provision  exists 
upon  this  subject,  it  has  been  held  that  in  the  case  of  fraud,  and  the  wil- 
ful suppression  of  the  truth,  the  statute  does  not  begin  to  run  at  law  until 
its  discover^'.'  Hut  the  statute  is  put  in  motion  as  soon  as  the  fraud 
is  discovered,  although  its  full  extent  or  all  the  facts  are  not  known.* 
In  Massachusetts,  before  the  present  statutory  exception  existed,  the 
fraudulent  concealment  of  a  cause  of  action  was  held  to  be  a  good  rep- 
lication to  a  plea  of  the  statute.^  In  Maine,  also,  this  rule  was  adopted.* 
The  doctrine  of  these  cases  was  predicated  upon  a  dictum  of  Lord 
Mansfield,  in  an  English  case ;  *  but  this  dictum  seems  never  to  have 
been  followed  in  the  English  cases  in  actions  at  law  J  nor  do  the  Amer- 
ican cases  before  cited  seem  to  have  been  generally  followed  in  this 
countr}'.  The  courts  of  New  York  repudiated  this  doctrine  at  an  early 
day,  so  far  as  it  made  fraud  a  replication  to  the  statute  in  courts  of  law ;  ^ 

1  Wells  ».  Halpin,  59  Mo.  92.  74;  Hom<»r  r.  Fisb,  1  id.  435.     See  also 

■  Pennock».  Freeman,!  Watts (Petin.),  Douglass  v.  Elkins,  28  N.  H.  26;  Way  v, 

401;  Joues  v.  Conway,  4  Yeates  (Penn.),  Cutting,  20  id.  187;  Campbell  v.  Vining^ 

109;  Rush  «.  Barr,  1  Watts  (Penn.),  110 ;  28  111.  525;  Hugh  v,  Jones,  35  Ga.  40. 
Morgan  v,  Tener,  83  Penn.  St.  805;  Wick-         •  Cole  v,  McGlothry,  9  Me.  181 ;  Mc- 

ersham  v.  Lee,  88  id.  416  ;  Peck  r.Bank  of  Kown  u.  Whittemore,  81  id.  448. 
America,  16  R.  I.  710;  Thompkinsv.  Hoi-         ^  Bree  v.  Holbreck,  Doug.  654.      See 

lister,  60  Mich.  470 ;  Moyle  v.  Landers,  also  Brown  v.  Howard,  3  B.  &  B.  73. 
(Cal.)  21  Pac.  1138  ;  Norris  v.  Hnggen,  186         "^  Brooksbank  v.  Smith,  2  Y.  &  C.  58; 

U.  S.  886  ;  Purdon  v.  Seligman,  78  Mich.  Imperial  Gas  Light  Co.  o.  London  Gas  Co., 

182  ;  I^awrence  v,  Norreys,  L,  K.  15  App.  10  .£xcb.  89.     See,  in  this  country,  Pyle 

Cas.  210  ;  Teall  v.  Slaven,  40  Fed.  Rep.  v.  Beckwith,  1  J.  J.  Mar.  (Ky.)  445;  Wil- 

774  ;  Fisher  i;.  Tully,  122  Ind.  31  ;  Fitts  son  v.  Ivey,  82  Miss.  283;  Callis  v.  Waddy, 

r.  Beanisley,  8  N.  Y.  Sup.  667;  Carriers.  2  Munf.  (Va.)  511:  Rice  v.  White,  4  Leigh 

Chicago,  &c.  R.  R.  Co.,  79  Iowa,  80.  (Va.),  474;  Cox  v.  Cox,  6  Rich.  (S.  C.) 

>  Ferris  v.  Henderson,  12  Penn.  St.  49;  £q.    155  ;    York    v.   Bright,   4  Humph. 

Brickerr.  Lightner,  40id.  199.  (Tenn.)    312;    Hamilton    v.     Smith,'  8 

In  Miller  v.  Wood,  116  N.  Y.  351,  41  Murph.  (N.  C.)  115. 
Hun,   600,  it  waa  held  that  an  action,  *  Troupe  v.  Smith,  20  Johns.  (N.  Y.) 

brought  to  recover  money  ns  damages  on  83;  Leonard  v,  Pitney,  5  Wend.  (N.  Y.) 

the  ground  of  fraud,  is  barred  by  the  statitto  30;  Humbert  v.  Trinity  Church,  24  id. 

of  limitations  if  not  brought  within  six  587;  Allen  v,  Mille,  17  id.  202. 
years  after  the  perpetration  of  the  fraud.        In  Bosley  v.    Nat   Machine  Co.,   123 

It  is  within  the  exception  in  the  provision  N.  Y.  550,  it  was  held,  that  the  provision 

declaring  that  **  in  an  action  to  procure  a  of  the  statute  of  limitation,  declaring  that 

judgment,  other  than  for  a  sum  of  money,  '*  an  action  to  procure  a  judgment,  other 

on  the  gi'onnd  of  fraud,"  the  cause  of  ac-  than  for  a  sum  of  money,  on  the  ground  of 

tion  *'  is  not  deemed  to  have  accrued  until  fraud,  in  a  case  which  was  cognizable  by 

the  discovery  by  the  plaintiff,  or  the  person  the  Court  of  Chancery,  is  not  deemed  to 

under  whom  he  claims,  of  the  facts  consti-  have  accrued  until  the  discovery  by  the 

tu ting  the  fraud."  plaintiff,  or  the  person  under  whom  lie 

*  Massachusetts  Turnpike  Co.  v.  Field,  claims,  of  the  facts  constituting  the  fraud," 

8  Mass.  201;  Famam  v.  Brooks,  9  Pick,  applies  to  all  cases  formerly  cognizable  by 

(Mass.)  212;  Wells  v.  Fish,  3  Pick.  (Mass.)  the  Court  of  Chancery,  whether  the  juris- 
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and  such  also  was  the  case  in  Kentuck}^^  Mississippi,^  Virginia^^  Ten- 
nessee,* North  Carolina,*  and  South  Carolina.'  In  England,  this  ques- 
tion is  decisively  put  at  rest  b^'  a  provision  of  the  statute,'  to  the 
effect  that  the  right  of  a  party  to  bring  a  suit  in  equity  for  the  recov- 
er}' of  any  land  or  rent  of  which  he  or  any  person  through  whom  he 
claims  may  have  been  deprived  by  such  fraud,  shall  be  deemed  to 
have  accrued  at»  and  not  before,  the  time  when  such  fraud  by  reason- 
able diligence  might  have  been  discovered.  It  is  unfortunate  that 
in  this  country  the  legislatures  of  all  the  States  have  not  put  this 
question  at  rest  by  some  decisive  provision  instead  of  leaving  it  to 
judicial  legislation,  because,  when  the  courts  engraft  upon  these  stat- 
utes exceptions  which  the  statute  does  not  make  or  warrant,  its- 
action  is  nothing  more  nor  less  than  an  assumption  of  legislative 
functions.  The  cause  of  action,  except  where  the  statute  otherwise 
provides,  in  cases  of  fraud,  arises  from  the  time  of  its  commission ;  and 
when  courts  of  law  hold  to  the  contrary',  it  is  b}*  force  of  a  judicial 
exception  engrafted  upon  the  statute,  by  the  assumption  of  legislative 
and  equitable  powers,  and  is  not  warranted  by  any  principle  or  rule  of 
law,  nor  can  it  be  supported  by  any  known  rule  for  the  construction  of 
statutes.^ 

Sec.    275.  ZSqnltable  Rule  in  Caaea  of  Oonoealed  Fraud.  —  Courts  of 
equity,  independently  of  any  statute,  will  relieve  against  fraud,  if  pro- 
ceedings are  seasonably  brought  after  its  discovery.*    Indeed,  to  use 

diction  therein  was  exclasive  or  concur-  that  the  statute  ran  from   the  date  of 

rent  with  that  of  courts  of  law;  and  so  It  entry. 

applies  when  any  remedy  or  relief  is  sought         *  In  Wilson  v.  Ivey,  82  Miss.  283,  the 

for,  aside  from  or  in  addition  to  a  mere  court  held  that,  in  case  of  fraud,  the  stat- 

money  judgment,  and  which  a  court  of  law  ute  hegins  to  run  from  the  time  of  its 

could  not  give,  although  as  a  mere  part  of  commission,  and  not  from  the  time  the 

the  relief   sought  a  money  judgment  is  injury  arising  from  it  is  estahlished. 
demanded.  •  In  Rice  v.  White,  4  Leigh  (Va.),  474, 

Where  a  person  has  by  fraud  been  in-  an  action  for  deceit  was  held  to  arise  from) 

duced  to  subscribe  for  the  stock  of  a  com-  the  time  of  its  commission.    Callis  v,  Wad- 

pany,  he  may  bring  an  equitable  action  to  dy,  2  Munf.  (Va.)  511. 
procure  a  rescission  of  the  contract,  a  can-         *  York  v.  Bright,  4  Humph.  (Teun.) 

cellation  of  his  subscription,  and  the  re-  812.     See  also,  to  same  effect.  Smith  v, 

moral  of  his  name  from  the  books  of  the  Bishop,  9  Yt.  110;  Fee  v.  Fee,  10  Ohio, 

company.  469. 

The  fact  that  in  such  an  action  plaintiff        ^  Hamilton  v.  Smith,  8  Murph.  (N.  C. ) 

asks  for  a  money  judgment  for  the  amount  115. 

paid  him  on  subscribing,  does  not  take  it         •  In  Miles  v,  Barry,  1  Hill  (3.  C),  296, 

out  of  the  operation  of  said  provision,  and  the  maker  of  a  note  secretly  and  fraudu- 

the  statute  does  not  commence  to   run  lently  obtained  possession  cf  it,  and  kept 

against  the  cause  of  action  until  after  the  it  until  the  statute  had  run  upon  it.    The 

discovery  of  the  fraud.  court  held  that  the  fraud  of  the  maker  did 

1  Pyle  V.  Beck  with,  1  J.  J.  Mar.  (Ky.)  not  save  the  statute. 
445;  Salve  v.  Ewing,  1  Duv.  (Ky.)  271.         ^  See  Appendix,  8  &  4  Wm.  lY.  §  26. 
In  Ellis  V.  Kelso,  18  B.  Mon.  (Ky.)  296,         ^  See  opinion  of  Spekuer,  J.,  in  Troupe 

where  a  clerk  made  a  fraudulent  entry  v.  Smith,  ante, 
npon  his  employer's  books,  it  was  held        *  Hovenden  v.  Lord  Annetley,  2  Sch.  k 
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the  language  of  Lord  Cottekham,  a  court  of  equity  will  wrest  prop- 
erty fraudulently  acquired,  not  only  from  the  perpetrator  of  the  fraud, 
but  ^^  from  his  children  and  his  children's  children,"  or,  as  was  said  in 
another  English  case/  ''  from  any  persons  to  whom  he  may  have  par- 
celled out  the  fruits  of  his  fraud."  But  the  party  seeking  relief  must 
state  in  his  bill  or  complaint  the  non-discovery  of  the  fraud  until  within 
the  proper  period.* 

The  equity  Jurisdiction  of  the  courts  of  the  United  States  Is  the  same 
as  Uiat  of  the  High  Court  of  Chancery  In  England,  and  is  not  subject  to 
limitation  or  restraint  by  State  legislation,  and  is  uniform  throughout 
the  different  States  of  the  Union.'  And  in  those  courts  it  is  an 
established  rule  of  equit}'  that  where  relief  is  asked  on  the  ground  of 
actual  fraud,  especially  if  the  fraud  has  been  concealed,  that  time 
wiU  not  run  in  favor  of  the  defendant  until  the  discovery  of  the  fraud,  or 
until,  with  reasonable  diligence,  it  might  have  been  discovered.^ 

The  equitable  jurisdiction  of  these  courts  over  controversies  between 
citizens  of  different  States  cannot  be  impaired  by  the  laws  of  the  State 
which  prescribe  the  modes  of  redress  in  their  court,  or  which  regulate 
the  distribution  of  their  judicial  power.'  And  while  legal  remedies  are 
sometimes  modified  to  suit  the  changes  in  the  laws  of  the  States  and  the 
practice  of  their  courts,  it  is  not  so  with  equitable  remedies.* 

Lef.  629;  South  Sea  Co.  v,  Wymondsell,  8  Bailey  (S.  C.)  Ch.  468.    "Where  a  broker 

P.  Wms.  143;  Shields  v.  Anderson,  8  Leigh  falsely  represented  to  a  party  for  whom  he 

(Va.),  729;  Longworth  v.  Hunt,  11  Ohio  undertook  to  invest  money  upon  a  good 

St.  194;Prescotti;.Hubben,  lHiU(S.C.),  bond,   well    secured    by    mortgage,    that 

228;  Donnelly  v.    Donnelly,  8  B.   Mon.  the    security    was    ample,  — held,    that 

(Ky.)  118;  Heywood  v.  Marsh,  6  Yeiig.  the  right  of   action  from  such   fraudu- 

(Tenn.)  69;  Currey  v.  Allen,  84  Cal.  284;  lent  representation  arose  the  moment  it 

Croft  V,  Arthur,  8  Desau.  (S.  C.)  223;  was  discovered  and  the  insecurity  of  the 

^lattock  V,  Todd,  26  Ind.  128;  Stocks  v.  bond  and  mortgage  ascertained,  and  that 

Van  Leonard,  8  Ga.  611;  Sears  v,  Shafer,  no  suit  in  law  or  equity  could  be  main- 

62H.  Y.  268.  tained  for  the  injury  after  the  lapse  of  the 

1  Hueguenin  v,  Beasley,  14  Ves.  278.  time  limited  for  such  suits  by  the  statute 

See  also   Bridgman  v.  Green,  Wilmofs  of  limitations.     Tumbull  v.  Gadsden,  2 

notes,  58.  Strobh.  (S.  C. )  Eq.  14.   A  bill  was  brought 

«  South  Sea  Co.  v,  Wymondsell,  ante  ;  to  set  aside  a  sheriff's  deed  on  the  ground 

Sublette  «.  Tinney,  9  Cal.  428.     Thus,  in  that  the  purcha.se  was  fraudulent.      The 

liott  V,  De  Graffenreid,  10  Rich.  (S.  C.)  «ale  was  made  in  October,  1842,  and  the 

E.1.  346,  it  was  held  that  a  creditor's  bill,  deed  given  in  October,  1848.     Held,  that 

for  the  purpose  of  setting  aside  fraudulent  the  statute  of  limitations  began  to  nm 

conveyances  of  the  debtor,  is  barred  by  the  against  the  alleged  fraud  from  the  date  of 

statute  of  limitations,  by  the  lapse  of  four  the  purchase.     Cox  v.  Cox,  6  Rich.  (S.  C.) 

years  from  the  execution  of  the  deeds,  un-  Eq.  276. 

less  it  be  averred  in  the  bill  thst  the  fraud         '  Robinson  r.  Campbell,  8  Wheat  (U. 

was  not  discovered  till  within  four  years  S.)  221  ;  Kirby  r.  Lake  Shore,  &c.  R.  Co., 

before  the  bill  was  filed.    The  statute  runs  120  U.  S.  180. 

against  a  suit  in  equity  by  creditors,  to  set         *  Meder  v.  Norton,  11  Wall.   (U.  S.) 

aside  a   voluntary   conveyance  by  their  442  ;  Kirby  v.  Lake  Shore,  4c.  R.  Co.,  120 

debtor,  from  the  time  of  notice  to  them  of  U.  S.  130. 

the  conveyance,  and  the  want  of  consid-         *  Payne  ».  Hook,  7  Wall.  (U.  S.)  480. 
eration.      Eigleberger  v.   Klbler,   1   Hill        «  Harbin,  J.,  in  Kirby  p.  Lake  Shore, 

(8.  C.)  Ch.  118 ;  White  v.  Poussin,  1  &c.  B.  Co.,  onto. 
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The  equity  practice  of  the  courts  of  the  United  States  is  the  same  in 
every  State,  and  they  demonstrate  the  same  system  of  equity  rules  and 
equity  jurisdiction  throughout  the  whole  of  the  United  States,  without 
regard  to  State  laws.^ 

In  California,  it  is  held  that  the  statute  operates  a  saving  in  favor 
of  actions  for  relief  on  the  ground  of  constructive  fraud.'  The  species 
of  fraud  against  which  a  court  of  equity  will  give  relief,  although  an 
action  therefor  is  barred  at  law,  must  be  distinct  in  its  characteris- 
tics.3  In  England;  under  the  statute  of  B  <&  4  Wm.  IV.,  it  has  been 
held  that  a  possession  through  a  conveyance  from  a  lunatic  is  not 
necessarily  fraudulent,^  but  that  the  rule  is  otherwise  where  mala 
fides  on  the  part  of  the  purchaser  is  shown ;  *  but  the  mere  fact  that 
the  grantee  is  aware  of  a  flaw  in  his  title  is  not  such  a  case  of  fraud 
as  takes  the  case  out  of  the  statute.^  The  rule  may  be  said  to  be, 
in  equit}',  that  where  there  is  a  fraudulent  concealment  of  a  cause  of 
action,  the  statute  commences  running  from  the  time  it  is  discovered ; 
but  where  the  right  depends  on  recorded  instruments,  there  must 
be  such  misrepresentations  as  to  prevent  an  examination  of  the  re- 
cords.' Nor,  generally,  will  equity  interfere  in  a  case  where  the  party 
seeking  relief  might,  by  the  exercise  of  proper  diligence,  have  discovered 
the  fraud.  Thus,  in  an  English  case,'  where  a  register-book  containing 
a  certificate  of  marriage,  which  formed  a  principal  link  in  the  title  of 
the  plaintiff,  bad  been  fraudulently  mutilated,  it  was  held  by  Malins, 
y.  C,  upon  demurrer,  that  as  the  fraud  could  have  been  discovered 
earlier  with  proper  diligence,  the  bill  was  too  late.*  In  this  case,  the 
claim  had,  in  fact,  lain  dormant  for  nearly  one  hundred  and  fifty 
3'ears.  Where  an  estate  was  intentionally  omitted  from  an  insol- 
vent's schedule,  it  was  considered  an  instance  of  concealed  fraud,^® 
The  court  will  not  enter  into  the  question  how  far  a  fraud  has  been 
in  effect  concealed,  owing  to  the  exceptional  dulness  of  the  lawful 
claimant's  intellect  ;^^  and  where  the  question  of  fraud  is  raised,  but 
there  is  a  doubt  of  its  existence,  the  court  will  not  be  inclined  to  pre- 
sume it  at  a  gi^at  distance  of  time,  but  will  require  strong />rtma /acid 

1  Payne  o.  Hook,  7  Wall.  (U.  S.)  430  ;  grantor's  inaanlty,  and  fraud  on  tbe  part 

Green  v,  Creighton,  28  fiow.  (U.  S.)  90  ;  of  the  grantee,  until  the  grantor  recovers 

Rosenthal   v.   Walker,  111   IT.    S.    1S5 ;  his  reason.     Arrington  v,  McLemon,  83 

United   States   v.    Rowland,    i    Wheat.  Ark.  759. 

(U.  8.)  108.  •  Langley  v.  Fisher,  9-  Bear.  90  ;  Bel- 

>  Boyd  V.  Blankman,  29  Cal.  19.  lamy  v.  Sabine,  2  Ph.  C.  C.  425. 

s  Dean  v,    Thwaite,   21    Beav.   621 ;  ?  Hayne  v.  Hall,  5  Hamph.  (Tenn.) 

Fetre  v,  Petre,  1  Drew,  897.  220. 

*  Price  V,  Bemngton,  8  Mac.  k  G.  486 ;  ^  Chetbam  v.  Hoare,  L.  R.  9  Eq.  Caa.. 

Mauby  v.  Bewicke,  8  E.  &  J.  842.  571. 

'  Lewes  v.  Thomas,  8  Hare,  26.     See  *  Ohetbam  9.  Hoare,  L.  R.  9  Eq.  Cas. 

also  Crowther  p.  Rowlandson,  27  Cal.  876,  571. 

wbere  it  was  held  tbat  the  statute  does  ^^  Stui^s  v.  Morse,  24  Bear.  541. 

not  commence  to  run  against  the  right  to  ^^  Manby  v.  Bewicke,  8  K.  &  J.  842  ; 

have  a  deed  set  aside  on  the  ground  of  the  Bridgman  v.  Gill,  24  Beav.  802. 
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evidence.^  '^Length  of  time,'*  said  Stost,  J.,  '^necessarily  obscures 
all  human  evidence ;  and  as  it  thus  removes  fh>m  the  parties  all  the 
immediate  means  to  verify  the  nature  of  the  original  transaction,  it 
operates  by  way  of  presumption  in  favor  of  innocence  and  against  the 
imputation  of  fraud."  ^  The  reason  why^  if  fraud  ^has  been  concealed 
by  one  party,  and  until  it  has  been  discovered  by  the  other^  the  statute 
should  not  operate  as  a  bar,  is,  that  it  ought  not  in  conscience  to  run  : 
the  conscience  of  the  party  being  so  affected  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  length  of  time.'  In  many  of  the  States, 
a  certain  period  after  the  discovery  of  the  fraud  is  fixed  within  which 
an  action  for  relief  must  be  brought ;  but  where  no  period  is  fixed  a 
delay  be^^ond  the  statutory*  period  will  be  fatal. 

In  a  case  in  the  Supreme  Court ^  the  court  said :  '^  In  suits  in  equity 
where  relief  is  sought  on  the  ground  of  fraud,  the  authorities  are  with- 
out conflict  in  support  of  the  doctrine  that  where  the  ignorance  of  the 
fraud  has  been  produced  by  affirmative  acts  of  the  gniltj'  party  in  con- 
cealing the  facts  from  the  other,  the  statute  will  not  bar  relief,  provided 
suit  is  brought  within  a  proper  time  afber  the  discovery  of  the  fhiud. 
We  also  think  that  in  suits  in  eqnit}'  the  decided  weight  of  authority  is 
in  favor  of  the  proposition  that  where  a  party  injured  by  the  fraud  re- 
mains in  ignorance  of  it,  without  any  fault  or  want  of  diligence  or  care 
on  his  part,  the  bar  of  the  statute  does  not  b^n  to  run  until  the  fraud 
is  discovered,  though  there  be  no  special  circumstances  on  the  part  of 
the  party  committing  the  fraud  to  conceal  it  from  the  knowledge  of  the 
other  party.  ...  To  hold  that  bj*  concealing  fraud  or  by  committing  a 
fraud  in  a  manner  that  concealed  itself  until  such  time  as  the  party  com- 
mitting the  fraud  could  plead  the  statute  of  limitations  to  protect  it,  is 
to  make  the  law  which  was  designed  to  prevent  fraud  the  means  by 
which  it  is  made  successful  and  secure." ' 

In  a  more  recent  case  in  the  United  States  Supreme  Court,*  Har- 
lan, J.,  says :  '^  It  is  an  established  rule  of  equity,  as  administered  in  the 
courts  of  the  United  States,  that  where  relief  is  asked  on  the  ground  of 
actual  fraud,  especially  if  such  fraud  has  been  concealed,  time  will  not  run 
in  favor  of  the  defendant  until  the  discovery  of  the  fraud,  or  until  with 
reasonable  diligence  it  might  have  been  discovered."  ^ 

And  it  seems  that  in  the  United  States  courts  the  equity  jurisdiction 

1  Charter  ».  Trevelyan,  4  L.  J.  N.  fl.  Ch.  *  21  Wall.  U.  S.  847. 

239,   11    CI.    k    Fin.    714;    Bonney   v.  •  Traer  v.  Clews,  116  U.  S.  388. 

Ridgard,   cited  in  17  Vea.   97.  «  Kirby  v.   Lake  Shore,  &o.  K.  R.  Cc, 

«  Prevost  V,  Gratz,  6  Wheat.   (IT.  S.)  120  U.  S.  180. 

481.     In  the  Marquis  of  Clanricarde  v,  ^  Eneeder  v,  Norton,  11  Wall.  (U.  S.) 

Henning,  80  Beav.  175,  a  bill  to  iropeaeh  442 ;  Pi-evost  v.  Gratz,  6  Wheat.  (U.  S. )  481 ; 

a  purchase  by  a  solicitor  from  his  client  Michoud  v.  Girod,  4  How.   (U.  S.)  508 ; 

was  contiidered  too  late  after  a  lapse  of  Yesey  v.  Williams,  8  id.   149;  Brown  v. 

more  than  forty  years.  Buena  Vista,  95  XJ.  S.  167;  Bosenthal «. 

'  LoBD  Rrdesdalk,  in  Horenden  v.  Walker,  111  U.  S.  190. 
Annesley,  ante. 
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of  those  coQrts  is  not  subject  either  to  limitation  or  restraint  by  State 
legislation,  and  is  uniform  throughout  the  different  States  of  the  Union.^ 

In  a  case  previously  cited,?  Harlan,  J.,  in  commenting  upon  this 
question,  says :  ^^  We  have  repeatedly  held  *  that  the  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  between  citizens  of  differ- 
ent States  cannot  be  impaired  by  the  laws  of  the  States,  which  prescribe 
the  modes  of  redress  in  their  courts,  or  which  regulate  the  distribution 
of  their  judicial  power.'  If  legal  remedies  are  sometimes  modified  to 
suit  the  changes  in  the  laws  of  the  States,  and  the  practice  of  their  coui*ts, 
it  is  not  so  with  equitable.  The  equity  jurisdiction  of  the  courts  of  the 
United  States  is  the  same  that  the  High  Court  of  Chancery  in  England 
possesses,  is  subject  to  neither  limitation  nor  restraint  by  State  legisla- 
tion, and  is  uniform  throughout  the  different  States  of  the  Union.^ 

In  view  of  these  authorities  it  is  clear  that  the  statute  of  New  York 
upon  the  subject  of  limitation  does  not  affect  the  power  and  duty  of  the 
court  below  —  following  the  settled  rules  of  equity — to  adjudge  that 
time  did  not  run  in  favor  of  defendants,  charged  with  actual  concealed 
fraud,  until  after  such  fVaud  was  or  should  with  due  diligence  have  been 
discovered.  Upon  any  other  theory  the  equity  jurisdiction  of  the  courts 
of  the  United  States  could  not  be  exercised  according  to  rules  and 
principles  applicable  alike  in  every  State.  It  is  undoubtedly  true,  as 
announced  in  adjudged  cases,  that  courts  of  equity  feel  themselves 
bound,  in  cases  of  concurrent  jurisdiction,  by  the  statutes  of  limitation 
that  govern  courts  of  law  in  similar  circumstances,  and  that  sometimes 
they  act  upon  the  analogy  of  the  like  limitation  at  law.  But  these  gen> 
eral  rules  must  be  taken  subject  to  the  qualification  that  the  equity'  juris- 
diction of  the  courts  of  the  United  States  cannot  be  impaired  b}'  the 
laws  of  the  respective  States  in  which  they  sit  It  is  an  inflexible  rule 
in  those  courts,  when  applying  the  general  limitation  prescribed  in  cases 
like  this,  to  regard  the  cause  of  action  as  having  accrued  at  the  time  the 
fraud  was  or  should  have  been  discovered,  and  thus  withhold  from  the 
defendant  the  benefit,  in  the  computation  of  time,  of  the  period  during 
which  he  concealed  the  fraud. 

It  results  that  even  if  this  be  not  an  action  ^*  to  procure  a  judg- 
ment, other  than  for  a  sum  of  money,  on  the  ground  of  fVaud/'  within 
the  meaning  of  the  New  York  Code  of  Procedure,  the  limitation  of  six 
years,  being  applied  here,  does  not,  as  adjudged  below,  commence  from 
the  commission  of  the  alleged  frauds. 

In  Burke  v.  Smith,*  where  the  local  statute  prescribed  six  years  for 
the  commencement  of  actions  for  fraud,  the  court,  after  observing  that 
equity  acts  or  refuses  to  act  in  analogy  to  the  statute,  said :  *^  We  think 

.    1  Robinson V.  Campbell,  2 Wheat.  U.S.  Barber  v.  Barber,  21  id.  672;  Qreen  v. 

290;  Boyle  v.  Zachary,  6  Pet.  (U.  S.)  66S;  Greighton,  28  id.  105. 

Liringstmi  o.  Story,  9  id.  666;  Stearns  v.         *  Eirbyv.  Lake  Shore,  &C.R.R. Co.,  ante 

Page,7  How.  (U.  S.)  819;  Rnasel  v.  South-         *  See  note  7,  p.  706. 

aid,  12  id.  147;  Nera  9.  Scott,  18  id.  272;  .     «  16  WaU.  (U.  S.)  401. 
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a  court  of  equity  will  not  be  moved  to  set  aside  a  fraudulent  transaction 
at  the  suit  of  one  who  has  been  quiescent  during  a  period  longer  than 
that  fixed  b}^  the  statute  of  limitations,  after  he  had  knowledge  of  the 
fraud,  or  after  he  was  put  upon  inquiry  with  the  means  of  knowledge 
accessible  to  him.''  Without  inquiring  whether  the  plaintiff  was 
not  guilty  of  such  gross  laches,  in  applying  for  relief,  as  deprived  him 
of  all  right  to  the  aid  of  equity,  and  giving  him  the  benefit  of  the  limita- 
tion of  six  years,  to  be  computed  from  the  discovery  of  the  fraud,  there 
seems  to  be  even  then  no  escape  firom  the  conclusion  that  the  suit  was 
not  brought  in  time.  Seven  years,  lacking  onlj'  seven  days,  elapsed 
after  the  discovery  of  the  frauds  by  the  plaintiff's  testator  before  suit 
was  brought. 

S'KC.  276.  Instances  in  wbioh  the  Statate  will  not  rnn  until  Frand 
diaoovered.  —  In  order  to  avail  himself  of  the  rule  as  to  concealed 
fraud,  to  excuse  dela}-  in  bringing  an  action,  the  bill  or  complaint 
should  set  forth  the  nature  of  the  transaction  fully,  and  also  the  acts 
of  concealment,  and  the  time  of  its  discover3\^ 

The  provision  that  if  a  person  liable  to  an  action  shall  conceal  the 
fact  from  the  knowledge  of  the  person  entitled  thereto,  the  action  may 
be  commenced  at  any  time  within  the  period  of  limitation  after  the  dis- 
covery of  the  cause  of  action,  applies  to  causes  of  action  for  A*aud,  as 
well  as  to  other  causes  of  action ;  but  the  concealment  contemplated  by 
the  statute  is  something  more  than  mere  silence:  it  must  be  of  an 
affirmative  character,  and  must  be  alleged  and  proved  so  as  to  bring 
the  case  clearly  within  the  meaning  of  the  statute.^      Something  more 

^  State  0.  Giles,  62  Ind.  856.  induced  by  further  fraudulent  misrepre- 

If  at  the  time  of  the  discovery  of  a  sentations  and  undue  influence  to  discon- 

fraud,  the  party  injured  has  a  legal  capa-  Unue  the  same,  that  another  action  to  set 

city  to  act  and  to  contract,  his  right  of  aside  said  conveyance,  commenced  more 

action  accruesand  the  statute  of  limitations  than  ten  years  after  the  discovery  of  the 

begins  to  run  against  it,  irrespective  of  the  original  fraud,  was  barred  by  the  statute, 
degree  of  intelligence  possessed  by  him,  or         Piper  t>.  Hoard,  107  N.  Y.  67. 
of  his  freedom  from  undue  influence,  or  his         '  Wynne  v.  Gomelison,  62  Ind.  812 ; 

ability  to  resist  it.    The  fact,  therefore,  Township  of  Boomer  v,  French,  40  Iowa, 

that  the  person  injurad  was,  after  a  dis-  601  ;  Stanley  v.  Stanton,  86  Ind.  445.    A 

covery  of  fraud,  induced  by  other  fraudu-  request  by  one  of  two  indorsers  of  a  note 

lent  representations,  or  by  undue  influence,  that  suit  be  delayed  against  him,  or  that 

to  refrain  from  prosecuting  until  the  time  the  other  indorser  be  sued  flrst,  is  no  case 

limited  by  the  statute  has  expired,  is  no  for  the  interference  of  a  court  of  equity, 

answer  to  a  plea  of  the  statute.    It  must  be  Bank  of  Tenn.  v.  Hill,  10  Humph.  (Tenn.) 

made  to  appear  that  at  the  time  of  the  dis-  176.    So  where,  in  an  account  settled  be- 

covery  he  had  not  the  legal  capacity  to  act  tween  the  parties,  the  plaintiff  has  erro- 

Therefore,  it  was  held,  where  the  owner  of  neously  credited  the  defendants  with  an 

real  estate  was  induced  to  convey  the  same  amount  which,  for  that  reason,  he  would 

by  fraudulent  representations  and  undue  be  entitled  to  recover.     Brown  v.  Edes, 

influence  on  the  part  of  the  grantee,  and  87  Me.  492.    Nor  is  a  denial  on  the  part 

after  discovery  of  the  fraud  commenced  an  of  the  defendant,  that  he  was  part  owner 

action  against  the  grantee  to  set  aside  the  in  a  vessel,  made  when  a  portion  of  an 

conveyance    because    thereof,    but    was  account  for  repairs  was  presented  to  him, 
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than  mere  silence  is  necessary,  unless  the  Relationship  of  the  parties 
is  such  that  the  party  is  bound  to  speak ;  ^  it  is  necessary  that  some 
effort  to  conceal  the  fraud  should  have  been  made,  either  by  prevent- 
ing an  investigation,  or  by  misleading  the  party  making  inquires  or 
that  misrepresentations  were  made  by  the  party  which  were  calculated 
to  mislead  him.  In  other  words,  some  affirmative  acts  to  conceal  the 
fraud  must  be  shown,'  and,  according  to  the  case  last  cited,  the  party 
seeking  to  avoid  the  statute  must  have  exercised  proper  diligence.* 
Mere  silence  or  passiveness,  there  being  no  fiduciary  relation  or  act  of 
the  party  calculated  to  deceive  or  lull  inquiry,  is  not  a  fraudulent 
concealment  within  the  meaning  of  the  statute.^     The  rule  that  the 

such  a  fraadulent  concealmeiit  as  to  pre-  mentfor  the  purpose  of  obtaining  a  patent 

vent  him  from  availing  himself  of   the  would  have  led  to  infoimation  of  its  issu- 

plea  of  the  statute.     Rense  v.  Southard,  ance,  which  is  the  only  fact  claimed  to 

89   Me.   404.     But  where    the  delay  of  have  been  discovered,  the  concealment  or 

the  plaintiff  to  seek  relief  was  occasioned,  destruction  of  the  patent  will  not  constitute 

in  part  at  least,  by  the  promise  of  the  fraud  which,  under  the  statute,  will  oper- 

defendant  to  rectify  the  errors  complained  ate  to  prevent  the  accrual  of  a  cause  of 

of,  the  existence  of  such  errors  came  to  the  action,  until  its  discovery.     In  Wisconsin 

knowledge  of  the  plaintiff  gradually,  and  it  is  held  that  actual  notice  of  the  facts  is 

the  circumstances  of  the  case  were  such  necessary,  and  constructive  notice  will  not 

that  the  defendant  could  suffer  nothing  by  put  the  statute  in  motion,  under  a  statute 

the  delay,  it  was  held  that  the  plaintiff  providing  that  a  cause  of  action  for  relief 

was  not  precluded  from  relief  on  the  ground  on  the  ground  of  fraud  does  not  accrue  un- 

that  he  had  not  sought  it  within  reason-  til  the  discovery  of  the  facts  constituting 

able    time.     Callender   v.  Colegrove,    17  the  fraud.     Fox  v.  Zimmermann,  77  Wis. 

Conn.  1.     And  where  it  is  agreed  between  414.     In  New  York  it  was  held  that  an 

the  assignor  and  assignee  of  a  promissory  action  to  rescind  a  purchase  of  stock  in  a 

note,  at  the  time  of  the  assignment,  that  corporation,  induced  by  fraud,  does  not  ac- 

the  assignee  need  not  demand  payment  of  crue  until  the  discovery  of  the  fraud  by 

the  maker  before  a  certain  time,  it  is  no  plaintiff  or  the  person  under  whom  he 

laches  in  the  assignee  not  to  commence  claims.  Bosley  v.  National  Mach.  Co.,  123 

suit  on  the  note  before  that  time.  Nance  i;.  N.  Y.  550. 

Dunlavy,  7  Blackf.  (Ind.)  172.    When  the         The  statute  does  not  run  as  to  a  claim 

limitation  is  by  agreement,  as  in  an  Insur-  against  a  firm  of  solicitors  for  money  sent 

ance  policy,  it  is  generally  held  that  any  them  to  invest  but  which  is  embezzled  by 

conduct  on  the  part  of  the  insurers  which  their  clerk,  until  discovery  of  that  fact, 

leads  the  insured  to  delay,  is  a  waiver  of  where  they  represent  that  it  has  been  in- 

the  limitation.     Black  v.  Winnisheik  Ins.  vested  and  continue  to  pay  interest  on  it. 

Co.,  31  Wis.  74  ;  Fullam  v.  N.  Y.  Union  This  rule  is  unaffected  by  the  English 

Ins.  Ca,  7  Gray  (Mass.),  61 ;  McKown  v.  Trustee  Act,  1888.     Moore  v.  Knight,  I 

Whitman,  31  Me.  448;  Buckner  v.  Calcote,  Ch.  547.    In  Louisiana  it  is  held  that  pre- 

28  Miss.  432.  scription  against   an  action  to  annul  a 

^  Miller  r.  Powers,  119  Ind.  79 ;  Jack-  judgment  for  fraud  only  runs  from  the  date 

son  V,  Buchanan,  59  id.  390  ;  Wynne  v.  of  discovery  of  the  fraud.     Lazarus  v.  Mc- 

Comellson,  52  id.  313.  Guirk,  42  La.  An.  194. 

^  Stow  V.  Brown,  116  Ind.  78.  The   statute  does  not  begin   to   run 

'  SeeRhotonv.  Mendenhall,  17  0r.  199.  against  the  claim  of  a  shipper  to  recover 

*  Tillson  V.  Ewing  (Ala. ),  8  So.  404.  back  excessive  payments  of  freight  charges 

In  this  case  the  court  held  that  where  due  so  long  as  he  has  no  knowledge  of  his 

and  proper  inquiry  for  a  certificate  of  entry  rights,  owing  to  the  fraudulent  conceal- 

filed  in  the  proper  governmental  depart-  ment  of  the  cause  of  action  by  the  carrier. 
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^^  coQoealment "  which  presents  the  running  of  the  statute  must  be  of 
a  [K>sitive  and  affirmative  character  was  applied  in  Indiana,  where  one 
sued  for  criminal  conversation  had  persuaded  the  plaintiff's  wife  to 
deny  the  same  for  two  years ;  and  the  court  held  that  such  denial  or  pro- 
cui^ment  thereof  was  no  "concealment/*^  Living  with  a  woman 
without  marriage  to  her,  and  publicly  acknowledging  her  as  the  wife  of 
defendant,  does  not  constitnte  a  case  of  concealment  of  the  crime  of 
fornication^  such  as  will  take  the  offence  out  of  the  statute  of  limitations.^ 
In  Iowa,  the  provision  of  the  code  as  to  fraud  is  held  to  apply  only  in 
cases  of  equitable  cognization ;  and  in  a  case  where  B.  conveyed  to  his 
son,  who  died  shortly  afterwards,  leaving  an  illegitimate  son  whom  he 
had  recognized,  and  after  the  death  of  his  son,  B.  again  conve^^ed  the 
property  to  another,  in  fraud  of  the  rights  of  the  grandson,  who  had  no 
knowledge  of  the  existence  of  the  estate  of  his  father  until  twenty  years 
afteryrards,  whereupon  he  immediately  commenced  his  action,  it  was 
held  that  it  was  barred  by  the  statute.'  In  Maryland,  it  is  held  that 
where  one  practises  frand,  to  the  injury  of  another,  the  subsequent  con- 
cealment of  it  from  the  injured  party  is  in  itself  a  fraud ;  and  if  he  is 
thereby  kept  in  ignorance  of  his  cause  of  action,  he  is  kept  in  ignorance 
by  ^^  the  fraud  of  the  adverse  party,"  within  the  meaning  of  the  statute 
regarding  the  right  of  action  '^  to  have  first  accrued  at  the  time  at  which 
such  fraud  shall,  or  with  usual  and  ordinary  diligence  might,  have  been 

Cook  V.  Chicago,  R.  I.  &  P.  R.  Ca,  81  formed  by  his  debtor  that  he  condacted  his 

Iowa.  business  in  his  wife's  name  to  prevent  his 

The  statute  does  not  apply  to  an  action  credlton  from  hampering  him,  it  is  an  ac- 

brought  to  procure  the  cancellation  of  a  knowledgment  that  he  then  had  notice  of 

sheriff's  deed  of  land  sold  under  a  judg-  the  fraud,  so  as  to  set  the  statute  running 

roent  which  had  been  purchased  and  held  from  that  date  against  an  action  by  him 

by  one  who,  acting  under  a  trust,  had  col-  against  the  wife.     Osborne  v.  Wilkes,  lOS 

lected  funds  for  its  satisfaction,  to  such  N.  0.  651. 

purchaser,  and  to  remove  the  incumbrance        In  Ohio  the  statute  begins  to  run  against 

of  the  judgment  from  the  property.     Wil-  an  action  to  reform  a  written  instrument  on 

son  V.   Brookshire,   126    Ind.    497.      In  the  ground  of  mistake,  upon  the  ezeoution 

Kentucky  it  is  held  that  the  statute  runs  of  the  instrument,  and  not  upon  the  dii* 

against  an  action  by  a  creditor  to  subject  covery  of  the  mistake.     Bryant  v.  Swet- 

his  debtor's  lands  to  the  payment  of  his  land,  48  Ohio  St.  194. 
debt,  although  the  creditor  lived  in  a  dis-        But  in  Nebraska  it  is  held  that  the 

tant  county  and  did  not  know  of  a  convey-  statute  begins  to  run  against  a  suit  to  cor« 

ance  by  his  debtor  of  the  land  and  a  vecord  rect  a  mistake  in  the  drafting  or  recording 

of  the  deed  in  the  county  where  the  debtor  of  a  deed,  where  the  correction  involves  no 

lived.     CockriU  v.  Cockrill  (Ky.),  18  Ky.  change  of  actual  possession  or  disturbance 

L.  Rep.  10.  of  investments,  upon  the  discovery  of  the 

The  statute  only  begins  to  run  against  mistake,  or  of  such  fact  or  facts  as  would 

an  action  to  charge  a  trustee*  for  the  trust  put  a  person  of  ordinaxy  intelligence  and 

property  which  has  been  fraudulently  pur-  prudence  on  inquiry.    Ainsfield  v.  More, 

chased  at  a  judicial  sale  for  his  benefit,  1  Neb.  L.  J.  202. 
from  the  discovery,  by  the  cestui  que  trtut,         ^  Jackson  v.  Buchanan,  69  Ind.  890. 
of  the  facts  constituting  fraud.    Lewis  v.         '  Robinson  v.  State,  57  Ind.  118. 
Welch  (Minn.),  48  N.  W.  608.  '  Brown  v.  Brown,  44  Iowa,  849. 

When  a  creditor  admits  that  he  waa  in« 
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known  or  disoovered."^  In  Illinois,  it  is  held  that  there  is  no  role  which 
requires  a  trustee  or  cestui  to  execute  and  record  any  instrument  to 
counteract  the  record  of  a  forged  release  of  the  trust  deed.  Nor  is  the 
owner  of  land  limited  to  any  particular  period  for  commencing  proceed- 
ings, at  law  or  in  equity,  against  a  forger  of  title  to  his  land,  to  vindicate 
his  good  title  against  the  fraudulent  claim  of  the  forger,  or  one  claiming 
under  him.  He  may  bide  his  time,  and  trust  to  the  strength  of  his 
title.'  In  Minnesota,  it  is  held  that,  under  the  statute,  time  commences 
to  run  for  a  fraudulent  conversion  from  the  time  of  its  discovery.*  In 
Louisiana,  an  action  by  a  Judgment  creditor,  to  annul  a  mortgage  on  the 
ground  that  it  was  fraudulent,  was  held  to  be  barred  by  the  statute  in  one 
year.^  In  West  Virginia,  the  statute  is  held  to  run  f^ainst  a  suit  to  set 
aside  a  conveyance  as  fraudulent  against  creditors,  founded  on  the 
charge  that  its  provisions  are  such  as  to  render  it  voidable,  as  matter 
of  law,  from  the  time  when  the  deed  was  made ;  but  that  it  does  not 
run  against  a  suit  founded  on  the  charge  of  a  fraudulent  intent,  in  fact, 
except  from  the  time  of  discovering  the  fraud.'  In  Iowa,  an  action  by 
a  tenant  in  common  to  recover  possession  of  the  common  property 
which  is  fraudulently  held  by  his  co-tenant,  and  to  which  the  latter  has 
acquired  a  tax  deed,  is  not  held  to  be  barred  at  the  expiratioil  of 
.five  years  from  the  recording  of  the  deed.^  In  Arkansas,  under  the  code 
of  practice,  when  courts  can  exercise  equitable  and  legal  Jurisdiction,  if 
the  administrator  pleads  the  statute  of  limitations  in  a  suit  founded  on 
a  cause  of  action  accruing  in  the  lifetime  of  his  intestate,  fraudulent 
conversion  and  concealment  by  the  intestate  may  be  given  in  evidence 
in  answer  to  such  plea.^ 

1  Wear  v.  Skinner,  46  Md.  847.    See'  itor  brouglit  suit  thereon  against  the  mak- 

also  Findlej  v.  Stewart^  46  Iowa,  665.  ers,  wherenpon  the  surety,  by  reason  of 

3  Chandler   v.    White,   84    111.    436.  such  alteration,  defeated  a  recovery  ;  and. 

Where  parties  secured  to  themselves  the  the  principal  proving  insolvent,  the  cred- 

legal   title  of  a  Mexican  grant,  by  the  itor,  within  six  years  from  such  action,  but 

presentation  to  the  board  of  land  commis-  more  than  six  years  from  the  transfer  of 

doners  of   a  worthless  document,  as    a  such    note,  instituted    suit    against   the 

transfer  of  the  grantee's  interest,  whereby  .payee,  his  debtor,  who  pleaded  the  six 

a  fraud  was  committed  upon  the  heirs  of  years'  statute  of  limitations.    It  was  held, 

the  grantee,  —  held,   that  the  patentees  on  demurrer  to  a  reply  alleging  that  the 

would,  in  equity,  be  converted  into  trus-  plaintiff  bad  no  notice  of  such  fraud  until 

tees,  and  that  the  statute  of  limitations  such  action  on  the  note,  that  the  action  is 

would  not  commence    to   run,  in   such  not  barred,  the  plaintiff's  right  of  action 

case,  against  the  right  of  the  heirs,  untU  being  postponed,  by  such  fraud,  until  the 

their  discovery  of  the  fraud.    Hardy  v,  discovery  thereof.    Bescher  v»  Paulus,  68 

Harbin,   4  Sawyer  (U.  S.  C.   C),   686.  Ind.  271. 

The    payee  of  a   promissory  note,  exe-  *  Commissioners  r.  Smith,  22  Minn.  97. 

cuted  by  a  principal  and  surety,  altered  ^  Brewer  v.  Kelly,  24  La.  Ann.  246 ; 

the  same,  with  the  consent  of  the  princi-  Powell  v.  CNeill,  id.  622. 

pal  only,  by  extending  the  time  of  pay-  *  Hunter  v.  Hunter,  10  W.  Ya.  128. 

ment,  and  then  transferred  the  same,  by  *  Austin    v.   Barrett,   44   Iowa,  488 ; 

delivery  merely,  to  a  creditor  whom  he  Muir  v.  Bozarth,  id.  499. 

owed  in  payment  of  the  debt    Upon  the  t  Meyer  «.  Qnarteman,  28  Ark.  46. 
maturity  of  the  note  as  altered,  the  cred- 
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It  is  an  invariable  rule  that  the  fraud  must  have  been  one  which  was 
concealed  from  the  plaintiff  by  the  defendant,  or  which  was  of  such  a 
character  as  necessarily  implied  concealment .  And  the  acts  which  are 
claimed  to  constitute  the  fraud  are  evidenced  by  public  record  or  by 
judicial  proceedings,  and  it  cannot  be  claimed  that  there  was  such  a  con- 
cealment as  would  prevent  the  operation  of  the  statute.^ 

In  this  case  Miller,  J.,  among  other  things,  said :  ^'  The  acts  which 
constituted  the  fraud  as  alleged  in  the  bill  were  open  and  public  acts. 
The  note  and  mortgage  were  recorded  in  the  proper  public  office  of  the 
proper  county.  The  possession  of  the  defendants  was  obtained  by 
judicial  proceedings  which  are  open  to  everybody's  examination,  and 
which  were  probably  well  known  in  the  entire  community.  The  very 
circumstances  were  in  1869,  and  that  plaintiff  consulted  a  lawyer  upon 
this  subject  shows  that  he  was  aware  of  the  fact  that  the  plaintiffs  were 
contesting  his  right  to  the  property,  but  if  he  had  made  an}'  inquiry  at 
all  he  must  have  known  upon  what  they  rested  their  title. 

^^  Nor  does  the  statute  apply  when  the  party  affected  by  the  fraud 
might,  with  ordinary'  diligence,  have  discovered  it  But  the  failure  to 
use  such  diligence  may  be  excused  when  the  party  has  been  lulled  into 
security  b}'  reason  of  some  relation  of  trust  and  confidence,  as  principal 
and  agent,  client  and  attorney*  cestui  que  trust  and  trustee,  between 
the  parties  committing  the  fraud  and  the  party  who  was  affected  by  it, 
rendering  it  the  duty  of  the  former  to  disclose  to  the  latter  the  true 
state  of  the  transaction,  and  when  it  appears  that  it  was  through  con- 
fidence in  the  acts  of  the  party  who  committed  the  fraud  that  the  other 
was  prevented  from  discovering  it."  * 

The  omission  to  disclose  to  the  owner  a  trespass  upon  laud,  if  there 
is  no  fiduciary  relation  between  the  parties,  and  the  owner  has  the 
means  of  discovering  the  facts,  and  nothing  has  been  done  to  prevent 
him  from  discovering  them,  is  not  a  fraudulent  concealment,  within  the 
statute.'  But  where  an  agent  or  an  officer  of  a  corporation  falsely 
represents  that  he  has  paid  a  debt  of  his  principal  or  of  the  corporation, 
and  thereby  induces  the  payment  of  the  amount  to  him,  the  cause  of 
action  does  not  arise  until  the  fraud  is  discovered.^  The  fraudulent 
concealment  must  have  been  that  of  the  party  sought  to  be  charged, 
and  a  mere  allegation  or  proof  that  it  was  the  act  of  his  agent  will  not 
be  sufficient,  unless  he  is  in  some  way  shown  to  have  been  instrumental 
in,  or  cognizant  of,  the  fraud ;  ^  and  in  all  cases  the  plaintiff  takes  the 

1  Norris  V.  Haggen,  136  U.  S.  886.  •  Nudd  v,  Hamblin,  8  Allen  (Mass.), 

«  Way  V.  Cutting,  20  N.  H.  187 ;  ISO. 
Bricker  v,  Lightner,  40  Penn.  St.  199 ;  *  Atlantic  Bank  ».  Harris,  118  Mass. 
Livennore  v,  Johnson,  27  Miss.  284  ;  Vigus  147.  But  procoring  the  settlement  and 
V,  O'Bannon,  118  111.  346;  Atlantic  discharge  of  an  existing  cause  of  action  by 
National  Bank  v.  Harris,  118  Mass.  147  ;  fraudulent  means  is  held  not  such  a  fraud- 
Wear  V.  Skinner,  46  Md.  257  ;  Wilson  v.  nlent  concealment  as  is  within  the  statute. 
Ivy,  32  Mi&8.  238.  Penobscot  R.  R.  Co.  v.  Mayo,  65  Me.  656. 

*  Steyenson  v,  Robinson,  39  Mich.  160. 
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burden  of  establishing  the  fraud,  so  as  to  bring  his  case  within  the 

statute.^    So,  too,  it  must  relate  to  the  cause  of  action,  and  does  not 
apply  to  the  concealment  of  property,  so  that  it  cannot  be  reached  upon 

execution.'    Except  where  made  so  by  statute,  mere  ignorance  of  one's 
rights  does  not  prevent  the  operation  of  the  statute.* 

1  Evans  v,  Montgomeiy,  50  Iowa,  825.  the  balance;  bat,  failing  to  obtain  a  per- 

Proof  of  a  mere  non-naer   of   corporate  formance  of  sach  promise,  he  sought  to 

powers  is  not  a  concealment  of  the  corpora-  enjoin  the  collection,  to  the  extent  of  such 

tion  such  as  to  suspend  the  running  of  the  payments,  of  a  judgment  for  the  whole 

statute.     Fort  Scott  v.   Schulenberg,   22  amount  of  the  note.     Held,  that  the  fact 

Kan.  648.     So  where  a  guardian  refused  that  both  parties  were  officers  in  a  com« 

to  settle  with  his  ward,  and  put  him  off  pany,  and  had  intimate  personal  and  confi- 

for  several  years,  saying  that  he  had  the  dential  relations  with  each  other,  did  not 

matter  fixed,  it  was  held  that  the  evidence  take  the  case  out  from  the  bar  of  the  stat- 

did  not  disclose  such  fraud  as  would  take  ute  of  limitations. 

the  case  out  of  the  statute.      Jones  v.  ^  Humphreys  v.  Mattoon,  43  Iowa,  556. 

Strickland,  61  Ga.  856.     In  an  action  by  In  Rice  o.  Burt,  4  Cush.  (Mass.)  208,  the 

a  judgment  plaintiff,  who  had  been  induced  concealment  of  property  by  an  insolvent 

by  one  in  collusion  with  the  debtor  to  sell  debtor  from  his  assignee,  and  the  conceal- 

the  judgment  for  half  its  amount,  it  was  ment  from  a  creditor  of  fraudulent  acts, 

held  that  the  six  years'  limitation  of  the  which  if  known  would  have  enabled  the 

Indiana  statute  to  ''an  action  for  relief  creditor  to  avoid  the  debtor's  discharge^ 

against  frauds"  commenced  to  run  when  was  held  not  to  constitute  a  fraudident 

the  fraud  was  perpetrated,  and  was  not  concealment  of  the  plaintiff's  cause  of  ac- 

avoided  by  a  replication  alleging  that  the  tion.     In  Fleming  v,  Culbert,  46  Penn.  St. 

debtor    fraudulently  concealed  the   facts  498,  the  investment  of  money  in  bonds, 

alleged  in  the  complaint,   touching    the  &c.,  by  an  attorney  in  fact,  instead  of  re- 

incumbering  or  conveying  of  the  property,  mitting  it  to  his  client,  was  held  not  a 

the  confession  of  judgment,  his  ownership,  fraudulent  concealment  which  would  sus- 

&c7,  and  that  the  plaintiff  had  no  knowl-  pend  the   statute.      See  also  Munson  v. 

edge  of  them  until  a  short  time  before  the  Hallowell,  26  Tex.  475. 

suit  was  brought.     Wood  v.   Carpenter,  '  Foster  t;.  Rison,  17  Gratt  (Va.)  321; 

101  IT.  8.  135.     See  also  Mercantile  Bank  Campbell  v.  Long,  20  Iowa,  382;  Baasand 

V.    Carpenter,     id.    567.      In    Sweet    v,  v.  White,  9  Rich.  (S.  C.)  Eq.  483;  Bank 

Hentig,  24  Kan.   497,  the  indorser  of  a  v.   Waterman,   26  Conn.   324;   Abell   v, 

note    made    several    payments    thereon,  Harris,  11  G.  &  J.  Q/Ld.)  361;  Martin  v, 

trusting  to  the  payee's  promise  to  credit  Bank,   81   Ala.  115;  Davis  ^  Gotten,  2 

him  with  them,  and  take  a  judgment  for  Jones  (N.  C.)  £q.  430. 
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CHAPTEE  XXra. 


Mutual  Accounts,  &o. 


Sbo.  277.  Statutory  Provisions  as  to.  Sbo.  279.  Mercbants'  Acootints. 

278.  What  are  Mutual  Accounts.  280.  Stated  Accounts. 

Sec.  277.  Statutory  Provisions  as  to.  —  Formerly  the  doctrine  rel- 
ative to  mutual  accounts  was  predicated  upon  the  rule  advanced  ia 
Catlin  V,  Skoulding,^  that  the  statute  only  attached  fh)m  the  date  of  the 
last  item  on  either  side  of  the  account.  This  rule  was  generally  adopted 
in  this  country.^    In  most  of  the  States  this  rule  has  now  been  adopted 

1  Catlin  V.  Skoulding,  6T.  B.  189.    See  Tewell,  llQ.k  J.  (Md.)  212;  Trumbull 

also  Granch  V.  Kirkman,  Peake's  Cas.  164.  v.  Stroecker,   4  McGord   (S.   C.;,    215; 

>  Hatchmson  V.  Pratt,  2  Vt.  149;  Wood  Buntin  v,  Lagow,  1  Blackf.  (Ind.)  573; 

V,  Barney,  2  id.  869 ;  Davis  v.  Smith,  4  Hibler  v.  Johnson,   18    N.   J.    L.    266  ; 

Me.  837  ;  Penn  v,  Weston,  20  Mo.  IS  ;  Knipe  v.  Knipe,   8  Blackf.  (Ind.)  800 ; 

Cogswell  V.  DoUiver,  2  Mass.  217 ;  Belles  M'Naugbton  v.  Norris,  1  Hayw.  (N.  C.) 

V,  Belles,  12  N.  J.  L.  339  ;  Pridgen  v.  216  ;  Sumter  v.  Morse,  2  Hill  (S.  C),  92  ; 
Hill,  12  Tex.  874  ;  Swearingen  v.  Harris,,   Mandeville  v.  Wilson,  5  Cranch  (IJ.  S.), 

1  W.  &  S.  (Penn.)  856  ;  Thomas  v.  Hooper,  15  ;  Toland  v.  Spring,  12  Peters  (U.  S.), 
id.  467  ;  Chambers  v.  Mooks,  25  Penn.  St.  800 ;  Smith  v,  Buecaster,  7  K.  J.  L.  857. 
256  ;  Sickles  v.  Mather,  20  Wend.  (N.  Y.)  But  in  New  Hampshire  this  doctrine  is 
72  ;  Coster  v.  Murray,  6  Johns.  (N.  Y. )  denied.  Blair  v.  Drew,  6  N.  H.  285. 
Ch.  522  ;  Ramchander  v.  Hammond,  2  id.  Hannan  v.  Engleman,  49  Wis.  278  ; 
200;  Union  Bank  v.  Enapp,  3  Pick.  (Mass.)  TumbuU  v,  Strohecker,  4  McCord  (S.  C.) 
96  ;  Tucker  v.  Ives,  6  Cow.  (N.  Y.)  193 ;  210  ;  Van  Swearingen  v,  Harris,  1  W.  & 
Chamberlin  w.  Cuyler,  9  Wend.  (N.  Y.)  S.  (Penn.)  356  ;  Mauney  ».  Coit,  86  N.  C. 
126  ;  Edmonstone  v.  Thompson,  15  id.  463  ;  Waffle  v.  Short,  25  Kan.  503 ;  Keller 
559 ;  Bass  v.  Bass,  6  Pick.  (Mass.)  364 ;  v.  Jackson,  58  Iowa,  629 ;  Chambers  v. 
Ashley  v.  Hills,  6  Conn.  248  ;  M'Clellan  Chambers,  78  Ind.  400 ;  Gunn  v.  Ounn,  74 
V.  Croften,  6  Me.  808  ;  App  v.  Driesbach,  Qa.  555  ;  Floumay  v.  Wooten,  71  id.  168 ; 

2  Rawle  (Penn.),  287  ;  Brady  V.  Calhoun,  Ford  v.  Clark,  72  id.  760;  Kutz  v. 
1  Penn.  140 ;  Moora  v.  Munro,  4  Rand.  Fleischer,  67  Cal.  98 ;  Ware  v.  Manning, 
(Va. )  488  ;  Newsome  v.  Persons,  2  Hayw.  86  Ala.  288. 

(N.  C.)  242;  Davis  v.  Tiem,  2  How.  (Miss.)  See  Gage  v.  Dudley,  64  N.  H.  271,  and 

786  ;  Fitch  v.  Hillary,  1  Hill  (S.  C),  292  ;  Livermore  v.  Rand,  26  N.  H.  85,  where 

Taylor  v,  McDonald,  2  McCord  (S.  C),  this  doctrine  is  denied,  following  the  rule 

178  ;  Kimball  ».  Brown,  7  Wend.  (N.  Y.)  adopted  in  Blair  v.  Drew,  6  N.  H.  235. 

322  ;  Swearingen  v.  Harris,   1   W.  &  S.  See  also  Perry  v.  Chesley,  77  Me.  398, 

(Penn. )  356 ;  Thompson  v.  Hopper,  1  W.  and  Lancey  v.  R.  B.  Co.,  72  id.  88,  where 

k  S.  (Penn.)  467  ;  Hay  v.  Kramer,  2  S.  it  is  held  that  the  last  item  of  an  account 

k  W.  (Penn.)  137  ;  Ingraham  v.  Sherard,  does  not  save  the  statute  unless  there  are 

17  S.  &  R.  (Penn.)  847  ;  Beltzhoover  v,  other  items  within  six  years. 
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by  positive  enactment.  Thus,  in  Maine,  the  statute  ^  provides  that  ^'  in 
all  actions  of  debt  or  assumpsit  to  recover  the  balance  due,  in  cases 
where  there  have  been  mutual  dealings  between  the  parties,  the  items 
of  which  are  inserted,  whether  kept  or  proved  by  one  party  or  both, 
the  cause  of  action  shall  be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  in  such  account ; "  and  a  similar  provision  exists  in  the  stat- 
ute of  Massachusetts,  New  York,  Alabama,  Arkansas,  Colorado,  Dela- 
ware, Florida,  Indiana,  Iowa,  Mississippi,  Missouri,  Minnesota,  North 
Carolina,  South  Carolina,  Oregon,  California,  Michigan,  Wisconsin, 
Nevada,  Tennessee,  Arizona,  Dakota,  Idaho,  Montana,  New  Mexico, 
and  Utah.  In  Rhode  Island,  New  Jersey,  Kentucky,  Maryland,  Vir- 
ginia, West  Virginia,  and  Pennsylvania,  the  provision  is  substantially 
the  same  as  in  the  statute  of  James.  In  Virginia  and  West  Virginia  an 
action  must  be  brought  upon  any  store  account  for  goods  charged 
therein  within  two  years.  In  Texas,  in  all  accounts,  except  between 
merchant  and  merchant,  their  factors  and  agents,  the  respective  time 
or  date  of  the  delivery  of  each  article  charg)ed  must  be  specificall}' 
stated,  and  the  statute  runs  against  each  item  from  the  date  of  delivery, 
unless  otherwise  agreed.  In  Louisiana,  the  accounts  of  retailers  of 
provisions  and  liquors,  and  the  accounts  of  all  merchants,  whether  sell- 
ing by  retail  or  wholesale,  are  barred  within  three  years  from  the  time 
when  the  articles  charged  shall  have  been  furnished,  but  upon  open 
accounts  the  statute  does  not  run  until  five  years. 

Sec.  278.  Wliat  are  Mutual  Acoonnts.  —  Mutual  accounts  are  made 
up  of  matters  of  setoff,  or,  in  other  words,  are  accounts  between  parties 
who  have  a  mutual  and  alternate  course  of  dealings,^  under  an  implied 

In  Gage  v.  Dudley,  anU,  the  accounts  Gunn  v.  Gann,   74  Ga.   655 ;  Dunn  p. 

between  the  parties  could  hardly  be  said  to  Flemming,  78  Wis.  545  ;  Kutz  v.  Fleischer, 

be  mutual  accounts,  within  the  meaning  67  Cal.  98 ;  Boots  v.  Mason,  &c.  Co.,  27 

of  the  term,  and  no  agreement  between  the  W.  Va.  488  ;  Webster  v.  Byrnes,  32  Md. 

parties,  express  or  implied,  was  shown,  to  86  ;  Chapman  v,  Goodrich,  55  Vt.  854  ; 

apply   the  yearly   balance   between    the  Hodge  v.  Manley,   25  id.   210 ;   Dyer  v, 

parties  as  they  were   applied,    although  Walker,  51  Me.  104  ;  Mattern  v.  McDivett, 

both  parties  testified  that  each  understood  118  Penn.  St.  402  ;  Partridge  v,  Schwartz, 

—  not  showing,  however,  how  the  other  136  Mass.  80  ;  Adams  ».  Carroll,  85  Penn. 

understood  it  — that  the  balance  should  be  St.  209;  Abbey  v.  Hill,  64  Miss.    840; 

applied  to  reduce  the  balance  of  indebted-  Stewart's  App.,  105  Penn.  St.  307  ;  Holly- 

nessof  others.  wood  v.  Reed,  55  Mich.  808;  Adams  v. 

The  theory  upon  which  the  doctrine  Patterson,  85  Cal.  122  ;  Lark  v.  Cheatham, 

relative  to  mutual  accounts  rests,  is,  that  80  Ga.   1;   Ford  v.  Clark,   72  id.   760; 

there  is  a  mutual  understanding  between  Dickinson  v,  Williams,  11  Cush.  (Mass. ) 

the  parties,  either  express  or  implied,  that  258  ;  Wooley  v.  Osborne,  89  N.  J.  £q.  54. 
they  will  continue  to  credit  each   other         ^  Appendix,  Maine, 
until  one  or  the  other  signifies  a  contrary         •  Robarts  v.  Robarts,  1  M.  &  P.  487  ; 

intention,  when  the  balance  will  be  ascer-  Ingrahara  v.  Shepard,  17  S.  &  R.  (Penn.) 

tainedy  and  then  become  due  and  payable.  847  ;  Fox  v.  Smith,  7  Miss.  846. 
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agreement  that  one  accoant  may  aud  shall  be  offset  against  the  other, 
pro  tanto.  In  the  language  of  £arL|  J.,^  in  an  able  opinion,  ^'  The  very 
theory  upon  which  this  statute  is  based  is  that  the  credits  are  mutual, 
and  that  the  account  is  permitted  to  run  with  the  view  of  ultimate 
adjustment  b}'  a  settlement  and  payment  of  the  balance ;  and  this  theory 
is  recognized  in  the  statute,  as  it  mentions  an  action  brought  to  recover 
a  balance  due  upon  an  account."  The  action,  however,  need  not  be  for 
the  balance  due  upon  the  account.  It  is  sufficient  if  such  \b  its  purpose 
and  legal  effect.^  ''In  ordinary  cases,"  said  Redfield,  J.,*  ^^  of  mutual 
dealings  no  obligation  is  created  in  regard  to  each  particular  item,  but 
only  for  the  balance ;  and  it  is  the  constantly  varying  balance  which  is 
the  debt"  ^  If  the  account  is  all  upon  one  side,  and  the  statute  has 
run  upon  some  of  the  items,  the  account  is  not  mutual,  and  only  those 
upon  which  the  statute  has  not  run  can  be  recovered ;  ^  and  this  is  so, 
although  entries  of  payments  are  made  upon  the  account,  the  rule  being 
that  mere  technical  payments  of  money  on  account,  made  by  one  to 
another,  for  which  credit  is  given,  do  not  make  the  accounts  mutual  so 
as  to  prevent  the  statutory  bar  from  attaching.^  In  such  a  case,  the 
accounts  are  said  to  lack  the  essential  attributes  to  the  creation  of 
mutual  accounts,  the  express  or  implied  agreement  to  set  off  the  one 
against  the  other,  and,  instead,  that  the  payment  instantly  goes  in  reduc- 
tion of  the  debt,  pro  tanto.  In  a  Massachusetts  case,"  a  shopkeeper's 
account  containing  charges  and  credits  more  than  six  years  before  action 
brought,  and  only  two  small  charges  within  six  years,  is  not  an  account 
current  or  mutual  account,  so  that  the  last  two  items  should  draw  the 

1  Green  v.  Disbrow,   79  N.  Y.  1,  85  made  on  a  debt  evidenced  by  open  accoant 

Am.  Rep.  496.  will  not  make  it  such  a  mutual  accoant  as 

^  Penniman  v.  Rotch,  8  Met.  (Mass. )  will  prevent  the  statute  of  limitations  from 

216.  ^  beginning  to  run  until  the  date  of  the  last 

'  Abbott  V.  Keith,  11  Vt.  625.  item  thereof.     Where  the  first  item  of  an 

^  See  also  Hodges  v,  Manley,  25  Vt.  account  was  dated  in  1867,  and  the  last  in 

210.  1882,  and  it  appeared  that  at  the  end  of 

*  Robarts  v.  Robarts,  ante;  Ashby  v.  each  year  the  creditor  struck  a  balance, 

James,  11  M.  &  W.  642 ;  Smith  v.  Forty,  after  allowing  credit  for  payments  made 

4  C.  &  P.  126.  during  that  year,  and  computed  interest 

^  Webster  v.  Brynes,  82  Md.  86 ;  Ad-  thereon  from  that  time,  this  did  not  con- 
ams  v.  Carroll,  85  Penn.  St.  209 ;  Prenatt  stitute  a  mutual  account,  and  the  statute 
V.  Bunyan,  12  Ind.  174  ;  Dyer  v.  Walker,  of  limitations  barred  all  of  it,  except  that 
51  Me.  104 ;  Weatherwaxv.  Cosumnes,  17  portion  which  became  due  within  four 
Cal.  344  ;  Adams  v.  Patterson,  85  Cal.  years  before  the  commencement  of  an  ac- 
122;  Peek  v.  N.  Y.,  &c.  S.  &  S.  Co.,  6  Bosw.  tion  thereon.  Lark  v.  Cheatham,  80  Ga.  1. 
(N.  Y.)  226 ;  Frayler  v.  Sonora,  Ac.  Co..  ^  Gold  w.  Whitcomb,  14  Pick.  (Mass.) 
17  Cal.  594.  In  order  to  make  a  mutual  188.  But  in  this  case  it  appeared  that  the 
account,  there  must  be  indebtedness  on  defendant  kept  no  account  with  the  plain- 
both  sides  ;  and  in  the  absence  of  evidence  tiff,  and  how  far  this  circumstance  affected 
of  such  mutual  dealings  and  indebtedness,  the  decision,  the  case  does  not  show, 
mere  entries  of  credits  of  partial  payments 
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others  out  of  the  statute.  Such  accounts,  instead  of  being  mutual,  are 
said  to  be  one-sided,^  and  lacking  in  that  essential  attribute  of  mutu- 
ality.' In  Pennsylvania,'  it  is  held  that  an  account  is  not  rendered 
mutual  by  a  payment,  either  of  goods  or  money,  and  in  the  case 
first  cited  the  reason  for  this  is  stated  to  be  that  a  mutual  account  is 
when  each  has  a  demand  or  right  of  action  against  the  other ;  ^  '^  as,  for 
example/'  says  Rogers,  J.,  ^  where  A.  and  B.  dealing  together,  A.  sells 
B.  an  article  of  furniture  or  any  other  commodit}-,  and  afterwards  B. 
sells  A.  property  of  the  same  or  a  different  description,  this  constitutes 
a  reciprocal  demand,  because  A.  and  6.  have  a  demand  or  right  of 
action  against  each  other ; "  and  that  this  is  not  so  when  the  sale  is  b}"* 
one  to  the  other,  whether  it  is  to  be  paid  for  in  cash  or  in  kind,  and  that 
the  manner  of  payment  can  make  no  difference.  But  the  doctrine  of 
these  cases  is  questioned  by  the  court  in  a  New  York  case,^  and  it 
is  held  that  where  there  are  charges  upon  both  sides  of  the  account 
for  propert}'  other  than  money,  although  the  account  is  kept  by  one 
of  the  parties  only,  and  consists  of  debits  on  one  side,  and  credits 
for  merchandise  upon  the  other,  the  account  is  a  mutual  account, 
within  the  meaning  of  the  statute.  In  that  case  it  appeared  that  the 
account  commenced  in  November,  1855,  and  continued  until  Nov.  11, 
1863,  and  that  during  that  time  the  defendant  caused  to  be  delivered  to 
the  plaintiff,  by  his  son,  certain  small  quantities  of  butter  and  eggs  at 
different  times,  to  be  credited  upon  the  account ;  and  the  balance  of  the 
account  as  adjusted  by  the  referee  was  $745.55.  The  last  item  of 
credit  was  for  eggs  delivered  in  August,  1862.  In  an  action  to  recover 
this  balance,  the  defendant  set  up  the  statute,  and  insisted  that  as  the 
articles  delivered  by  him  to  the  plaintiff  were  delivered  to  and  accepted 
by  the  plaintiff  as  payments  upon  the  account,  there  was  no  case  of 
reciprocal  demands  within  the  meaning  of  the  statute.  But  the  court 
held  otherwise,  Earl,  J.,  saying:  '*  There  was  sufficient  proof  to  jus- 
tify the  referee  in  finding  that  the  butter  and  eggs  belonged  to  the 
defendant,  and  were  delivered  at  his  request.    The  evidence  is  that  he 

1  Ingraham  v.  Sherard,   17  S.   &  R.  In  Raux  v.  Brand,  90  N.  Y.  309,  it 

(Penn. )  847 ;  Lowber  v.  Smith,  7  Penn.  was  held,  that  although  cash  items  form 

St.  381.  no  part  of  a  mutual,  open,  and  runnin^c 

3  Hay  V.  Kramer,  2  W.  &  S.  (Penn.)  account,  so  as  to  take  them  out  of  the 

137  ;  Coster  v.  Murray,  5  Johns.  (N.  Y. )  operation  of  the  statute  of  limitations,  yet 

Ch.  522;  Edmonstonev.  Thomas,  16  Wend,  cash  payments  made  and  received  to  be 

( N.  Y. )  554  ;  Belles  v.  Belles,  12  N.  J.  L.  applied  on  general  account,  and  on  account 

839  ;  Qulick  v.  Turnpike  Co.,  14  id.  545.  of  actual  or  supposed  indebtedness,  eztin- 

'  Lowber  v.  Smith,  7  Penn.  St.  881  ;  guish  j^ro  tanto  the  indebtedness,  and,  if  in 

Adams  v.  Carroll,  85  id.  209.  any  instance  made  in  advance,  will  apply 

*  See  also  Adams  t;.  Carroll,  antef  where  to  extinguish  the  next  indebtedness,  and 
the  same  distinction  is  made.  the  statute  of  limitations  has  no  applioa- 

•  Green  t;.  Diabrow,  79  N.  Y.  1.  tion. 
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directed  his  son  and  his  wife  to  take  the  butter  and  eggs  to  the  plain- 
tiff, and  have  them  applied  upon  the  account ;  and  they  took  them  to 
the  plaintiff,  and  he  received  them,  and  without  any  particular  direction 
or  agreement  with  him,  he  at  once  credited  them  in  his  account.  No 
other  account  was  kept  of  them  except  that  kept  by  him.  That  this  is 
a  mutual,  open,  and  current  account  of  reciprocal  demands,  within  the 
meaning  of  the  statute,  I  entertain  no  doubt."  And  this  view  is 
adopted  in  California;*  and  in  Georgia*  and  Michigan*  it. has  been 
carried  still  further,  and  credits  for  labor  upon  one  side,  and  payments 
of  money  upon  the  other,  have  been  held  sufficient  to  render  the 
accounts  mutual.  Thus,  where  a  running  account  for  a  series  of  years 
is  kept  between  an  employer  and  his  employe,  for  work  on  the  one 
hand  and  payments  upon  the  other,  the  statute  does  not  run  thereon  so 
long  as  the  last  item  of  such  account  is  within  the  statute.  But  if  there 
has  at  any  time  been  an  accounting  and  settlement  between  the  parties, 
monthly  or  otherwise,  whereby  the  account  is  sifted  and  stated,  or 
liquidated  either  by  cash  or  note  for  the  balance  due,  or  the  carr3'ing 
forward  of  such  balance  to  the  next  month's  account,  such  settlement 
will  become  a  new  departure,  and  the  items  within  the  statute  will  draw 
without  its  operation  only  that  part  of  the  account  made  since  such 
settlement,  with  such  balance,  if  a^y,  brought  forward.^  In  England,  it 
is  also  held  that  the  balance  of  an  account  may  be  carried  forward  and 
become  an  item  in  a  new  account.^  But  in  Massachusetts  *  a  contrary 
doctrine  was  held.  Thus,  where  the  defendant  was  a  depositor  in  the 
plaintiff  bank,  and  his  deposits  were  erroneously  footed  at  $1,000  too 
much,  and  the  balance  so  erroneously  ascertained  was  struck  and  carried 
to  his  credit  on  the  bank-books,  the  checks  being  annulled.  The  same 
error  was  repeated  monthly  for  more  than  six  years,  during  which  the 
dealings  of  the  parties  continued,  when  to*  an  action  by  the  bank  to 
recover  back  the  amount  the  defendant  pleaded  the  statute.  It  was  held 
that  as  to  the  $1,000,  the  account  was  not  an  open,  mutual,  and  running 
account,  but  had  become  a  settled  and  stated  account  each  month, 
although  the  balance  due  the  defendant  was  not  then  paid  in  cash,  but 
was  carried  forward  as  the  first  item  in  the  subsequent  month's  account. 
The  advantage  of  bringing  an  account  under  the  head  of  mutual 
accounts  is,  that  an  item  upon  either  side  within  the  statutory  period 
draws  after  it  all  other  items. beyond  that  period;''  whereas,  if  the 

*  Norton  v.  Larco,  SOCal.  126.   Thede-  to  make  the  account  mutual,  it  was  not 

livery  of  articles  to  be  applied  on  account  necessary  that  mutual  services  should  be 

was  held  to  be  a  sale,  and  not  a  payment  rendered. 

pro  tanto,  ^  Farrington  v.  Lee,  1  Mod.  270. 

a  Schall  V,  Eisner,  68  Ga.  190.  «  Union  Bank ».  Knapp,  3  Pick.  (Mass.) 

»  Payne  v. ,  26  Mich.  60.  96.     See  also  Belchertown  v.  Bridgman, 

«  Schall  V.   Eisner,   58  Oa.  190.    In  118  Mass.  486. 

Payne  v, ,  26  Mich.  60,  a  similar  rule  ^  Hallock  t7.  Losser,  1  Sandf.  (N.  Y.) 

was  adopted,  thecourtholdingthat,  in  order  220;  Judd  v.  Sampson,  18  Tex.  19;  Qui- 
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account  is  Dot  mutoal,  and  the  items  upon  one  side  are  mere  cash  pay- 
ments upon  the  items  on  the  other,  the  payment  so  made  will  only 
keep  that  portion  of  the  account  on  foot  which  accrued  within  six  years 
from  the  time  such  payment  was  made.^ 

Sec.  279.  Merchants'  Accounta.  —  Thei'e  is  an  exception  in  favor 
of  merchants'  accounts,  or  accounts  between  merchants,  &c.,  in  some 
of  the  statutes,  as  in  Texas,  Kentucky,  New  Jersey,  Rhode  Island, 
Virginia,  and  West  Virginia ;  and  while  an  account,  to  come  within  the 
sanng  under  this  head,  must  be  for  merchandise  or  money  growing  out 
of  the  trade  of  merchandise  between  merchants,^  3^et  in  other  respects 
they  resemble  mutual  accounts,  and  must  be  reciprocal  demands  -,  *  and 
in  some  English  cases  it  was  intimated  ^  that  in  such  accounts  mere 
time  would  never  be  a  bar,  while  in  others  ^  the  difference  between  mer- 
chants' accounts  and  others  was  said  to  be  that  a  continuation  after- 
wards will  prevent  the  statute  from  running  against  the  former,  but 
will  be  a  bar  to  aU  articles  before  six  years  in  other  accounts.  In 
Pennsylvania,*  a  single  transaction  is  held  not  to  be  within  the  excep- 
tion of  the  statute,  although  it  happens  to  be  between  merchants ;  and. 
accounts  when  stated  cease  to  be  merchants'  accounts ;  ^  and  accounts, 
t^e  items  of  which  are  all  on  one  side,  are  not  merchants'  accounts, 
because  not  mutual.*  The  question  whether  accounts  do  concern  the* 
trade  of  merchandise  between  merchant  and  merchant  is  for  the  jury.* 


chard  v.  Superveile,  11  id.  522;  Tamboll 
V.  Stroecker,  4  McCord  (S.  C.)>  214;  Cotes 
V.  Harris,  Boiler's  N.  P.  149. 

1  Tucker  v.  Ives,  6  Cow.  (N.  Y.)  198; 
Bennett  v.  Davis,  1  N.  H.  19;  Buntin  v. 
Lagow,  1  Blackf.  (Ind.)  378;  Miller  v. 
Colwell,  5  N.  J.  L.  677;  Kimball  v.  Brown, 
7  Wend.  (N.  Y.)  822;  McCuUough  v.  Judd, 
20  Ala.  703;  Prewett  v,  Runyan,  12  Ind. 
174;  Adams  v.  Patterson,  85  Cal.  122.  If 
an  article  of  personal  property  is  delivered 
to  a  creditor,  with  an  understanding  be- 
tween him  and  the  debtor  that  it  shall  be 
applied  towards  payment  of  the  debt,  the 
transaction  does  not  constitute  a  mutual 
account,  consisting  of  "reciprocal  de- 
mands" between  the  parties,  within  the 
meaning  of  sect.  17  of  Nevada  statute  of 
limitations.  "Warren  r.  Sweeney,  4  Nev. 
101.  Items  in  an  acconnt,  chaiged  within 
six  years,  do  not  take  items  charged  more 
than  six  years  before  suit  out  of  the  stat- 
ute of  limitation's,  unless  there  are  mutual 
accounts  between  the  parties.  Bennett  v. 
Davis,  1  N.  H.  19;  Kimball  v.  Brown,  7 
Wend.  (N.  Y.)  822;  Miller  v.  Colwell,  5 
N.  J.  L.  577;  Buntin  v.  Lagow,  1  Blackf. 
(Ind.)  878;  Tucker  v.  Ives,  6  Cow.  (N.  Y.) 


198.  Items,  in  mutual  accounts,  within 
six  years  next  before  action  brought,  con-- 
stitute  of  themselves  no  admission  of  an. 
unsettled  account  extending  beyond  six 
years,  nor  any  evidence  of  a  promise  to< 
pay  the  balance,  so  as  to  take  the  case  out 
of  the  statute  of  limitations.  Blair  v,. 
Drew,  6  N.  H.  236. 

«  Bass  V.   Bass,  8  Pick.  (Mass.)  187;; 
Mandeville  v.  Wilson,  5  Cranch  (U.  S.), 
15;    Wilson    v.    Mandeville,    1    Craiich< 
(U.  S.  C.  C),  483;  Bond  v.  Jay,  7  Cranch 
(U.  S.),  850. 

«  Atwater  v.  Fowler,  1  Edw.  (N.  Y.) 
Ch.  417;  Hussy  v.  hwcfcwjn,  6  Jones 
(N.  C.)  L.  386;  Chew  v.  Baker,  4  Cranch 
(U.  S.  C.  C),  696. 

*  Catlin  V.  Skoulding,  ante, 

^  Martin  v,  Heathcote,  2  Edfen,  169. 
See  also  Dyatt  v.  Letcher,  6  J;  J.  Mar. 
(Ky.)  641. 

^  Marselles  v,  Kenton,  17  Penn.  St 
288. 

7  Thompson  v.  Fisher,  19  Penn.  St 
810;  Beven  v.  Cullen,  7  id.  281. 

8  Fox  V.  Fisk,  7  Miss.  828;  Murray  « 
Coster,  ante, 

^  Bass  V.  Baas,  ante. 
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Sec.  280.  Stated  Aoootmts.  —  As  soon  as  an  account  ceases  to  be 
open,  and  the  balance  is  ascertained  and  assented  to,  it  becomes  a 
stated  account,  and  the  balance  is  at  once  subject  to  the  operation  of 
the  statute ;  ^  and  an  account  becomes  a  stated  account  whei\  it  is  fur- 
nished to  another,  and  he  retains  it  for  a  long  time  without  objection, 
as  well  ,as  where  the  parties  mutually  agree  upon  a  balance.  Except  in 
those  States  where  the  statute  requires  that  a  new  promise  or  acknowl- 
edgment shall  be  in  writing,  the  statute  begins  to  run  from  the  date  of 
the  account  stated,^  as  the  stating  of  an  account,  accompanied  by  an 
express  promise  to  pay  it,  or  an  acquiesence  in  the  account  as  stated 
sufficiently  long  to  rebut  any  presumption  that  there  are  objections 
thereto,  raises  an  implied  promise  to  pay  the  balance  found,  and  changes 
the  character  of  the  account  from  a  mutual  to  a  stated  account,  so  that 
assumpsit  will  lie  for  its  recovery,  even  though  the  remedy  originally 
might  have  been  by  debt  or  covenant.'    But  in  those  States  where  the 

1  Waller  v.  Lacey,  1  M.  &  Q.  64;  Wil-  tied  account  between  them,  the  amount  of 

liams  V,  Griffith,  2  Cr.  M.  &  R.  45;  Mills  which  is  to  be  afterwards  ascertained;  and 

V.  Fowkes,  7  Scott,  444;  Clark  v,  Alex-  any  act  which  the  jury  may  consider  as  an 

ander,  8  id.  147;  Cottam  v.  Partridge,  4  acknowledgment  of  its  being  an  open  ac- 

M.  k  G.  271.  count  is  sufficient  to  take  the  case  out*of 

3  Little  V.  Blunt,  9  Pick.  (Mass.)  488.  the  statute.     Daily  experience  teaches  ns 

When  parties  make  out  what  they  believe  that  if  this  rule  be  now  overturned  it  will 

to  be  a  correct  itemized  account  of  their  lead  to  infinite  injustice."    The  Massachu- 

mutual  dealings,  and  the  balance  is  there-  setts  court  cited  and  followed  that  decision, 

upon  ascertained  and  paid,  the  items  can  (Cogswell  v.  Dolliver,  2  Mass.  217.   And  the 

no  longer  be  considered  unsettled,  although  court  in  this  State  adopted  the  same  doc* 

one  item  was  omitted  by  mistake.     And  if  trine,  citing  the  above  cases,  and  calling 

in  such  case,  six  years  thereafter,  on  dis-  it  a  reasonable  judicial   construction  of 

covering  the  omission,  an  action  declaring  the  statute.     Davis  v.  Smith,  4  Me.  837. 

on  the  entire  account  is  brought  to  recover  See  also  McLellan  v.  Crofton,  6  id.  807; 

the  real  balance,  the  statute  of  limitations  Therbold  v.  Stinson,  88  id.  149;  Dyer  v. 

will  bar  the  recovery.     Ijancey  v.  Maine  Walker,    61    id.    104.      The    settlement 

Central  Railroad  Co.,  72  Me.    84.    The  changes  the  character  of  the  account.    The 

leading  English  case  upon  the  subject  of  items  become  discharged  by  the  payment 

mutual    accounts   between   parties  other  of  the  agreed  balance  which  resulted  from 

than  merchants  is  Catling  v.  Skoulding,  setting  off  against  each  other  the  counter 

6  T.  R.  189,  in  which  it  was  held  that  if  items.     The  discharge  of  the  items  is  a 

there  be  a  mutual  account  of  any  sort  be-  consideration  to  sustain  a  promise  to  pay 

tween  the  parties  for  any  item  of  which  the  balance.     May  v.  Ring,  12  Mod.  538; 

credit  has  been  given  within  six  years,  8.  c.  1  Ld.  Raym.  680;  Callander  v,  How- 

that    is  evidence  of  acknowledgment  of  ard,  10  C.  B.  290.    And  if  one  of  the 

there  being  such  an  open  account  current  items  of  the  account  was  overlooked,  the 

between  them  and  of  a  promise  to  pay  the  settled  account,  after  six  years,  can  afford 

balance,  so  as  to  take  the  case  out  of  the  no  nid  in  taking  it  out  of  the  statute  of 

statute.      liORD    Kenton,   C.    J.,    said:  limitations.     Union  Bank  v.   Enapp,   3 

"Here  are  mutual  items  of  account;  and  Pick.  (Mass.)  96. 

I  take  it  to  have  been  clearly  settled,  as  *  Moravia  v.  Levy,  2  T.  R.  488,  note; 

long  as  I  have  any  memory  of  the  courts,  Foster  v.  Alanson,  2  id.  479.     It  has  been 

that  every  new  item  and  credit  in  an  ac-  held  that  an  account  stated  may  be  recov- 

count  given  by  one  party  to  the  other  is  ered  although  the  original  contract  out  of 

an  admission  of  there  being  some  unset-  which  the  account  grew  was  void  by  the 
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statute  requires  that  an  acknowledgment  or  new  promise  shall  be  in 
writing,  the  stating  of  an  account  does  not,  either  with  an  express 
parol  promise  or  an  implied  promise  to  pay  it,  fix  a  new  period  from 
which  the  statute  starts  to  run ;  and  if  the  statute  had  begun  to  run 
upon  the  original  account,  or  any  of  the  items  thereof,  before  the  account 
was  stated,  it  continues  to  do  so,  notwithstanding  the  stating  of  the 
account,  unless  there  is  a  promise  in  writing  to  pay  the  account  as 
stated.^  It  is  true  the  rule  is  generally  that,  when  a  party  indebted 
upon  an  account  receives  and  retains  it  beyond  such  time  as  is  reason- 
able under  the  circumstances,  and  according  to  the  usage  of  the  busi- 
ness, for  examining  and  returning  it,  without  communicating  any 
objections,  he  is  considered  to  acquiesce  in  its  correctness,  and  he 
becomes  bound  by  it  as  an  account  stated ;  ^  and  a  court  of  equit}*  will 
not  open  it,  except  in  cases  where  there  have  been  mutual  mistakes, 
omissions,  fraud,  or  undue  advantage,  so  that  the  balance  stated  is  in 
truth  vitiated,  and  in  equity  ought  not  to  stand.'  But  these  rules  rela- 
tive to  stated  accounts  are  held  not  sufficient  to  enable  a  party  to  start 
the  statute  afresh,  by  stating  his  account,  where  the  statute  expressly 
ignores  the  force  of  a  new  promise  to  pay  such  balance  implied  from 
such  statement,  without  objection,  to  raise  a  new  promise  to  overcome 
the  force  of  the  statute  of  limitations,  as  such  action  by  a  party,  if 
permitted,  would  place  it  within  the  power  .of  parties  to  abrogate  the 
provisions  of  the  statute  in  reference  to  the  effect  of  parol  acknowl- 
edgments.^ 


statute  of  frauds,  Cocking  v.  Ward,  1  C. 
B.  858;  Seago  v.  Dean,  3  C.  &  P.  170; 
as  the  action  is  upon  the  account  stated, 
and  not  for  the  original  indebtedness, 
Milward  v.  Ingram,  2  Mod.  43. 

1  Chase  v.  Stafford,  116  Mass.  529; 
Speny  v,  Moore^2  Mich.  353. 

2  Freeland  r.^l^wn,  7  Cranch  (U.  S.), 
147;  Langdon  v.  Roane,  6  Ala.  518;  Terry 
V.  Sickles,  18  Cal.  427;  White  v.  Hamp- 
ton, 10  Iowa,  238;  Mansell  v.  Payne,  18 
La.  Ann.  124;  Wood  v.  Gault,  2  Md.  Ch. 
433;  Brown  v.  Vandyke,  8  N.  J.  Eq.  795; 
Coopwood  V.  Bolton,  26  Miss.  212;  Murray 
V,  Toland,  8  Johns.  (N.  Y.)  Ch.  569;  Con- 


sequav.  Fanning,  id.  587;  Atwaterv.  Fow- 
ler, 1  Edw.  (N.  Y.)  Ch.  417;  PhilUps  v, 
Belden,  2  id.  1;  Lockwood  v.  Thome,  11 
N.  Y.  170;  Buren  v.  Hone,  2  Barb.  (N.Y.) 
586;  Dows  v.  Durfee,  10  id.  213;  Beers  v. 
Reynolds,  12  id.  288;  Townleyv.  Denison, 
45  id.  490;  Pratt  v,  Weyman,  1  McCord 
(S.  C.)  Ch.  166;  Tharp  v,  Tharp,  15  Vt 
105. 

s  Famam  v.  Brooks,  9  Pick.  (Mass.) 
212;  Roberts  v.  Totten,  13  Ark.  609; 
Goodwin  v.  United  States  Ins.  Co.,  24 
Conn.  591. 

«  Reed  v.  Smith,  1  Idaho,  533;  Weath- 
erwaz  v,  Cosumnes  Co.,  17  Cal.  344. 
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CHAPTER  XXIV. 
Set-off,  Recoupment,  &c. 

Sbo.  281.   Set-off,  when  Statute  begins  to  Claims  which  go  to  reduce 

ran  against.  Plaintiff's  daim. 

282.  Bringing  of  Action   suspends    Sbo.  288.  Executor  may  deduct  Debt  due 

Statute    as    to    Defendant's  Estate,  when. 

284.  Statutory  Provisions  as  to. 

Seo.  281.  Bet-off,  when  Statute  begins  to  run  against.  —  The 
statute  of  limitatioDS  is  not  only  applicable  to  a  claim  that  is  the  sub- 
ject-matter of  the  action  against  which  it  is  pleaded,  but  it  is  also  appli- 
cable to  a  set-off  that  is  pleaded  by  a  defendant ;  and  where  a  demand 
upon  which  the  statute  has  run  is  set  up  in  bar  of  an  action,  or  in 
diminution  of  the  principal  debt,  the  plaintiff  may  plead  the  statute 
thereto ;  or,  if  the  set-off  is  given  in  evidence  under  a  notice,  the  statute 
may  be  set  up  against  it  on  the  trial.^  The  rule  may  be  said  to  be  that, 
if  a  defendant  pleads  a  set-off,  the  plaintiff  may  reply  the  statute ;  but 
a  set-off  is  available  as  a  simultaneous  cross-action  would  be,  and,  if  it 
is  to  be  barred  at  all,  must  be  barred  at  the  time  of  the  commencement 
of  the  action.  In  other  words,  the  bringing  of  an  action  by  one  parly 
saves  fVom  the  operation  of  the  statute  all  such  claims  of  the  defendant 
against  the  plaintiff  as  are  properly  the  subject  of  set-off,  and  which  are 
in  fact  pleaded  as  a  set-off  in  that  action.'    Where  there  are  cross- 

1  Hicks  «.  Hicks,  6  East,  16;  Harwell  not  accrue  within  six  years  before  the 
V.  Steele,  17  Ala.  872;  Buggies  v,  Eeele,  commencement  of  the  action.  In  an  ac* 
8  Johns.  (N.  Y.)  261.  In  Trimyer  v.  tion  to  foreclose  a  mortgage,  it  was  held  in 
Pollard,  5  Gratt.  (Ya. )  560,  it  was  held  that  Iowa  that  the  defendant  may  plead  in  set- 
where  the  defendant  does  not  plead  a  set-  off  an  account  agains^Am  of  which  the 
off,  but  files  his  account  and  gives  notice  plaintiff  is  a  membe^PR  that  the  statute 
of  a  set-off,  as  the  plaintiff  cannot  reply  of  limitations  is  not  a  bar  to  the  set-off. 
the  statute,  he  is  at  liberty  to  rely  upon  it  Allen  v.  Maddoz,  40  Iowa,  124.  In  Cald- 
at  the  trial.  Hinkley  v,  Walters,  8  Watts  well  v,  Powell,  6  Baxter  (Tenn. ),  82,  the 
(Penn.),  260.  A  debt  which  upon  its  face  defendant  had  an  account  against  the  de- 
appears  to  be  barred  cannot  be  used  as  a  cedent  for  board  and  lodging,  apparently 
set-off  without  evidence  to  take  it  out  of  acquiesced  in  by  her,  and  the  decedent 
the  statute.  Taylor  v,  Gk>uld,  67  Penn.  held  a  note  against  him.  Upon  her  de- 
St.  152  ;  Watkins  v.  Harwood,  2  G.  &  J.  cease,  the  defendant  executed  a  new  note 
(Md.)807;  Shoenberger «.  Adams,  4  Watts  to  her  executor  for  the  old  note,  witbont 
(Penn.),  480 ;  Levering  v,  Rittenhouse,  4  any  deduction  on  account  of  his  claim 
Whnrt.  (Penn.),  180.  against  her.    In  an  application  for  an  in- 

3  In  Walker  «.  Glements,   15  Q.  B.  junction  to  restrain  the  collection  of  the 

1046,  the  plaintiff,  to  a  plea  of  set-off,  re-  note,  the  plaintiff  was  enjoined  to  collect 

plied  that  the  cause  of  set-off  "  did  not  the  note,  except  ss  to  the  excess  over  that 

accrue  within  six  years  "  of  the  plea;  and  portion  of  the  account  not  barred  by  ths 

the  replication  was  held  bad,  because  it  did  statute  of  limitations, 
not  all^  that  the  cause  of  the  set-off  did 
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demands  between  the  parties,  which  accraed  at  nearly  the  same  time, 
both  of  which  would  be  barred  by  the  statute,  and  the  plaintiff  has 
saved  the  statute  by  suing  out  process,  but  the  defendant  has  not,  it 
has  been  held  that,  nevertheless,  the  defendant  may  set  off  such  de- 
mands.^ Thus,  in  the  case  last  cited,  the  action  was  predicated  upon 
a  bill  of  exchange  due  in  1784.  The  defendant  pleaded  thereto  the 
general  issue,  the  statute  of  limitations,  and  a  set-off.  The  set-off  con- 
sisted of  bills  of  exchange  and  notes  of  the  plaintiff  which  the  defendant 
had  taken  up  on  his  account,  all  of  which  were  dated  in  1784.  The 
plaintiff  objected  to  the  set-off  on  two  grounds :  first,  that,  in  order  to 
entitle  the  defendant  to  go  into  evidence  respecting  the  bills  and  notes, 
they  ought  to  have  been  made  the  special  object  of  a  set-off;  and, 
second,  that  although  the  plaintiff's  demand  accnied  in  1784,  yet  he 
had  kept  it  alive  by  having  sued  out  process  within  six  years  fh)m  the 
date  of  its  accrual,  and  had  continued  it ;  but  that  as  the  defendant  had 
not  done  so,  his  demand  against  the  plaintiff  must  be  held  to  be  barred, 
and  therefore  was  not  a  proper  ground  of  set-off.  Both  of  these  objec- 
tions were  overruled.  Lord  Eenton,  as  to  the  last  one,  remarking, 
^'  that,  as  the  transactions  between  the  plaintiff  and  the  defendant  were 
all  of  the  same  date,  and  as  the  bills  seemed  to  have  been  given  in  the 
course  of  those  transactions,  and  for  their  mutual  accommodation,  it 
would  be  the  highest  injustice  to  allow  one  to  have  an  operation  b}'  law, 
and  not  the  other,  and  that  he  would  therefore  hold  the  latter  to  be 
good  as  well  as  the  former,  and  suffer  them  to  be  set  off."  It  will  be 
observed,  however,  that  in  this  case  the  demands  were  similar,  and  had 
relation  to  the  principal  claim,  and  in  order  to  give  effect  to  the  last- 
named  rule  this  condition  must  always  exist.* 

Sec.  282.  Bringing  of  Action  suspends  Btatnte  as  to  Defendant's 
Claims  which  go  to  reduce  Plaintiffs  Claim. — The  rule  may  be  said  to 
be  that  the  bringing  of  an  action  by  the  plaintiff  stops  the  running  of 
the  statute  up^j^l  demands  due  f^om  him  to  the  defendant,  which,  in 
that  action,  a^Wi^  proper  subject  of  a  set-off,'  and  which  are  in  fact 
pleaded  as  required  by  statute.*  Not  only  does  the  bringing  of  an 
action  stop  the  operation  of  the  statute  as  to  a  proper  matter  of  set-off, 
but  it  also  seems  that  it  revives  a  claim  which  is  actually  barred,  but 
which  is  the  proper  subject  of  recoupment  in  the  action,  as  damages 
growing  out  of  the  same  transaction.  Thus,  in  an  action  to  recover  the 
price  of  goods  sold,  unsoundness  may  be  set  up  by  way  of  defence,  al- 
though an  action  to  recover  damages  therefor  is  barred.*  So  in  Georgia, 

1  Ord  V.  Rnspini,  2  Eep.  669.  adopted  in  Pennsylvania  ia,  that  the  stat- 

'  Mann  v.  Palmer,  8  Abb.  App.  Deo.  ate  rnns  against  the  plaintiff  antU   the 

(N.  Y.)  162.  isaning  of  his  writ,  and  against  the  defend- 

«  "Walker  v.  Clements,  ante  ;  Moore  v.  ant  until  the  filing  of  his  plea.     McClure 

Lobbin,  26  Miss.  802;  McElwig  v.  James,  '  v.  McClnre,  I  Grant's  Cas.  (Penn.)  222. 

86  Ohio  St.  884.     Bat  see    Gilmore  «.  *  Trimyer  v.  PoUard,  anU. 

Beed,  76  Penn.  St.  462;  King  v,  Conlter,  *  Riddle  v.   Kreinbicbt,  12    La.   An. 

2    Grant's  Caa,    (Penn.)    77.     The  role  297.    This  rule  is  predicated  apon  the 
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it  has  been  held  that  in  an  action  on  a  note  the  defendant  is  not  precluded 
from  setting  up  a  failure  of  consideration,  or  a  parol  warrant}'  of  the 
property  for  which  the  note  was  given,  and  a  breach  thereof,  although 
an  action  upon  such  warranty,  is  barred.^  So,  too,  the  statute  does  not 
defeat  a  defence  of  partial  payment,  although  the  statute  might  be 
a  bar  to  an  action  to  recover  therefor  if  it  stood  alone.  Thus,  where  an 
action  was  brought  upon  a  bond,  it  was  held  that  a  defence  of  payment 
b}^  board  furnished  to  the  obligee,  under  an  agreement  that  it  should  go 
in  reduction  of  the  bond,  was  admissible,  although  the  statute  had  ran 
upon  most  of  the  account.^  So  it  has  been  held  in  England  that  a 
debt  otherwise  barred  may  be  a  good  set-off,  where  there  has  been  an 
express  agreement  that  the  debt  should  be  applied  upon  the  demand  in 
suit.' 

Sec.  283.  Executor  may  deduct  Debt  due  Estate,  when.  —  It  has 
also  been  held  that  an  executor  may  retain  a  debt  due  b}*  a  legatee,  which 
is  barred  by  the  statute  as  a  set-off  against  the  legacy  to  him ;  *  and 
the  same  rule  has  been  applied  as  to  administrators,  and  it  has  been 
held  that  they  may  set  off  a  similar  debt  against  the  debtor*8  share 
under  an  intestac}',  on  the  ground  that  one  of  the  next  of  kin  of  an  in- 
testate can  take  no  share  of  the  estate  until  he  has  discharged  his  obli- 
gation to  it,  and  paid  the  debt  in  fuU.^ 


ground  that,  where  a  person  seeks  to  en- 
force a  claim,  he  must  take  his  rights 
subject  to  all  the  counter  rights  of  the 
defendant  incident  to  the  same  claim. 
The  same  rule  is  also  applied  to  a  defend- 
ant, who,  when  he  insists  upon  the  allow- 
ance to  him  of  claims  upon  which  the 
statute  has  run,  is  held  to  be  precluded 
from  setting  up  the  statute  against  similar 
demands  put  in  by  the  plaintiff,  especially 
when  there  is  an  implied  agreement  that 
one  shall  go  in  discharge  of  the  other  pro 
tarUo^  as  is  the  case  in  matters  of  hook 
accounts.  OuUick  v.  Turnpike  Co.,  14 
N.  J.  L.  545.  In  Massachusetts,  it  is 
held  that  the  filing  of  a  claim  in  set-off  by 
a  defendant  is  equivalent  to  the  commence- 
ment of  an  action  thereon,  so  far  as  regards 
the  statute  of  limitations,  and  that,  if  the 
plaintiff  discontinues  his  action,  the  de- 
fendant may  bring  his  action  thereon  within 
three  months  thereafterwards,  although  the 
time  of  limitation  has  expired,  the  same 
as  the  plaintiff  in  an  action  may  do  when 
his  action  has  failed  because  of  some  defect 
in  process,  &c  Hunt  v,  Spaulding,  18  Pick. 
(Mass.)  521.  And  such  would  doubtless 
be  held  to  be  the  rule  in  all  the  States 


where  the  statute  contains  similar  provi- 
sions. 

^  Munroe  v.  Hanson,  9  Ga.  898.  See 
also  Evans  v,  Younge,  8  Rich.  (S.  C.)  113, 
where,  in  an  action  upon  a  bond  given  for 
the  price  of  land,  a  defence  that  there  was 
a  deficiency  in  the  quantity  of  land,  and  a 
consequent  partial  failure  of  the  consid- 
eration, was  held  admissible,  although  an 
action  to  recover  therefor  would  have  been 
barred.  See  also  Richardson  v.  Bleight,  8 
B.  Mon.  (Ky.)  580. 

2  King  V,  King,  9  N.  J.  Eq.  44. 

»  Smiths.  Winter,  12  C.  B.  487;  Row- 
ley  V.  Rowley,  L.  R.  1  Q.  B.  D.  463. 

*  Courteney  v.  Williams,  3  Hare,  539. 

*  In  re  Cordwell's  Estate,  L.  R,  20 
Eq.  644.  In  Pennsylvania,  it  has  been  held 
that  an  heir  who  is  claiming  a  share  of  an 
intestate's  estate  may  set  up  the  statute  in 
bar  of  a  claim  due  from  him  to  the  estate. 
Drysdale's  Appeal,  14  Penn.  St.  531.  But 
in  Rose  v.  Gould,  11  Eng.  L.  &  Eq.  10, 
under  a  similar  state  of  facts,  a  contrary 
doctrine  was  held,  and  the  latter  case 
seems  to  be  supported  by  the  cases  pre- 
viously cited  in  this  and  the  preceding 
note. 


§  284]  SET-OPP,  BEC0UPMS17T,  BTG.  725 

Sec.  284.  Statutory  Provisions  as  to.  —  In  Wisconsin,  by  statute, 
the  commencement  of  an  action  by  the  plaintiff  is  treated  as  the  com- 
mencement of  an  action  by  the  defendant  upon  an}'^  debt  or  contract 
which  can  properlj'  be  alleged  by  way  of  set-off,  and  the  time  of  the 
limitation  of  such  debt  is  to  be  computed  in  the  same  manner  as  though 
an  action  had  been  commenced  thereon  at  the  time  when  the  plaintiff's 
action  was  commenced  ;  and  if  the  statute  had  run  upon  the  set-off  at 
that  time,  it  is  barred  the  same  as  the  principal  debt  would  be,  and 
if  the  plaintiff's  action  is  discontinued  or  dismissed,  the  time  be- 
tween the  commencement  of  the  action  and  its  termination  is  not 
computed  as  any  part  of  the  time  for  the  running  of  the  statute 
upon  the  matter  alleged  by  way  of  set-off.^  So,  also,  in  Arkansas, 
the  statute  is  expressly  applied  to  any  debt  or  simple  contract  set 
up  as  a  set-off,  whether  by  plea,  motion,  or  otherwise.'  In  Michi- 
gan, a  similar  provision  to  that  contained  in  the  statute  of  Wiscon- 
sin exists  ;**  also  in  Massachusetts,^  Vermont/  and  in  Maine.  But 
in  the  statute  of  the  latter  State  it  is  provided  that  if  the  plaintiff's 
action  fails  by  the  non-suit  or  other  acts  of  the  plaintiff,  the  defendant 
alleging  the  set-off,  they  ma}'  commence  a  new  action  thereon  within 
six  months  from  the  time  of  the  termination  of  the  suit.^  But  these 
statutory  provisions  are  only  confirmatorj^  of  the  doctrine  previously 
stated  in  the  text,  held  under  statutes  which  contained  no  such  excep- 
tions ;  but  the  wisdom  of  inserting  them  in  the  statute  is  manifest,  in 
that  the  rule  is  thus  made  permanent,  and  not  subject  to  any  question 
or  exception. 

1  See  Appendix,  Wisconsin.  ^  Appendix,  Massachusetts. 

*  Appendix,  Arkansas.  ^  Appendix,  Vermont. 

*  Appendix,  Michigan.  ^  Appendix,  Maine. 
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CHAPTER  XXV. 


CO-CONTRACTOBS,    &0. 

Seo.  286.  Statutory  Provisioiis  as  to.  Seo.  287.  Present  Doctrine  in  this  Gountiy. 

286.   Grounds  upon  which  Doctrine  288.   Assent  of  a  Co-contractor  to  a 

of  Whitcomb  v.  Whiting  is  Part    Payment    by  another, 

predicated.  Effect  of. 

Sec.  285.  Btatntory  Provisions  as  to.  —  The  doctrine  of  Whitcomb 
V.  Whiting,^  that  an  acknowledgment,  new  promise,  or  payment,  made 
by  one  of  two  or  more  joint  contractors,  will  remove  the  statute  bar  as 
to  all,  has  practically  but  little  force  at  the  present  day,  as  in  many  of 
the  States  *  the  legislature  has  expressly  over-ridden  it  by  providing 
that  no  acknowledgment,  promise,  or  part  pa^^ment  made  b}'  one  joint 
debtor  shall  deprive  the  others  of  the  benefit  of  the  statute ;  while  in 
others '  the  same  result  is  practically  reached  by  a  provision  that  no 
acknowledgment  or  promise  shall  be  sufficient  to  revive  a  debt,  unless 
it  is  made  in  writing,  under  the  hand  of  the  party  to  be  charged  thereby ; 
and  in  others,  the  courts,  without  any  express  legislation,  have  repudi- 
ated the  doctrine  as  unsound,  predicated  upon  erroneous  reasoning,  and 
opposed  to  the  spirit  of  these  statutes.  Especially  is  this  the  case  in 
New  Hampshire,*  Pennsylvania,*  Tennessee,^  Kansas,^  Florida,*  Mary- 


1  Whitcomb  r.  Whiting,  Doug.  662. 

*  Maine,  Vermont,  Massachusetts,  Ar- 
kansas, Colorado,  Georgia,  Indiana, 
Mississippi,  Missouri,  North  Carolina, 
Michigan,  Wisconsin,  Virginia,  and  West 
Virginia. 

*  New  York,  Alabama,  Iowa,  Minne- 
sota, Kansas,  South  Carolina,  Ohio,  Cali- 
fornia, Oregon,  Nevada,  Nebraska,  Texas, 
Arizona,  Dakota,  Idaho,  Montana,  Utah, 
and  Wyoming. 

*  Exeter  Bank  v.  Sullivan,  6  N.  H. 
124;  Kelly  v,  Sanborn,  9  id.  46;  Whipple 
V.  Stevens,  22  id.  219.  In  Massachusetts, 
Cady  V.  Shepherd,  11  Pick.  (Mass.)  400; 
Sigourney  v.  Drury,  14  Gray  (Mass.),  387; 
Connecticut,  Clark  v,  Sigourney,  17  Conn. 
511  ;  Maine,  Parker  v.  Merrill,  6  Me.  41; 
Shepley  v,  Waterhouse,  22  id.  497;  Ver- 
mont, Wheelock  v,  Doolittle,  18  Vt  440; 


North  Carolina,  Mclntire  v.  Oliver,  2 
Hawks  (N.  C),  209;  Virginia,  Rhode 
Island,  New  Jersey,  and  Delaware,  —  the 
doctrine  of  Whitcomb  v.  Whiring  has  been 
approved  and  followed ;  but  iii  all  those 
States  except  Connecticut,  New  Jersey, 
Rhode  Island,  and  Delaware,  the  legisla- 
ture has  repudiated  the  doctrine  and  forced 
the  courts  to  recede  from  it.  But  in 
Pennsylvania,  Kentucky,  New  York,  New 
Hampshire,  Tennessee,  Indiana,  Alabama, 
Kansas,  Nebraska,  Illinois,  Florida,  Ohio, 
Maryland,  Georgia,  South  Carolina,  and 
North  Carolina,  the  doctrine  was  repudi- 
ated by  the  courts,  either  wholly,  or  ex- 
cept as  to  partners,  before  the  legislature 
in  any  of  them  had  placed  any  restraint 
upon  the  courts  in  that  respect. 

»  Levy  V.  Cadet,  17  S.  &  R.  (Penn.)  126; 
Searight  v,  Craighead,  1  P.  &  W.  (Penn.) 


•  Beloit  ».  Wayne,  7  Yerg.  (Tenn.)  534; 
Musev.  Donelson,  2  Humph.  (Tenn.)  166. 


7  Steele  v.  Soule,  20  Kan.  39. 

8  Tate  V.  aements,  16  Fla.  389. 
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land,^  Illinois,'  and  by  the  United  States  Supreme  Conrt;'  while  in 
Connecticut,  New  Jersey,  Rhode  Island,  and  Delaware  the  doctrine  of 

185;  Reppert  v.  Calvin,  48  Penn.  St.  248;  but  one  possible  mode  of  escaping  this  dif- 

Bash  V.  Stowell,  71  id.  208.     The  case  of  ficulty ;  and  that  is  by  saying,  that  the 

Van  Kenren  v.  Parmalee,  2  N.  Y.  528,  plaintiff  does  not  sue  upon  the  note,  but 

being  a  leading  case  in  this  country,  in  upon  the  new  promise;  treating  it  as  a  new 

opposition  to  the  doctrine  of  Whitcomb  r.  contract  springing  out  of,  and  supported 

Whiting,  ante,  and  the  opinion  of  Bhon-  by,  the  original  consideration.     That  will 

SON,  J.,  being  such  a  masterly  review  of  do  very  well  where  the  original  promise 

the  cases  and  the  principles  involved,  I  was  made  by  one;  or  if  by  more  than  one, 

give  it  entire.     He  said:  •*  The  question  where  all  join  in  making  the  new  contract, 

is  on  the  statute  of  limitations;  and  the  But  in  this  taae  the  new  contract  was 

case  is  shortly  this:  The  plaintiff  sues  on  made  by  only  one  of  the  three  original 

a  note  made  by  three  partners,  on  the  firet  debtora;  and  the  question  is,  what  binds 

day  of  May,  1831,  and  payable  immedi-  the  other  two?    As  they  did  not  contract 

ately.     The  partuerahip  was  dissolved  in  for  themselves,  it  is  not  their  agreement, 

the  spring  of  1882 ;    the  suit  was  com-  uifless  John  Van  Keuren,  who  made  the 

menced  in  July,  1847,  more  than  sixteen  new  promise,  had  authority  to  contract  for 

yeara  after  the  cause  of  action  had  accrued ;  them.   The  only  authority  claimed  for  him 

and  the  jury  find  a  promise  by  *  John  Van  is,  that  he  had  before  been  the  partner  of 

Keuren,  one  of  the  defendants,'  within  six  the  other  two.     This  leads  to  an  inquiry 

years  before  action  brought;  but  they  find  concerning  the  principle  on  which  each 

no  promise  by  either  of  the  other  defend-  partner  can  bind  all  his  associates.     And 

ants.      The  new  promise  by  John  Van  it  is  generally  agreed,  that  it  is  the  princi- 

Eeuren  was  made  more  than  nine  yeara  pie  of  agency.     Each  partner,  when  acting 

after  the  partnerahip  was  dissolved  ;  and  within  the  scope  of   the  partnerahip,  is 

more  than  four  yeara  after  an  action  upon  deemed  to  be  the  authorized  agent  of  all 

the  note  hail  been  barred  by  the  statute  of  his  fellows.    The  authority  is  presumed 

limitations.     It  ncannot  but  strike  every  from  the  nature  and  necessity  of  the  case; 

one  with  some  degree  of  astonishment  that  for,  without  it,  third  persons  would  not  be 

the  promise  of  one,  made  at  such  a  time,  safe  in  dealing  with  one  of  the  associates, 

and  under  such  circumstances,  should  bind  and  the  business  of  the  partnership  could 

all  of  the  defendants.     But  still  the  ques-  not  be  cai-ried  on  with  success.     Now,  how 

tion  must  be  considered  upon  authority;  long  does  this  presumed  agency  continue? 

and  if  the  rule  has  been  so  settled,  it  rnust  Clearly,  no  longer  than  the  necessity  for  it 

be  followed,  whatever  we  may  think  of  it  exists;  and,  for  most  purposes,  the  neces- 

as  an  original  proposition.  sity  ceases  with  the  termination  of  the 

'*  Before  looking  at  the  cases,  I  will  in-  partnerahip.    When  that  is  dissolved  thero 

quire  for  a  moment,  how  the  matter  stands  is  no  longer  any  ground  for  presuming  an 

upon  principle,  and  however  much  it  may  agency,  except  as  to  such  things  as  are 

be  out  of  the  ordinary  course,  I  will  begin  indispensable  in  winding  up  the  concerns 

by  referring  to  the  statute.     The  words  of  the  company.     If  there  be  no  agreement 

are:  *The  following  actions  [including  as-  to  the  contrary,  it  may  be  presumed  that 

sumpsit]  shall  be  commenced  within  six  each  partner  still  has  authority  to  dispose 

yeara  next  after  the  cause  of  such  action  of  the  partnership  property,   to  collect, 

accrued,  and  not  after.'    2  R.  S.  295,  §  18.  adjust,  and  pay  debts,    and  give  proper 

If  the  plaintiff  sues  on  the  note,   'the  acquittances.      But   there  is   no  ground 

cause  of  action  accrued  *  mora  than  sixteen  whatever  for  presuming  a  power  to  make 

yeara  before  the  suit  was.  commenced,  and  new  promises  or  engagements  in  the  name 

of  course  the  action  is  barred.    There  is  of  the  firm,  even  thou^  they  only  change, 


1  Schindel  v.  Gates,  46  Md.  604.  •  Bell    v.  Morrison,   1   Pet   (U.   S.) 

*  Eallenbach  v.  Dickinson,  100  111.  427.     862. 
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Whitcomb  v.  Whiting,  mpra,  is  still  adhered  to.     It  is  not  necessary  to 
discuss  the  accuracy  of  tiiis  doctrine,  as  it  has  been  attacked  and  also 

without  increasing  the  prior  obligations  of  England  is  Whitcomb  v.  Whiting,  Dong, 
the  partners.  We  shall  presently  see,  upon  652,  where  Lord  Mansfield  and  his  associ- 
authority,  that  they  have  no  such  power.  ates  held  that  part  payment,  within  six 
'*  In  reference  to  the  statute  of  linuta-  years,  by  one  of  four  joint  and  *  several 
tions,  a  distinction  has  sometimes  been  makers  of  a  promissoiy  note,  took  the  case 
taken  between  a  new  promise  made  before  out  of  the  statute  of  limitations  as  to  all  of 
the  statute  has  run,  and  one  made  after  the  makers.  That  case  is  distinguishable 
the  parties  have  been  exonerated  by  the  from  the  one  before  us  in  two  particulars. 
Iaps6  of  time.  That  would  sustain  the  First,  it  does  not  appear  in  that  case  that 
defence  in  this  case;  for  the  statute  had  the  action  was  barred  prior  to  the  pay- 
run  upon  the  claim  long  before  the  new  ment;  while  here,  the  statute  bar  was  com- 
promise was  made.  But  the  defence  may  plete  long  before  the  new  promise  was 
be  rested  upon  the  still  broader  ground,  made.  Second,  that  was  the  case  of  a 
that  the  dissolution  of  the  partnership  was  payment,  which  has  been  deemed  much 
a  revocation  of  the  agency,  and  the  power  safer  ground  to  go  upon  than  a  new  prom- 
of  the  partners  to  bind  each  other  by  new  ise  or  acknowledgment.  Lord  Tenterden's 
engagements  ceased  from  that  moment.  Act,  9  Geo.  IV.  c.  14,  which  requires  a 
"  The  statute  of  21  James  I.  c  16,  writing  in  the  case  of  a  new  promise  or  ac- 
which  limited  actions  on  promises  to  six  knowledgment,  leaves  the  effect  of  a  pay- 
years,  was  not  very  well  received  by  the  ment  untouched;  and  such,  in  substance, 
legal  profession  ;  and  although  the  early  is  the  provision  in  our  recent  code.  Stat, 
decisions  under  it  are  not  open  to  much  1849,  p.  638,  §  110.  In  Wyatt  v.  Hodaon, 
observation,  it  was  not  long  before  the  8  Bing.  309,  Tindal,  C.  J.,  said:  *The 
courts  began  to  regard  the  statute  with  payment  of  principal  or  interest  stands  on 
disfavor,  and  to  resort  to  the  most  subtle  a  different  footing  from  the  making  of 
constructions  for  the  purpose  of  restricting  promises,  which  are  often  rash  or  ill  inter- 
its  influence.  There  was  a  period  when  preted,  while  money  is  not  usually  paid 
one  who  was  spoken  to  on  the  subject  of  without  deliberation ;  and  payment  is  an 
an  old  debt  could  not  well  give  a  civil  unequivocal  act,  so  little  liable  to  misoon- 
answer,  without  saying  enough  to  take  the  struction  as  not  to  be  open  to  the  objection 
case  out  of  the  statute.  At  a  later  period,  of  an  ordinary  acknowledgment.'  There 
and  since  the  commencement  of  the  pres-  ia  force  in  these  remarks, 
ent  century,  the  courts  began  to  regard  "But  I  do  not  intend  to  lay  much 
this  as  a  beneficial  statute,  —a  statute  of  stress  upon  the  distinctions  between  that 
repose,  —  and  commenced  the  difficult  task  case  and  the  one  at  bar.  Lord  Mansfield 
of  retracing  their  steps.  But  there  were  made  no  distinction  between  the  influence 
many  obstacles  in  the  way  of  the  backward  of  a  payment  and  a  promise  ;  and,  if  his 
movement ;  and  the  legislature,  both  here  reasoning  is  sound,  it  reaches  this  case, 
and  in  England,  took  up  the  matter,  and  His  words  are:  *  Payment  by  one  is  pay- 
went  beyond  the  old  statute,  by  requiring  ment  for  all,  the  one  acting,  virtually,  as 
the  new  promise  or  acknowledgment  to  be  agent  for  the  rest ;  and,  in  the  same 
iu  writing.  In  consequence  of  the  early  manner,  an  admission  by  one  is  an  ad- 
departure  from  principle  in  the  construe-  mission  by  all ;  and  the  law  raises  the 
tion  of  the  statute,  the  different  views  promise  to  pay,  when  the  debt  is  admitted 
which  prevailed  at  different  periods,  and  to  be  due.'  Nothing  but  the  great  name 
the  unequal  pace  of  the  courts  in  attempt-  of  Lord  Mansfield  could  have  given  cur- 
ing to  get  back  on  to  solid  ground,  the  rency  to  this  reasoning.  It  is  plain  enough 
books  are  full  of  conflicting  decisions;  and  that  *  payment  by  one  is  payment  for  all,' 
any  attempt  to  reconcile  them  would  be  a  go  far  as  relates  to  the  satisfaction  of  the 
useless  waste  of  time.  I  shall  not,  there-  debt;  but  that  fact  neither  shows,  nor  has 
fore,  go  into  a  general  review  of  the  cases,  it  any  tendency  to  show,  a  new  promise  or 
"The  leading  case  on  this  question  in  acknowledgment  by  the  other  joint  debt- 
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I 

sustained  by  some  of  the  ablest  Judges  in  this  country ;  and  the  judg- 
ment of  the  profession,  as  well  as  of  the  people  generally,  as  to  the 

on.  Payment  is  nothing  more  than  an  decision  in  Donglass  is  now  regarded  as 
admission  that  the  debt  is  due;  and,  like  good  law  in  England.  Pecham  v.  Raynal, 
any  other  admission,  it  can  only  affect  the  2  Bing.  806;  Pritchard  v.  Draper,  1  Russ. 
party  who  makes  it,  unless  he  has  author-  k  MyL  191.  But  It  is  not  so  in  this 
ity  to  speak  for  others  as  well  as  himself,  country.  Although  the  case  in  Douglass 
A  joint  debtor  has  no  such  authority.  It  has  been  followed  in  some  of  the  States,  it 
cannot  be  justly  inferred  from  the  relation  has  been  questioned  in  others;  and  in  sey- 
which  he  sustains  tothe  other  joint  debtors;  eral  of  the  States,  and  by  the  Supreme 
and  though  he  may  conclude  himself  by  an  Court  of  the  United  States,  it  has  been 
admission,  he  cannot  conclude  them.  His  wholly  disregarded.  I  shall  hereafter  have 
Lordship,  after  saying  that  '  payment  by  occasion  to  refer  to  some  of  the  cases, 
one  is  payment  for  all^ '  adds,  'the  one  act-  "  I  will  now- inquire  how  the  question 
ing  yirtually,  as  agent  for  the  rest'  If  the  stands  in  this  St«te.  It  .first  came  up  in 
meaning  be,  that  there  is  such  an  agency  Smith  v.  Ludlow,  6  Johns.  (K.  Y.)  267, 
as  will  make  the  payment  by  one  inure  to  nearly  forty  years  ago,  when  the  statute  of 
the  benefit  of  all  the  joint  debtors,  the  limitations  was  in  bad  repute,  and  when 
reasoning  is  well  enough;  but  it  proves  few  men  ventured  to  think  for  themselyes 
nothing  on  the  point  in  controversy.  If  after  Lord  Mansfield  had  spoken.  The 
the  meaning  be  that  one  joint  debtor  is  court  said,  that,  where  the  original  debt 
the  agent  of  the  others  for  the  purpose  of  was  proved,  the  confession  of  one  partner, 
OAking  admissions  to  bind  them,  that  was  though  made  after  the  dissolution  of  the 
assuming  the  very  point  to  be  proved;  and  partnership,  would  bind  the  other,  so  as  to^ 
the  assumption  had  neither  authority  nor  prevent  him  from  availing  himself  of  the 
argument  to  support  it  There  is  nothing  statute  of  limitations.  This  was  said  on 
in  the  relation  of  joint  debtors  from  which  the  authority  of  Whitcomb  v.  Whiting, 
such  an  agency  can  be  inferred.  A  joint  already  mentioned,  and  Jackson  v.  Fair- 
obligation  is  the  only  tie  which  links  bank,  2  H.  Black.  840,  which  was  decided 
them  together;  and  from  the  nature  of  the  on  the  authority  of  the  same  case,  though 
case,  payment  of  the  debt  is- the  only  thing  it  went  a  more  extravagant  length.  Of 
which  one  has  authority  to  do  for  all.  I  the  case  in  Douglass  I  have  already  epo- 
am  persuaded  that  such  a  decision  would  ken;  and  of  the  case  in  Blackstone  it  is. 
not  have  been  made,  had  it  not  been  for  enough  to  say,  that  it  has  been  condemned 
the  strong  disposition  which  prevailed  at  in  England,  Brandram  v,  Wharton,  1  B. 
that  time  to  get  round  the  statute  of  limi-  &  Aid.  468,  and  overruled  in  this  State,, 
tations.  It  was  in  direct  conflict  with  Bosevelt  v.  Mark,  6  Johns.  Ch.  (N.  Y.)i 
Bland  v.  Haselrig,  2  Yentris,  151,  which  266,  291.  I  may  add,  that  what  was  said 
was  decided  ninety  years  before,  when  the  in  Smith  v.  Ludlow,  about  binding  one 
statute  was  in  better  repute;  and  which  is  partner  by  the  confessions  of  the  other, 
an  authority  in  point,  against  the  judg-  made  after  the  partnership  had  been  dis- 
ment  under  review.  The  case  was  this:  solved,  was  not  necessary  to  the  decision  of 
In  assumpsit  against  four,  the  statute  of  the  cause;  for  there  had  been  confessions 
limitations  was  pleaded,  and  the  verdict  by  both  of  the  partners,  which  the  court 
was,  that  one  of  the  defendants  promised  held  sufficient  to  take  the  case  out  of  the 
within  six  years,  but  the  others  did  not  .  statute,  without  making  the  admission  of 
Upon  this  verdict  judgment  was  rendered  one  evidence  against  the  other;  still,  on 
for  the  defendants.  The  case  of  Whit-  the  authority  of  this  case,  and  those  in 
comb  V,  Whiting  has  been  several  times  Douglass  and  Blackstone,  it  was  decided 
questioned  in  England,  and  in  Atkins  v.  in  Johnson  v,  Beardalee,  16  Johns.  8,  that 
Tredgold,  2  B.  &  C.  28,  the  court  seemed  the  promise  of  one  joint  debtor  was  sufll- 
much  disposed  to  disregard  it.  But  the  dent  to  take  the  case  out  of  the  statute, 
authority  of  a  great  name  has  proved  more  And  in  Patterson  v,  Choate,  7  Wend.  441, 
than  a  match  for  common  sense;  and  the  it  was  held,  that,  although  one  partner 

*  TOL.  11.— 17 
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wisdom  of  the  doctrine  is  best  evidenced  by  the  circomstance  that  it 
has  been  nearly  obliterated  bj^  legislative  and  Judicial  action. 

cannot,  after  a  dissolution,  bind  the  other  would  adjust  the  unsettled  business  of  the 
by  a  new  contract,  yet  his  acknowledgment  partnership,  it  was  held  that  his  subse- 
of  a  preyious  debt  due  from  the  putner-  quent  admission  of  a  balance  due  from  the 
ship  will  bind  the  other  partner,  so  for  as  firm  to  the  plaintiffs  on  account  would 
to  prevent  him  from  availing  himself  of  not  bind  his  copartner.  The  court  said, 
the  statute  of  limitations.  This  doctrine  it  was  '  a  clear  case.  After  a  dissolution 
has  been  mentioned  on  other  occasions,  of  a  copartnership,  the  power  of  one  party 
Hopkins  v.  Banks,  7  Cow.  653 ;  Roeevelt  to  bind  the  others  wholly  ceases.  There  is 
r.  Mark,  6  Johns.  Ch.  291;  Dean  o.  Hewit,  no  reason  why  his  acknowledgment  of  aa 
5  WendL  262;  but  there  are,  I  believe,  no  account  should  bind  his  copartners  any 
other  decisions  in  this  State  to  the  like  more  than  his  giving  a  promissory  note  in 
effect.  In  Patterson  v,  Choate,  the  six  the  name  of  the  firm,  or  any  other  act' 
years  had  run,  and  the  bar  was  complete  This  doctrine  was  reasserted  and  applied 
before  the  acknowledgment  was  made.  No  in  Sanford  v.  Mickles,  4  Johns.  224,  where 
one,  I  venture  to  say,  who  does  not  go  it  was  held  that  a  partner  to  whom  an- 
upon  the  ground  that  the  statute  of  Umi-  thority  had  been  given  on  the  dissolution 
tations  ought  not  to  be  enforced  can  as-  to  collect  and  pay  debts  could  not  indone 
sign  a  solid  reason  for  the  distinction  be-  a  promissory  note  belonging  to  the  firm  so 
tween  contracting  a  new  debt  against  a  as  to  pass  the  title  to  the  indorsee.  See 
former  partner,  and  making  an  acknowl-  Yale  v.  Eames,  1  Met.  486.  In  Walden 
edgment  which  shall  charge  him  with  that  v.  Sherburne,  15  Johns.  409,  it  was  again 
which,  though  once  a  debt,  had  ceased  to  decided  that  the  admission  by  one  of  the 
be  so  by  the  operation  of  law.  I  agree  with  partners,  after  a  dissolution,  of  a  balance 
the'late  Chief  Justice  Spencer,  in  Sands  v.  against  the  firm,  did  not  bind  the  other 
Gelston,  16  Johns.  519,  that  'the  statute  partner.  And  where  the  notice  of  diraolu- 
of  limitations  is  the  law  of  the  land;*  and  tion  stated  that  the  business  would  be 
that  in  point  of  principle  '  there  is  no  sub-  settled  by  one  of  the  partners,  who  was 
stantial  difference  between  a  debt  barred  duly  authorized  to  sign  the  name  of  the 
by  the  statute  of  limitations,  and  a  debt  firm  for  that  purpose,  it  was  held  that 
for  the  payment  of  which  the  debtor  has  such  partner  could  not  renew  a  note  pre- 
been  exonerated  by  a  dischai^e  under  a  viously  given  by  the  firm,  and  which  was 
bankrupt  or  insolvent  act.*  Still,  if  there  running  in  the  bank  at  the  time  of  the 
was  no  counter-balance  in  the  adjudica-  dissolution.  National  Bank  «.  Norton,  1 
tions  of  our  own  courts,  I  should  feel  Hill  (N.  Y.),  572.  Mitchell  v.  Ostrom, 
bound  to  follow  the  two  or  three  cases  2  id.  520,  asserts  the  same  general  doc- 
whicli  support  the  plQintiff*s  claim,  and  trine.  And  in  Baker  v.  Staekpole,  9  Cow. 
leave  reforms  to  the  legislature.  But  those  (N.  Y.)  420,  the  rule  that  one  partner, 
cases  conflict  in  principle  with  many  other  after  a  dissolution,  cannot  bind  his  fel- 
decisions  in  this  State,  and  cannot  be  sup-  lows  by  an  admission  relating  to  part- 
ported,  nership  transactions,  wds  sanctioned  by 
"  Although  the  rule  is  different  in  Eng-  the  unanimous  judgment  of  the  court  for 
land  in  relation  to  admissions  concerning  the  correction  of  errors, 
partnership  transactions,  Wood  v.  Brad-  ''Enough  has,  I  think,  been  said  to 
dick,  1  Taunt.  104,  it  has  been  settled  by  justify  the  remark  that  the  two  or  three 
a  series  of  adjudications  in  this  State,  that  cases  on  which  the  plaintiff  relies  cannot 
the  authority  of  partners  to  bind  each  be  supported.  They  conflict  in  principle 
other  by  an  undertaking  or  admission,  with  a  series  of  decisions  spreading  over  a 
even  though  it  relate  to  partnership  trans-  period  of  forty  years,  and  including  a  de* 
actions,  ceases  with  the  partnership.  In  tennination  of  the  court  of  last  resort 
Hackley  v.  Patrick,  8  Johns.  586,  although  "  But  this  is  not  all.  Since  the  Su* 
it  was  mentioned  in  the  notice  of  dissolu-  preme  Court  first  fell  into  the  error  of  fol- 
tion  that    Hastie,   one  of  the  partners,  lowing  Whitoomb  v.  Whiting,  the  coone 
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Sec.  286.  Oroimds  upon  which  Doctrine  of  Whitoomb  r.  Whiting 
is  predicated. — The  ground  upon  which  the  doctrine  of  Whitcomb 

•f  decision  upon  the  statute  of  limitations  the  case  before  us.  Brewstei  v.  Harde- 
has  undergone  a  great  change  in  this  coun-  man,  Dudley  (Ga. ),  188.  It  has  been  de- 
try,  and  particularly  in  this  State.  At  cided  by  the  Court  of  Appeals,  in  South 
the  former  period,  the  statute  amounted  to  Carolina,  that  a  promise  by  one  partner 
httle  more,  in  judicial  construction,  than  made  after  the  dissolution,  and  after  the 
a  ground  for  presuming  the  debt  paid,  statute  had  run,  will  not  charge  the  other 
which  might  be  rebutted  by  the  mere  ad-  partner.  Steele  v,  Jennings,  1  McMuU. 
mission  that  such  was  not  the  fact  But  (S.  C.)  297.  In  the  Exeter  Bank  v,  Sulli- 
the  law  is  not  so  now.  There  must  be  a  van,  6  N.  H.  124,  the  authority  of  Whit- 
promise,  a  new  contract,  though  founded  comb  v.  Whiting  was  wholly  denied;  and 
on  the  original  consideration,  to  take  a  the  court  held  that  a  payment  by  one  of 
ease  out  of  the  statute.  If  the  promise  is  the  joint  makers  of  a  promissory  note  did 
not  express,  the  case  must  be  such  that  it  not  take  the  case  out  of  the  statute  as  to 
•an  be  fairly  implied.  There  must,  at  the  the  other.  In  Alabama,  a  promise  by  the 
least,  be  a  plain  admission  that  the  debt  principal  debtor  will  not  revive  the  de- 
ls due,  and  that  the  party  is  willing  to  pay  mand  against  a  co-debtor,  who  is  a  sure- 
it  Allen  %  Webster,  16  Wend.  (N,  Y.)  ty.  Lowther  v.  Chappcl,  8  Ala.  853.  In 
28i;  Stafford  v,  Richardson,  id.  302;  Bell  Tennessee,  a  promise  by  one  partner,  after 
«.  Morrison,  1  Pet.  (U.  S.)  862.  It  is  the  the  dissolution  of  the  partnership,  to  pay 
new  promise  and  not  the  mere  acknowl-  a  note  made  by  the  firm,  does  not  take  the 
edgment  that  revives  the  debt  and  takes  it  case  out  of  the  statute  of  limitations  as  to 
•ut  of  the  statute.  Bosevelt  v.  Mark,  6  the  other  partner.  Beloit  v.  Wynne,  7 
Johns.  (N.  y.>  Ch.  290.  This  doctrine  is  Yerg.  (Tenn.)  534  ;  Muse  v.  Donelson,  2 
sustained  by  many  decisions  in  other  Humph.  (Tenn.)  166.  This  is  also  the 
States;  but  I  do  not  think  it  necessary  to  rule  in  Pennsylvania.  Levy  v.  Cadet^  17 
cite  them.  S.  &  R.  (Penn.)  126  ;  Searight  v.  Craig- 
"The  case  of  Whitcomb  «.  Whiting  head,  1  P.  &  W.  (Penn.)  135.  It  is  also 
has,  to  a  Umited  extent,  been  followed  in  held  in  Indiana  that  the  power  of  one 
Massachusetts:  Cady  v.  Shepherd,  11  Pick,  partner  to  bind  the  other  by  the  admission 
Mass.  400;  Bridge  v.  Gray,  14  id.  55;  Sig-  of  a  debt  ceases  with  the  partnership, 
oumey  v,  Drury,  id.  387,  391,  892;  Vinal  Yandes  v.  Lefevour,  2  Blackf.  (Ind.)  371. 
V.  Burrill,  16  id.  40i.  In  Connecticut:  And  in  Bell  r.  Morrison,  1  Pet.  (U.  S.) 
Bond  V.  Lathrop,  4  Conn.  836  ;  Coit  v,  351,  the  Supreme  Court  of  the  United 
Tracy,  8  id.  268  ;  Austin  v.  Bostwick,  9  States  followed  the  decisions  in  Kentucky, 
id.  496  ;  Clark  v.  Sigoumey,  17  id.  511.  and  held  that  the  dissolution  of  the  part- 
In  Maine  :  Parker  v.  Merrill,  6  Me.  41 ;  nership  put  an  end  to  the  authority  of  the 
Pike  V.  Warren,  16  id.  390;  Dinsmo]%  r.  partners  to  bind  each  other  by  any  new 
Dinsmore,  21  id.  433;  Shepley  v.  Water-  engagement ;  and  consequently  that  the 
house,  22  id.  497.  And  in  Vermont:  Jos-  acknowledgment  of  a  debt  by  one  partner, 
lyn  V,  Smith,  13  Yt.  353  ;  Wheelock  v.  after  the  dissolution,  would  not  take  the 
Doolittle,  18  id.  440.  But  I  think  the  case  out  of  the  statute  of  limitations.  The 
judgment  under  review  would  not  be  up-  elaborate  aigument  of  Mr.  Justice  Story, 
held  in  either  of  those  States.  In  North  who  delivered  the  opinion  of  the  court, 
Carolina  it  has  been  held  that  the  ac-  covers  the  whole  field  of  discussion,  and 
knowledgment  of  the  debt  by  one  partner,  stands  on  principles  which,  though  they 
though  after  the  dissolution,  will  prevent  may  be  disregarded,  cannot  be  overthrown, 
the  operation  of  the  statute.  Mclntire  v,  "  I  have  not  stopped  to  inquire  whether 
Oliveri  2  Hawks  (N.  C),  209.  And  the  the  statute  operates  upon  the  debt  or  the 
same  has  been  decided  in  Geoigia,  pro-  remedy;  for,  though  this  might  be  a  point 
vided  the  new  promise  is  made  before  the  to  be  considered  in  a  court  of  conscience, 
action  is  barred ;  but  not  when  the  new  it  is  of  no  practical  importance  in  a  court 
promise  is  made  afterwards,  as  it  was  in  of  law.    We  are  not  dealing  with  mora]» 
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V.  WhitiDg  was  predicated  is,  that  in  the  case  of  oo-contractors 
each  is,  with  reference  to  the  joint  debt,  the  agent  of  the  others. 
"PajTnent  by  one,"  said  Lord  MjlNSFIeld,  "is  payment  for  all,  the 
one  acting  virtually  as  the  agent  of  the  rest ;  and  in  the  same  man- 
ner an  admission  by  one  is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  pay  when  the  debt  is  admitted  to  be  due."  Howevei 
this  might  be  in  the  case  of  partners,  it  is  difficult  to  understand  upon 
what  ground,  in  the  case  of  co-sureties  and  other  species  of  joint 
indebtedness,  one  can  be  said  to  be  an  agent  for  the  others,  as  to  that 
transaction,  or  upon  what  ground  an  implied  agency  can  be  raised.^ 
"There  is  nothing  in  the  relation  of  joint  debtors,"  said  Bronsox,  J., 
in  the  case  last  cited, ''  from  which  such  an  agency  can  be  inferred.  A 
joint  obligation  is  the  only  tie  which  links  them  together ;  and  fW)m  the 
nature  of  the  case,  payment  of  the  debt  is  the  only  thing  which  one  has 
authority  to  do  for  all."  And  it  is  now  held  in  New  York  that  one 
joint  debtor  cannot  by  a  payment  made  by  him  upon  the  joint  debt, 
before  the  statute  has  run  upon  the  debt,  as  to  them,  suspend  the 
operation  of  the  statute,'  and  much  less  after  the  statute  has  run,*  un- 
less such  pajnnentwas  made  by  one  of  the  joint  debtors,  by  the  direction 
of  the  other,  so  that  a  direct  agency  is  established  as  to  such  pajonent.^ 

bat  with  legal  obligations;  and  it  is  idle  to  was  held,  before  the  Revised  Statatee  of 
talk  of  a  debt  where  there  is  no  legal  obli-  Massachusetts  were  passed,  sufficient  to 
gation  to  pay  it"  take  the  note  out  of  the  statute  of  limita- 
1  See  opinion  of  Bronson,  J.,  in  Van  tions,  as  against  the  surety.  Sigoumey  v, 
Kenren  v.  Parmalee,  2  N.  Y.  623.  A  as  Drury,  14  Pick.  (Mass.)  887.  The  in- 
principal  and  B.  as  surety  made  a  joint  dorser  of  a  note  due  in  1841  made  a  part 
and  several  promissory  note  payable  to  C,  payment  in  1848,  and  in  1845  he  pram- 
on  which  A.  made  two  payments,  —  the  ised  to  pay  what  should  be  found  due  on 
lirst  within  four  years,  the  period  of  limi-  the  note  after  a  settlement  which  the 
tation,  after  maturity,  and  the  second  holder  could  make.  To  an  action  on  the 
within  four  years  after  the  first  payment,  note  in  1848  he  pleaded  the  statute  of  lim- 
bnt  more  than  four  years  after  maturity,  itations.  Held,  that  the  statute  was  not 
Held,  that  an  action  against  B.,  com-  a  bar,  and  as  the  jury  had  found  for  the 
menced  within  four  years  after  the  second  defendant,  that  their  verdict  was  to  be  set 
payment  but  more  than  four  years  after  aside.  Rucker  ».  Frazier,  4Strobh.  (S.  C.) 
the  first  payment,  was  barred  by  the  stat-  98.  A.  and  B.  gave  their  joint  and  several 
ute  of  limitations.  Smith  v.  Caldwell,  15  promissory  note,  secured  by  a  mortgage 
Rich.  (S.  C.)  L.  865.  In  an  action  against  executed  by  B.  only.  In  an  action  to  fore- 
a  principal  and  surety  upon  a  joint  and  close  the  mortgage,  commenced  more  than 
several  promissory  note,  where  the  defend-  six  years  after  the  maturity  of  the  note,  it 
ants  severally  pleaded  the  statute  of  limi-  was  shown  that  A.  had,  within  six  years, 
tations,  —  held,  that  payments  of  the  made  a  payment  on  the  note,  and  it  was 
interest,  made  regularly  by  the  principal,  held  that  the  liability  of  B.  was  not  affected 
operated  as  a  new  promise,  as  well  against  thereby.  Cleaveland  v.  Harrison,  15  Wis. 
the  surety  as  against  the  principal,  where  670. 

their  joint  responsibility  had   not   been         *  Shoemaker  r.  Benedict,  12  N.  Y.  176; 

severed  previous  to  such  payments.     Zent  Dunham  v.    Dodge,   10    Barb.    (N.   Y.) 

V,  Hart,  8  Penn.  St.  887.    The  payment  566. 

of  interest  by  the  principal  promisor  in  a         *  Payne  v.  Slate,  89  Barb.  (K.  Y. )  634. 
joint  and  several  promissory  note,  annually         *  Haight  v.  Avery,  16  Hun  (N.  Y.), 

from  the  time  when  the  note  was  given,  252. 
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Sec.  287.  Present  Doctrine  in  this  Country.  —  Except  in  tlie  four 
States  already  referred  to,  the  doctrine  in  reference  to  joint  debtors  — 

except  partners  —  may  be  said  to  be,  that  one  co-debtor  can  neither 

suspend  nor  remove  the  statute  by  an  admission  of,  or  promise  to  pay, 
the  Joint  debt,  nor  by  a  partial  payment  thereof,  out  of  his  own  funds, 

without  the  direction,  assent,  or  subsequent  ratification  of  his  co- 
debtors.^  In  reference  to  partners  more  conflict  exists,  and  inasmuch 
as,  without  question,  while  the  partnership  exists  each  partner  is  agent 

1  Exeter  Bank  v.  SulliTan,  6  N.  H.  124;  in  Lowther  v.  Chappell,  8  Ala.  353,  held. 
Bell  V,  Morrison,  1  Pet.  (CJ.  S.)  862;  under  this  section, '* a  payment  by  one  of 
Whipple  V,  Stevens,  22  K.  H.  219;  Levy  several  joint  debtors,  before  the  statute  has 
«.  Cadet,  17  S.  &  R.  (Penu.)  126;  Van  completed  a  bar,  will  not  prevent  the  com- 
Keuren  v.  Parmalee,  ante.  In  United  pletion  of  the  bar  as  to  the  others,  at  the 
States  V.  Wilder,  18  Wall.  (U.  S.)  254,  it  expiration  of  the  time  within  which  the 
was  held  that  when  a  debtor  admits  a  statute  required  suit  to  be  brought  on 
certain  sum  to  be  due  by  him,  and  denies  the  original  evidence  of  debt,  relied  on  to 
that  a  larger  sum  claimed  is  due,  a  pay-  sustain  the  action."  This  was  followed  in 
ment  of  the  exact  amount  admitted  cannot  the  same  court  by  Myatts  v.  Bell,  41  Ala. 
be  converted  by  the  creditor  into  a  pay-  222;  Knight  v.  Clements,  45  id.  89.  In 
ment  on  account  of  the  larger  sum  denied,  Beloit  v.  Wayne,  7  Yerg.  (Tenn.)  534,  de- 
80  as  to  take  the  claim  ^or  such  lai^r  sum  cided  at  the  March  term,  1835,  the  Sn- 
out of  the  statute.  In  Exeter  Bank  v.  Sul-  preme  Court  of  Tennessee  followed  the 
livan,  6  N.  H.  124,  a  like  view  of  the  law  as  doctrine  of  Bell  v,  Morrison,  and  this  has 
that  in  Bell  V.  Morrison,  1  Pet.(U.  S.)  862,  since  been  followed  by  Muse  v.  Donelson, 
was  announced  by  the  Supreme  Court  of  2  Humph.  (Tenn.)  166.  In  Palmer  v. 
Kew  Hampshire.  In  that  case  it  was  said:  Dodge,  4  Ohio  St.  21,  the  same  result  was 
*'  If  one  joint  debtor  admits  that  he  owes  reached  by  the  Supreme  Court  of  Ohio, 
the  debt,  and  says  nothing  to  the  contrary.  More  recently,  in  Kansas,  Nebraska,  and 
it  may  be  inferred  from  his  silence  that  he  Florida,  the  doctrine  of  Whitcomb  v, 
is  willing  to  pay;  but  his  silence  can  fur-  Whiting  is  repudiated,  and  that  of  Bell 
OLBh  no  ground  to  presume  that  another  v,  Morrison  followed.  Steele  v.  Sonder, 
who  is  absent  is  willing  to  pay."  This  20  Kan.  89;  Mayberry  v.  Willoughby,  5 
was  followed,  in  the  same  State,  by  Kelly  Neb.  868;  Tate  v.  Clements,  16  Fla.  839. 
V,  Sanborn,  9  N.  H.  46,  and  'A'hipple  v.  Like  reasoning  will  also  be  found  in  Setette 
Stevens,  22  N.  H.  219.  The  Supreme  V.Jennings,  1  McMull.  (S.  C.)  297;  Foute 
Court  of  Pennsylvania,  in  Levy  v.  Cadet,  v.  Bacon,  24  Miss.  156;  Briscoe  v,  Auke- 
17  S.  &  R.  (Penn.)  126,  held  that  payment  tell,  28  id.  861.  The  earlier  decisions  in 
on  account,  or  an  acknowledgment,  by  one  New  York  followedWhitcomb  v.  Whiting, 
of  two  or  more  joint  debtors,  will  not  take  See  Johnson  v.  Beardslee,  15  Johns.  (N.  Y.) 
the  case  out  of  the  statute  as  to  the  others,  8;  Patterson  v,  Choate,  7  Wend.  (N.  Y.) 
and  this  has  been  followed,  in  the  same  441.  But  in  1849  the  Court  of  Appeals 
State,  by  Coleman  v.  Forbes,  22  Penn.  St.  of  that  State,  in  Van  Keuren  v.  Parmalee, 
156;  Searight  v.  Craighead,  1  Penn.  135;  2  N.  Y.  523,  overruled  these  cases  after  an 
Houser  v,  Irvine,  8  W.  &  S.  (Penn.)  845;  able  review  of  the  authorities,  and  held 
Shoneman  v.  Fegley,  7  Penn.  St.  433;  and  that  the  presumed  agency  of  a  partner 
Bush  V.  Stowell,  71  Penn.  St  208.  The  ceases  with  the  dissolution  of  the  firm,  and 
Supreme  Conrt  of  Indiana,  in  Yandes  v.  that  after  dissolution  an  acknowledgment 
Lefavour,  2  Blackf.  (Ind. )  371 ,  held  that  or  promise  to  pay  by  one  of  the  partners 
an  acknowledgment  of  a  debt  made  by  one  will  not  revive  a  debt  against  the  firm 
partner,  after  the  dissolution  of  the  part-  which  is  barred  by  the  statute  of  limita- 
nership,  is  not  sufficient  to  take  a  case  tions.  Shoemaker  v.  Benedict,  11  N.  Y. 
out  of  the  statute  of  limitations  as  to  the  176;  Winchell  v.  Smith,  18  N.  Y.  558; 
others.    The  Supreme  Co^  of  Alabama,  Kallenbach  v,  Dickinson,  100  111.  427. 
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for  the  others,  it  ie  held  in  all  the  States  that,  while  the  partnership 
exists,  one  partner  can  bind  the  others  by  an  admission  or  part  pay- 
ment where  it  is  made  according  to  the  requirements  of  the  statute,  and 
in  the  name  and  on  behalf  of  the  firm ;  and  where  the  admission  or 
pa3'ment  is  made  in  reference  to  a  partnership  transaction,  it  is  treated  as 
having  been  made  on  behalf  of  the  firm.  But  as,  when  the  partnership 
is  dissolved,  the  agency  of  each  partner  to  act  for  the  firm  is  generally 
treated  as  having  been  revoked,  it  is  held  in  most  of  the  States  that  an 
admission  or  payment  made  after  such  dissolution  does  not  have  the 
effect  to  revive  the  debt  against  the  firm  ;  ^  while  in^others  it  is  held  that 

1  Van  Keuren  v.  Pannalee,  ante;  Tata  to  the  aathority.    By  the  force  of  its  terma 

«.  Clements,  16  Fla.  839;  Yandes  v,  Le-  it  operates  as  a  revocation  of  all  power  to 

favour,  2  Blackf.  (Ind.)  871;   Palmer  v.  create  new  contracts,    and  the   right  of 

Dodge,  4  Ohio  St.  21 ;  Foute  v.  Bacon,  24  partners  as  such  can  extend  no  further  than 

Miss.  156;  Briscoe  v.  Auketelle,  28  id.  361;  to  settle  the  partnership  concerns  already 

Whipple  V.  Stevens^  22  N.  H.  219;  Bush  existing,  and  to  distribute  the  remaining 

V,  Stowell,  71  Penn.  St.  208;  Shoneman  funds." 

V,  Felgley,  7  Penn.  St  433;  Knights  v.  Referring  to  the  case  of  Wood  v.  Brad- 
Clement,  45  Ala.  89;  Kallenbach  v,  Dick-  dick,  1  Taunt.  104,  Justice  Stort,  in  the 
inson,  100  III.  427.  same  opinion,  says:  *'The  doctrine  in  1 

In  the  case  of  Bell  v.  Morrison,  1  Pet.  Taunt,  stands  upon  a  clear,  if  it  be  a  legal, 
(U.  S.)  351,  Mr.  JusTicK  Story,  deliver-  ground;  that  as  to  things  past  the  partner- 
ing the  opinion  of  the  court,  says  :  "The  ship  continues^  and  must  always  continue, 
reasoning  of  Lord  Mansfield  assumes  notwithstanding  the  dissolution.  That, 
that  one  party  who  has  the  authority  to  however,  is  a  matter  which  we  are  not  pre- 
discharge  has,  necessarily,  also  authority  to  pared  to  admit,  and  constitutes  the  very 
charge  the  others;  that  a  virtual  agency  ground  now  in  controversy.  The  light  in 
exists  in  each  joint  debtor  to  pay  for  the  which  we  are  disposed  to  consider  this 
whole,  and  that  a  virtual  agency  exists  by  question  is,  that  after  a  dissolution  of  a 
analogy  to  charge  the  whole.  Now,  this  partnership  no  partner  can  create  a  cause 
very  position  constitutes  the  matter  in  of  action  against  the  other  partners,  except 
controversy.  It  is  true  that  a  payment  by  by  a  new  authority  communicated  to  him 
one  does  inure  for  the  benefit  of  the  whole;  for  that  purpose.  It  is  wholly  immaterial 
but  this  arises  not  so  much  from  a  virtual  what  is  the  consideration  which  is  to  raise 
agency  for  the  whole  as  by  operation  of  such  cause  of  action,  whether  it  be  a  sup- 
law,  for  the  payment  extinguishes  the  posed  pre>existing  debt  of  the  partnership 
debt.  ...  If  the  principle  of  Lord  Mans-  or  any  auxiliary  consideration  which  might 
FIELD  be  correct,  the  acknowledgment  of  prove  beneficial  to  them.  Unless  adopted 
one  joint  debtor  will  bind  all  the  rest,  even  by  them,  they  are  not  bound  by  it." 
though  they  should  have  utterly  denied  the  The  case  in  which  these  observations 
debt  at  the  time  such  acknowledgment  occur  was  one  in  which  the  statute  of  limi- 
was  made.  ...  By  the  general  law  of  part-  tations  had  run  before  the  promise  or  ad- 
nership,  the  act  of  each  partner  during  the  mission  by  one  of  the  partners  was  made, 
continuance  of  the  partnership,  and  within  See  also  3  Kent's  Com.,  Lecture  48. 
the  scope  of  its  object,  binds  all  the  others.  The  Supreme  Court  of  New  York,  Kent, 
It  is  considered  the  act  of  each  and  of  all,  C.  J.,  in  Hackley  v.  Patrick,  3  Johns, 
resulting  from  a  general  and  mutual  dele-  (N.  Y.)  536,  held  that,  ''after  a  dissolu- 
gation  of  authority.  £ach  x>Qrtner  may,  tion  of  a  copartnership,  the  power  of  one 
therefore,  bind  the  [lartnership  by  his  con-  partner  to  bind  the  other  wholly  ceases, 
tracts  in  the  partnership  business,  but  he  There  is  no  reason  why  his  acknowledg- 
cannot  bind  it  by  any  contracts  beyond  ment  of  an  account  should  bind  his  co- 
those  limits.    A  dissolution  puts  an.  end  partnex^   any  more    than  his   giving   a 
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sudi  admissioiis  or  part  payments  made  after  the  dissolation,  but  before 

promissory  note  in  the  name  of  the  firm  or  tions  for  the  purpose  -of  restricting  its 
any  other  act."    The  statute  of  limitations  influence.    There  was  a  period  when  one 
did  not  enter  into  that  case,  the  sole  quea-  who  was  spoken  to  on  the  subject  of  an 
tion  being  as  to  the  power  of  one  partner,  old  debt  could  not  well  give  a  civil  an- 
who  was  authorized  to  adjust  the  debts  due  swer  without  saying  enough  to  take  the 
from  the  copartnership,  to  bind  the  others  case  out  of  the  statute.    At  a  later  period, 
by  his  admission  after  the  dissolution.  and  since  the  commencement  of  the  pres- 
SpEiiCER,  J*.,  in  Walden  v.  Sherburne,  ent  century,  the  courts  began  to  regard 
15  Johns.   (N.  Y.)  424,  referring  to  the  this  as  a  beneficial  statute,  a  statute  of 
case  of  Hackley  v.   Patrick,   says :    "It  repoee,  and  commenced  the  difficult  task 
seems  that  the  Court  of  Common  Fleas  in  of  retracing  their  steps."    Noticing  the 
England  have  held  otherwise  (1  Taunt.),  brief  reasons  for  the  decision  in  Whitcomb 
but  I  believe  there  is  more  safety  in  the  v.  Whiting,  ante,  the  court  says  :  '*  Noth- 
rule  of  this  court  than  in  a  oontrsiry  one."  ing  but  the  great  name  of  Lord  Maks- 
The  same  rule  was  applied  in  Boker  v.  field  could  have  given  currency  to  this 
Stackpole,  9  Cow.  (N.  Y.)  420,  and  it  was  reasoning.    It  is  plain  enough  that  '  pay- 
held  that  the  admission  of  one  partner,  ment  by  one  is  payment  for  all/  so  far  as 
either  of  an  account  or  any  fact,  made  after  relates  to  the  satisfaction  of  the  debt,  but 
the  dissolution  of  the  psjtnership^  is  not  that  fact  neither  shows,  nor  has  any  ten- 
admissible  as  evidence  to  affect  any  other  dency  to  show,  a  new  promise  or  acknowl- 
member  of  the  firm.  edgment    by    the    other  joint    debtors. 
In  the  New  York  Court  of  Appeals,  Payment  is  nothing  more  than  an  admis- 
Van  Keuren  v.  Parmalee,  2  N.  Y.  528,  in  sion  that  the  debt  is  due,  and,  like  any 
a  case  where  a  promise  was  made  by  one  other  admission,   it  can  only  affect  the 
partner  nine  years  after  the  partnership  party  who  makes  it,  unless  he  has  author- 
was  dissolved,   and  four  years  after  the  ity  to  speak  for  others  as  well  as  himself, 
statute  of  limitationa  had  fuUy  run,  to  pay  A  joint  debtor  has  no  such  authority, 
a  note  of  the  firm,  Beonson,  J.,  deliver-  ...  If  the  meaning  be  that  there  is  such 
ing  the  opinion  of  the  court,  says:  "In  an  agency  as  will  make  the  payment  by 
reference  to  the  statute  of  Ihnitations,  a  one  inure  to  the  benefit  of  fdl  the  joint 
distinction  has  sometimes  been  taken  be-  debtors,  the  Reasoning  is  well  enough,  but 
tween  a  promise  made  before  the  statute    it  proves  nothing  on  the  point  in  contro- 
has  run  and  one  made  after  the  parties    versy.     If  the  meaning  be  that  one  joint 
have  been  exonerated  by  the  lapse  of  time,     debtor  is  the  agent  of  the  others  for  the 
That  would  sustain  the  defence  in  this  case;    purpose  of  making  admissions    to  bind 
for  the  statute  had  run  upon  the  claim  long    them,  that  was  assuming  the  very  point  to 
before  the  new  promise  was  made.     But    be  proved,  and  the  assumption  had  neither 
the  defence  may  be  rested  upon  the  still    authority  nor   argument    to  support    it. 
broader  ground  that  the  dissolution  of  the    There  is  nothing  in  the  relation  of  joint 
partnership  was  a  revocation  of  the  agency,     debtors  from  which  such  an  agency  can  be 
and  the  power  of  the  partners  to  bind  each    inferred.    A  joint  obligation  is  the  only 
other  by  new  engagements  ceased  from     tie  that  links  them  together,  and  from  the 
that  moment."    The  opinion  in  that  case    nature  of  the  case  payment  of  the  debt  is 
contains  an  extensive  notice  of  the  cases    the  only  thing  which  one  has  authority  to 
involving  the  question,  and  remarks  that    do  for  all.     I  am  persuaded  that  such  a 
the  "  statute  of  21  James  I.  ch.  16,  which     decision  would  not  have  been  made  had  it 
limited  actions  on  promises  to  six  years,     not  been  for  the  strong  disposition  which 
was  not  very  well  received  by  the  legal     prevailed  at  the  time  to  get  around  the 
pro&ssion,  and  although  the  early  deci-     statute  of  limitations." 
sions  under  it  are  not  open  to  much  ob-  The  decision  in  Whitcomb  v.  Whiting, 
servation,  it  was  not  long  before  the  courts    ante,  is  said  to  have  been  in  direct  conflict 
began  to  regard  the  statute  with  disfavor,     with  Bland  v.    Haselrig,    2    Vent.    151, 
and  to  resort  to  the  most  subtle  construe-     which  was  decided  ninety  years  before, 
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the  statute  has  run,  will  be  operative  as  against  the  others.^    In  others 

aud  in  the  English  cases  that  hare  fol-  payment  of  apart  of  a  debt  for  which  thej 
lowed  and  in  some  of  the  early  American  were  jointly  liable,  he  could  do  it  directly 
cases  the  same  rule  was  applied,  whether  by  an  express  contract.  The  law  will 
the  new  promise  was  made  before  or  after  hardly  be  charged  with  the  inconsistency 
the  statute  had  run.  **  The  case  of  Whit-  of  authorizing  that  to  be  done  indirectly 
comb  V.  Whiting,  says  Bronson,  J.,  has  which  cannot  be  done  directly.  If  one 
been  several  times  questioned  in  England,  debtor  could  bind  his  co-debtors  by  an  un- 
and  in  Atkins  v.  Tredgold,  2  B.  &  C.  28,  conditional  promise,  he  could  by  a  condi- 
the  court  seemed  much  disposed  to  disre-  tional  promise,  and  a  man  might  find 
gard  it.  But  the  authority  of  a  great  himself  a  party  to  a  contract  to  the  condi- 
name  has  proved  more  than  a  match  for  tion  of  which  he  would  be  a  stranger.  .  .  . 
common  sense."  The  learned  judge  re-  And  in  principle  I  see  not  why  a  promise 
views  the  cases  in  New  York,  beginning  made  before  the  statute  has  attached  to  a 
with  Smith  v.  Ludlow,  6  Johns.  (N.  Y.)  debt  should  be  obligatory  when  made  by 
267,  when  the  statute  of  limitations  was  one  of  several  joint  debtors,  when  it  would 
in  bad  repute,  and  when  few  men  ventured  not  be  if  the  action  was  barred.  The  stat- 
to  think  for  themselves  after  Lord  Mans-  ute  operates  upon  the  remedy.  The  debt 
FIELD  had  spoken,  and  shows  that  the  always  exists.  An  action  brought  after 
courts  of  that  State  have  been  constantly  the  lapse  of  six  years  upon  a  simple  con- 
struggling  against  the  arbitrary  rule  of  the  tract  must  be  upon  tiie  new  promise, 
judicial  Warwick  of  England,  until  it  haa  whether  the  promise  was  before  or  after 
been  entirely  overthrown,  and  the  Su-  the  lapse  of  sv^  years,  express  or  implied, 
preme  Court  of  the  United  States  sanctions  conditional  or  absolute." 
the  emancipation.  A  still  later  case  in  In  Tennessee,  Pennsylvania,  Indiana, 
New  York  was  that  of  Shoemaker  v,  Ben-  Illinois,  Florida,  Kentucky,  New  Hamp- 
edict,  UN.  Y.  176,  where  payments  were  shire,  Alabama,  Kansas,  and  Nebraska 
made  by  one  of  several  joint  makers  of  a  this  doctrine  would  seem  to  be  held,  cany- 
note  before  the  statute  of  limitations  had  ing  out  the  principle  of  decided  cases, 
run  upon  it,  aud  it  was  insisted  by  the  After  a  joint  debt  has  been  barred  by 
plaintiff  that  this  payment  took  the  case  the  statute,  part  payment  by  one  of  the 
out  of  the  statute  as  to  all  the  joint  joint  debtors  does  not  revive  the  debt  as  to 
makers.  The  court  remarks  that  it  was  the  others.  Bisooe  v.  Jenkins,  10  Ark. 
very  well  settled  in  New  York  before  the  108;  Mason  v,  Howell,  14  id.  199.  And 
case  of  Van  Keuren  v.  Parmalee,  upon  this  rule  holds  as  to  a  payment  made  by 
authority,  that  payment  by  one  of  several  one  partner  after  the  partnership  is  dia- 
joint  debtors,  before  the  statute  had  run,  solved.  Myatts  .  Bell,  41  Ala.  222.  In 
operated  to  take  the  case  out  of  the  statute  Emmons  v,  Overton,  18  B.  Mon.  (Ky.) 
as  to  all;  but  the  court  in  this  case,  upon  643,  it  was  held  that  a  part  payment  made 
principle,  held  that  such  payments  do  not  by  a  surety  after  all  right  of  action  upon 
affect  the  defence  of  the  statute  as  to  the  the  note  is  barred  does  not  renew  the 
other  debtors.  The  court  says:  **  If  a  new  note  as  to  the  balance.  Where  the  maker 
promise  is  satisfactorily  proved,  the  debt  and  indorser  of  a  note  are  sued  jointly, 
is  renewed.  The  question  still  recurs.  Who  proof  that  the  indorser  made  payments  at 
is  authorized  to  make  such  a  promise  ?  If  different  times  within  six  years  will  not 
one  joint  debtor  could  bind  his  co-debtors  vary  or  affect  the  liability  of  the  maker,  or 
to  a  new  contract  by  implication,  as  by  a  deprive  him  of  the  advantages  of  the  bar 


1  Mayberry  v.  Willoughby,  6  Neb.  868;  North  Carolina,  by  statute,  the  power  of 

Schindel  v.  Gates,  46  Md.  604;  Beardsley  one  partner  to  bind  the  others  by  an  ad- 

V.  Hull,  36  Conn.  270  ;  Green  v.  Green-  mission  or  part  payment  is  expressly  taken 

borough  Female  College,  83  N.  C.  449;  away  by  statute,  but  the  power  of  one 

Merritt  v.  Day,  38  N.  J.  L.  32.     But  in  joint  maker  of  a  note  to  bind  the  other* 
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it  has  been  held  that  a  part  payment  made  by  one  partner  after  the  dis- 
solution, and  after  the  statute^  has  run,  will  bind  all.^    From  this  con- 

of  the  statute.     Bibb  v,  Peyton,  19  Miss.  29  Barb.  (N.  Y.)  435.    Payment  of  inter. 

275.    Nor  will  a  payment  made  by  one  of  est  on  a  note  by  one  of  two  joint  makers, 

two  sureties  remove  the  statute  bar  as  to  at  the  request  of  the  other,  is  sufficient  to 

the  other.    Exeter  Bank  v,   Sullivan,   6  take  the  debt  out  of  the  statute  of  limita- 

K.  H.  124.     It  is  settled  in  New  York  tions,  as  against  both  the  makers.    Munro 

that  an  acknowledgment  or  promise   to  v.  Potter,  84  Barb.  (N.  Y.)  858.     See  also 

pay  a  debt,  or  a  part  payment  made  by  Searight   v,    Craighead,    1    Penn.    185 

one  of  several  partners  after  dissolution  of  Brewster  v.  Handman,  Dudley  (Ga.),  188 

a  firm,  or  by  one  of  joint  and  several  Levy  v.  Cadet,  17  S.  &  R.  (Penn.)  126 

debtors,  will  not  renew  the  debt  against  Yandes  v.  Lefavour,  2  Blackf.  (IndO  871 

the  others,  under  the  statute  of  limita-  Beloit  v.  Wynne,  7  Yerg.  (Tenn.)  584. 
lions.    New  York  Life  Ins.  Ca  v.  Covert, 


by  an  admission  or  payment  before  the  the  answer  is,  that  it  is  always  in  their 
statute  has  run  is  retained;  hence  the  de-  power  to  inquire  whether  it  has  been  paid, 
eiadon  in  the  case  last  cited,  relating  mere-  and,  if  it  remains  unpaid,  to  compel  the 
ly  to  the  power  of  a  principal  to  bind  a  holder  to  proceed  against  the  principal,  or 
surety  by  a  part  payment  of  interest  before  to  pay  the  note  and  proceed  in  their  own 
the  statute  had  run,  is  applicable  to  the  name.  The,  demurrer  to  the  defendant's 
point  cited,  upon  the  ground  that  the  de-  third  plea  was,  therefore,  properly  sus- 
eision,  except  for  the  restraint  of  the  stat-  tained.  The  note  in  this  case  was  a  joint 
nte,  would  be  equally  applicable  in  the  and  several  note,  and  the  fact  that  the  de- 
case  of  copartners.  The  court,  in  Schin-  fendant  signed  it  as  surety  in  no  manner 
del  V.  Gates,  ajUe^  seems  to  give  its  assent  affected  the  plaintiff's  right  to  recover.  As 
to  the  doctrine  of  Whitcomb  v.  Whiting,  between  the  defendant  and  the  principal, 
At  least,  it  does  not  express  any  disap-  the  relation  of  the  former  as  surety  was  of 
proval  of  the  doctrine  of  that  case ;  and  course  material,  because  the  latter,  if  com- 
Robinson,  J.,  in  referring  to  the  case  of  pelled  to  pay  the  note,  had  his  remedy 
EUicott  V.  Nichols,  7  Gill  (Md.),  86,  says:  over  against  the  principal;  or,  if  the  note 
'*The  court,  in  Ellicott  v,  Nichols,  ftdly  was  paid  by  the  principal,  such  relation 
recognized  the  decision  of  Whitcomb  v.  would  protect  the  surety  from  any  claim 
Whiting,  and  said  that  the  part  payment  for  contribution.  In  this  case  the  pay- 
of  principal  and  the  payment  of  interest  ments  of  interest  were  made  from  year  to 
relied  on  to  take  the  case  out  of  the  bar  year  by  the  principal,  and  before  the  stat- 
was  made  within  the  legal  time  and  before  ute  had  attached,  and  such  payments  were 
the  statute  had  attached.  The  rule  thus  sufficient,  in  our  opinion,  to  prevent  the 
laid  down  in  Ellicott  v.  Nichols  has  been  bar  of  limitations." 
the  accepted  law  of  this  State  for  nearly  ^  Mix  v.  Shattuck,  50  Yt.  421.  And 
thirty  years,  and,  in  the  absence  of  legisla-  this  seems  also  to  be  the  rule  in  England, 
tion  to  the  contrary,  it  is  not  to  be  ques-  Thus,  in  a  recent  case,  it  was  held  that  one 
tioned.  It  may  not  be  amiss,  however,  to  of  two  partners  must  be  presumed,  in  the 
say  the  same  rule  has  received  the  sane-  absence  of  proof  to  the  contrary,  to  have 
tion  of  the  highest  courts  in  other  States,  authority  to  make  a  payment  on  account 
Selltey  v.  Selltey,  2  Hill  (S.  C),  496;  of  a  debt  due  by  the  firm,  so  as  to  take  the 
Steele  v.  Jennings,  1  McMull.  (S.  C.)  297;  debt  out  of  the  statute  of  limitations  as 
Goudy  V,  Gillam,  6  Rich.  (S.  C.)  28;  Mc-  against  the  other;  and  in  a  case  where 
Intire  V.  Oliver,  2  Hawks  (N.  C),  209;  A.,  one  of  the  partners  in  a  firm,  gave  in- 
Walton  V,  Robinson,  6  Ired.  (N.  C.)  841;  structions  to  their  solicitor  to  put  in  force 
Emmons  v,  Overton,  18  B.  Mon.  (Ky.)  and  realize  a  bill  of  sale  held  by  the  firm, 
648.  In  regard  to  the  supposed  hardship  and  to  place  the  proceeds  when  received 
of  the  rule  as  against  sureties  to  a  not^  "to  the  account  of  the  firm,"  who  were 
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flict  it  will  be  seen  that  it  is  impossible  to  fonnnlate  any  general  rale 
relative  to  the  power  of  one  copartner  to  revive  a  debt  as  to  the 
others,  but  that  the  doctrine  held  in  a  given  State  must  be  consulted.  ^ 
Sec.  288.  Assent  of  a  Co-contraotor  to  a  Part  Payment  by 
another,  Bffect  of.  —  While  in  most  of  the  States  a  part  payment 
made  by  one  joint  debtor  will  not  suspend  or  remove  the  statute  bar  as 
to  the  others,  j^et,  even  where  the  statute  provides  that  an  acknowledg- 
ment or  part  payment  made  by  one  joint  debtor  shall  not  remove  the 
statute  bar  as  to  the  others,  it  is  held  that  where  such  part  payment 
is  made  by  the  direction  or  at  the  request  of  the  others,  they  are  all 
equally  bound  thereby,  as  in  such  case  the  one  making  the  payment 
acts  as  the  agent  of  the  others.^    Thus,  in  a  New  York  case,'  the  prin- 

then  indebted  to  the  solicitor  for  his  bill  *  Haight  v,  Aveiy,  16  Hun  (K.  Y.), 
of  costs,  and  the  solicitor  having  sued  the  252;  Pitts  v.  Hunt,  6  Lans.  (N.  Y.)  146; 
two  partnera  for  the  balance  of  his  bill  of  National  Bank  of  Delaware  v.  Cotton 
oo^ts,  B.  pleaded  the  statute  of  limitations,  (Wis.),  24  Alb.  L.  J.  451.  In  Winchell  v, 
it  was  held  (affirming  the  judgment  of  the  Hicks,  18  K.  Y.  558,  where  sureties  on  a 
Queen's  Bench  Division),  that  there  was  joint  and  several  note  vrere  called  upon  for 
sufficient  evidence  for  the  jury  of  a  part  payment,  and  they  directed  the  holder  to 
payment  so  as  to  take  the  case  out  of  the  call  upon  the  principal  for  payment,  and 
statute  of  limitations  as  against  B.  Court  the  principal  made  a  payment  on  the  note, 
of  Appeal,  March  12.  Goodwin  v.  Parton,  it  was  held  such  an  acknowledgment  of 
42  L.  T.  Rep.  n.  b.  568.  liability  as  to  arrest  the  running  of  the 
^  In  Smith  v,  Ludlow,  6  Johns.  (N.  Y.)  statute  against  him.  In  Huntington  v. 
267,  the  court  held  that  an  acknowledg-  Ballon,  2  Lans.  (N.  Y.)  120,  where  the 
ment  made  by  one  partner  after  the  part-  maker  made  payment  of  interest  on  the 
nership  was  dissolved  waff  binding  upon  note,  reciting  in  the  receipt  that  it  was 
the  o^ers,  where  it  appeared  that  by  an  made  by  an  accommodation  indorser,  by 
advertisement  in  a  newspaper  they  had  the  hand  of  the  maker,  and  the  indorser, 
appointed  him  as  li^idating  partner  to  when  afterward  shown  the  receipt  by  the 
close  up  the  firm  business,  and  to  collect  holder,  examined  it  and  expressed  his 
the  debts  due  to,  and  pay  those  due  from,  approval  of  it,  it  was  held  tiiat  the  pay- 
the  fi.rm,  upon  the  ground  that  he  thereby  ment  took  the  case  out  of  the  statute,  as 
was  clothed  with  a  special  agency  which  to  such  indorser.  It  is  said  in  the  opinion 
made  his  acts  within  the  scope  of  such  au-  that  "the  holder  had  the  right  thereafter 
thority  binding  upon  them.  And  a  simi-  to  suppose  that  the  payment  made  by  the 
lar  doctrine  has  recently  been  held  in  the  maker  was  so  made  with  the  full  under- 
Superior  Court  of  New  York.  Thus,  after  standing  and  arrangement  that  it  should 
a  firm  had  gone  into  liquidation.  A,  paid  be  so  made  for  the  indorser.".  This  hold- 
to  his  partner  B.  $60,000  in  funds  and  ing  was  approved  and  the  judgment  af- 
credits,  to  be  applied  towards  paying  the  firmed  in  First  Nat.  Bank  of  Utica  v;  Bal- 
debts  thereof,  B.  agreeing  to  pay  the  same  lou,  49  N.  Y.  156,  and  in  this  case  it  was 
in  full.  Held,  that  a  part  payment  made  also  held  that  the  requirement  of  the  stat- 
by  B.  on  a  claim  against  the  firm  would  ute,  that  an  acknowledgment  or  promise  to 
take  the  case  out  of  the  statute  of  limita-  take  a  case  out  of  the  operation  of  the  stat- 
tions,  although  the  whole  of  the  $50,000  ute  must  be  in  writing,  does  not  alter  the 
had  previously  been  applied  by  B.  to  the  effect  of  a  payment  of  principal  or  interest, 
payment  of  other  firm  liabilities.  Burnett  and  prescribes  no  new  nile  of  evidence  as 
v.  Snyder,  45  N.  Y.  Super.  Ct.  577.  to  the  fact  of  such  payment,  which  may  be 


•  Munro  v.  Potter,  34  Barb.  (N.  Y. )  868. 
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ctpal  handed  money  to  the  surety,  and  requested  him  to  pay  it  to  the 
creditor ;  the  surety  paid  it,  and  had  the  payment  indorsed.  It  was 
held  that  the  surety  could  not  claim  that  he  acted  in  the  transaction 
merely  as  an  agent,  and  therefore  that  the  case  was  taken  out  of  the 
statute  as  to  both.^  The  assent  of  a  surety  to  a  part  payment  by  the 
principal  may  be  inferred.  Thus,  where  a  debtor  and  his  surety  go  to 
the  creditor  together,  for  the  express  purpose  of  making  a  payment, 
and  for  that  alone,  and  both  apparently  co-operate  in  the  transaction, 
though  the  debtor,  alone  handles  the  money,  the  creditor  has  a  right  to 
consider  it  a  joint  payment  binding  the  surety  under  the  statute  of  limi- 
tations, unless  the  surety  in  some  manner  notifies  him  that  it  is  not  so.' 
And  it  seems  that  where  money  is  paid  by  a  surety  in  the  presence  of 
the  principal,  and  the  latter  does  not  dissent  thereto,  or  say  anything, 
his  silence  may  be  treated  as  an  acquiescence  in  such  payment,  so  as 
to  remove  the  statute  bar  as  to  both.'  If  one  co-contractor  procures 
a  payment  to  be  made  by  his  co-debtor,  it  is  sufficient  to  bind  him.^ 
But  even  though  the  monej'  is  paid  by  one  co-contractor  for  another^ 
with  the  funds  of  the  other,  and  as  his  agent,  and  he  so  informs  the  creditor 
at  the  time,  he  is  not  bound  therebj' ;  and  such  payment  does  not  remove 
the  statute  bar  as  to  him.^  But  the  question  as  to  whether  there  has 
been  an  assent  by  one  co-debtor  to  a  payment  made  upon  the  joint  debt 
by  another  is  a  mixed  question  of  law  and  fact,  to  be  determined  in 
view  of  aU  the  circumstances  attending  the  transaction. 

proTed  by  oral  adnufisions  of  the  debtor,         *  Mainzinger  v,  Mohr,  41  Mich.  685. 

and  such  payment  may  he  made  by  an  The  admissionB  of  one  joint  debtor  are  not 

agent,  and  the  authority  of  the  agent  may  evidence  against  the  others.     Rogers  v, 

be  proved  hy  parol  evidence.    The  case  of  Anderson,  40  Mich.  290. 
Harper  v.  Fairley,  63  N.  Y.  442,  depended         •  Whipple  v.  Stevens,  22  N.  H.  219. 

on  the  question  whether  the  maker  of  the  But  see  Quimby  v.  Putnam,  28  Me.  419, 

note  had  knowledge  of  the  payment  made  where  it  was  held  that  a  payment  made  by 

upon  it  by  another,  and  assented  to  it  or  one  of  two  joint  debtors,  in  the  presence  of 

authorized  it,  and  is  not  in  conflict  with  the  other,  will  not  afford  evidence  of  a  new 

the  above  cases  in  any  respect.  promise  made  by  both.     See  also,  to  the 

^  In  Haight  v.  Avery,  ante,  a  father  same  effect,  Patch  v.  King,  29  Mo.  448. 

became  surety  for  his  son.     The  son  paid  Payments  authoritatively  made   by   the 

the  interest,  but,  as  was  insisted  by  the  treasurer  of  a  partnership  or  joint-stock 

plaintiff,  by  direction  of  the  father.     The  company,  from  the  partnership  funds,  and 

father  set   up   the  statute.      The  judge  by  him  indorsed  on  a  note  executed  by  the 

charged  the  jury  that,  in  order  to  charge  partnership,  take  the  note  out  of  the  stat- 

the  father  by  such  payments,  it  was  not  ute.     Walker  v.  Wait,  60  Vt.  668. 
necessary  that  they  should  be  shown  to         ^  McConnell'i^.  Merrill,  63  Vt.  147. 
have  been  made  by  himself,  but  that  it         ^  Bailey  v.  Corliss,  51  Yt  866. 
was  sufficient  if  they  were  made  by  the 
son  by  his  direction.    Held,  sufficient. 
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CHAPTER    XXVI. 
Judicial  Pbogess. 


Skc.  289.  When  Action  is  treated  as  com-    Sec.  293.  Mistaken  Remedy,  &c. 


menced. 

290 .  Statutory  Provisions  relating  to. 

291.  Date  of  Writ  not  conclusive. 

292.  Filing  Claim  before  Commission- 

ers.    Pleading,  Set-off,  &c. 


294.  Amendment  of  Process. 

295.  Must  be  Action  at  Law. 

296.  Abatement  of  Writ,  Dismissal 

of  Action,  Reversal  of  Judg- 
ment, &c. 


Sec.  289.  'When  Action  is  treated  aa  commenced.  —  The  question 
as  to  wheQ  an  action  is  commenced,  within  the  meaning  of  the  statute, 
is  one  which  has  been  variously  decided.  In  some  of  the  States,  the 
statute  itself  settles  this  question,  but  whei*e  the  statute  is  silent  upon 
this  point  it  may  be  said  that  an  action  is  oora  menced  when  the  writ  is 
issued.  That  is,  when  it  is  filled  out  and  completed  with  an  intention 
of  having  it  served.*  In  any  event,  the  issue  of  a  process  and  giving 
it  to  an  officer  for  service,  or  dejiositing  it  in  a  place  designated  or  pro- 
vided by  an  officer  for  that  purpose,  clearly  amounts  to  a  commence- 
ment of  an  action.'  Formerly  the  question  as  to  when  an  action  could 
be  said  to  have  been  commenced,  so  as  to  save  a  debt  from  the  opera- 
tion of  the  statutes,  was  one  of  great  importance,  and  over  which  there 
was  some  confusion  and  conflict  of  doctrine.  But  the  general  rule 
adopted  was,  and  is,  except  where  otherwise  provided  by  statute,  that 
the  statute  is  suspended  from  the  time  of  the  suing  out  of  the  writ,  and 
its  bona  fide  delivery  to  a  proper  officer  for  service."    The  writ  ma}*  be 

1  Jackson  v.  Brooks,  14  Wend.  (N".  Y.)  »  Beckman  o.  Satterlee,  6  Cow.  (N.  Y.) 

649;  Lowry  17.  Lawrence,  1  Cai.  (N.Y.)  69;  519;   Evans  v,   Gallaway.  20   Ind.   479; 

Rossr.  Luther,  4  Cow.  (N.  Y.)  158;  Bur-  Lowry  v.    Lawrence,   ICai.  (N.  Y.)  69; 

dick  V,  Green,  18  Johns.  (N.  Y.)  14;  Cheet-  Kenney  v.  Lee,  10  Tex.  155;  Hail  v,  Spen- 

ham  V.  Lovis,  3  id.  43;  Fowler  t>.  Sharp,  cer,  1  R.  I.   17;  Cheetham  v.  I^ewis,  3 

16  id.  323;  Cox  v.  Cooper,  3  Ala.   256;  Johns.  (N.  Y.)  42;  Burdick  v.  Green,  18 

Schroeder  V.  Ins.  Co.,  104  111.71;  Feazle  id.    14;    Jackson  v.   Brooks,   14   Wend. 

V,  Simpson,  2  111.  80;  Ford  v,  Phillips,  1  (N.  Y.)  649;  Sharp  v.  McGuire,  19  Cal. 

Pick.  (Mass.)  202;  Seaver  v.  Lincoln,  21  577;  Pemental  ».  San  Francisco,  21  id. 

id.  267;  Mason  v.'  Cheney,  47  N.  H.  24;  351;  State  r.  Groome,  10  Iowa,  308. 

Parker  v.  Colcord,  2  -N.  H.  36;  Society,  In  Clare  v.  Lockard,  122  N.  Y.  268,  it 

&c.  V.  Whitcomb,   2  id.  227;   Hardy  v,  was  held  that  under  the  provisions  of  the 

Corliss,  21  N.  H.  356;  Day  r.  Lamb,  7  Code  declaring?  that  **  an  attempt  to  coni- 

Vt.   426;   Hail  v,  Spencer,  1   R.  I.    17;  nience  an  action  in  a  court  of  record  is 

Johnson  v.  Farwell,  7  Me.  370;  Updike  p.  equivalent  to  the  commencement  thereof," 

Ten  Broock,  32  N.  Y.  L.  105.  within  the  meaning  of  the  provision  lim- 

s  Michigan,  &&,  Bank  v,  Eldred,  130  iting   the  time  of  commpncing   actions, 

U.  S.  693.  "  when  the  summons  is  delivei-ed  to  the 
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sent  to  the  sheriff  for  service  by  mail,  and  if  it  fails  to  reach  him  with- 
out any  fault  on  the  part  of  the  plaintiff,  that  is,  if  it  was  seasonably 
deposited  by  him  or  some  person  for  him  in  the  post-office,  and  ex- 
cept for  unusual  delay  or  accident  in  the  transmission  of  the  mail  it 
should  have  seasonably  reached  the  sheriff,  the  plaintiff  will  not  be 
prejudiced.^ 

Sec.  290.  Statutory  ProviBlons  relating  to.  —  In  many  of  the  States 
provision  is  now  made  in  the  statute  as  to  what  shall  be  deemed  the 
commencement  of  an  action.  Thus,  in  Maine,  '^  the  time  when  a  writ 
is  actually  made  with  an  intention  of  service  "  is  the  commencement  of 
the  suit ;  ^  and  this  is  practically  the  provision  in  Alabama,  whether  the 
writ  is  executed  or  not,  if  it  is  continued  by  an  cUias^  or  recommenced 
at  the  next  term  of  the  court.  In  Kentucky^  the  action  is  deemed  to 
be  commenced  at  the  date  of  the  first  summons  or  process  issued  in 
good  faith  from  the  court  or  tiibunal  having  Jurisdiction  in  the  action. 
In  North  Carolina,  the  action  is  deemed  to  be  commenced  as  to  each 
defendant  when  the  summons  is  issued  against  him.  In  Ohio,  at  the  date 
of  the  summons  which  is  actually  served  on  the  defendant,  and  when 
service  by  publication  is  proper,  from  the  date  of  the  first  publication ; 
so  also  in  Wj^oming.  In  California,  when  the  complaint  is  filed.  So 
in  Arizona,  Utah,  Idaho,  and  practically  in  New  Mexico.  In  Oregon, 
when  the  complaint  is  filed  and  served  on  one  or  moi*e  of  the  defend- 
ants. In  Wisconsin,  when  the  summons  is  served  on  one  of  the 
defendants.  In  Nevada,  when  the  complaint  is  filed  in  the  proper 
court,  and  a  summons  issued  and  placed  in  the  hands  of  the  sheriff  of 
the  county  or  other  person  authorized  to  serve  the  same.  In  Tennes- 
see, the  suing  out  of  a  summons,  whether  it  is  executed  or  not,  if  it  is 
continued  by  the  issuance  of  an  alias  process  from  term  to  term,  or 

Bheriff  with  intent  that  it  shall  be  actn-       Ghee  v,  Gainsville,  78  6a.  7dO;  Hampe 

ally  senred,"  and  the  delirery  is  followed  v.  Schaffer,  76  Iowa,  563 ;  Knowlton  v, 

within  sixty  days  after  the  expiration  of  Watertown,  180  U.  8.,  827. 
the  time  limited  for  the  actual  commence-         ^  Jewett  v,  Greene,  8  Me.  447.     In 

ment  of  the  action,  by  personal  serrice . . .  some  of  the  States  express  provision  is 

or  by  the  first  publication  of  the   sum-  made  for  saving  the  rights  of  parties  where 

mons,"  as  substituted  service  in  the  man-  the  writ  faUs  of  proper  service  by  accident, 

ner  prescribed  is  equivalent  to  a  service  See  next  note. 

by  publication.  '  In  Maine,  it  is  also  provided  that 

Where,  therefore,  a  summons  was  de*  "when  a  writ  fails  of  a  sufficient  service 

livered  to  the  sheriff  within  the  time  lim-  or  return,  by  unavoidable  accident,  or  de- 

ited,  with  intent  that  it  should  be  actn-  fault  or  negligence  of  the  officer  to  whom 

ally  served,  but,  as  appeared  by  the  sheriff's  it  was  delivered  or  directed,"  &c.,  a  new 

return,  service  could  not  be  made,  because  action    may  be   commenced  within    six 

the  defendant  avoided  service,  and,  within  months  thereafter.    In  Vermont,  a  similar 

the  sixty  days,  an  order  directing  a  sub-  provision  exists,  except  that  one  year  is 

stituted  service  was  granted,  and  service  given.    In  Connecticut  a  provision  simi- 

was  so  made ;  the  action  is  commenced  lar  to  that  in  Vermont  exists.    So  also 

within  the  time  prescribed,  and  so  is  not  in   Massachusetts,   Colorado,   Iowa,  and 

barred.  some  other  States. 
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reoommenced  within  one  year  after  the  failure  to  execute.  In  Florida^ 
when  the  summons  is  issued  to  the  proper  officer  or  filed  in  the  proper 
office.  In  New  York,  South  Carolina,  and  Dakota^  when  the  sum- 
mons is  served  on  one  or  more  of  the  defendants.^  In  Connecticut,  the 
action  is  deemed  to  be  commenced  from  the  date  of  the  service  of  the 
writ.^  In  Vermont,  the  making  of  a  writ,*  or  the  issue  of  a  summons 
and  order  of  notice,  is  the  commencement  of  an  action ;  ^  and  such,  also, 
is  the  rule  in  Massachusetts ;  *  and  the  filling  up  and  dating  of  a  writ 
before  the  statute  has  run  has  been  held  sufficient  to  save  the  statute.* 
In  Penns3'lvania,  the  issue  of  a  summons  suspends  the  statute  if  an 
alias  summons  is  issued  within  six  j'ears ;  ^  and  it  is  not  necessary  to 
enter  continuances  to  save  the  bar ;  *  and  if  the  proper  persons  are  sued, 
the  statute  is  suspended,  notwithstanding  the  firm  name  is  enx>neously 
given,  and  the  process  is  subsequently  amended.*  But  the  issue  of  a 
summons  which  is  not  served  will  not  save  the  statute,  unless  an  cUias 
is  taken  out  and  served  within  six  years.^*  In  Pennsylvania,  the  prac- 
tice is  to  issue  the  original  writ  before  the  statute  has  run,  and  to  con- 
tinue it  by  an  alias^plus,  and  pluries,  even  after  the  intervention  of  more 
than  one  term ;  ^^  and  as  the  writ  which  commences  the  action  states  the 
ground  thereof,  it  is  sufficient  to  set  it  forth  without  the  continuances.^ 

^  In  New  York,  provision  is  made  for  him  in  that  manner.  The  last  section, 
saving  the  plaintiff's  rights  when  he  at-  excluding  the  provision  reqairing  a  pabli- 
tempts  to  commence  an  action.  Thus,  oation  or  service  of  the  summons  within 
"an  attempt  to  commence  an  action,  in  a  sixty  days,  applies  to  an  attempt  to  corn- 
court  of  record,  is  equivalent  to  the  com-  mence  an  action,  in  a  court  not  of  record, 
mencement  thereof  against  each  defendant,  where  the  summons  is  delivered  to  an 
within  the  meaning  of  each  provision  of  officer  authorized  to  serve  the  same,  within 
this  act  which  limits  the  time  for  com-  the  city  or  town,  wherein  the  person  re- 
mencing  an  action,  when  the  summons  is  sides  or  the  corporation  is  located,  as 
delivered,  with  the  intent  that  it  shall  be  specified  in  that  section  ;  provided  that 
actually  served,  to  the  sheriff,  or,  where  actual  service  thereof  is  made  with  due 
the  sheriff  is  a  party,  to  a  coroner  of  the  diligence."  And  a  provision  similar  to 
county,  in  which  that  defendant,  or  one  of  that  in  sec.  899  exists  in  South  Carolina 
two  or  more  co-defendants,  who  are  joint  and  Dakota. 

contractors,  or  otherwise  united  in  interest  '  Sandford  v,  Dick,  17  Conn.  2 IS. 

with  him,  resides  or  last  resided;  or,  if  the  '  Allen  v.  Mann,  1  Chip.  (Yt)  94. 

defendant  is  a  corporation,  to  a  like  officer  *  Blain  v.  Blain,  45  Yt.  588. 

of  the  county,  in  which  it  is  established  by  *  Woods  v.  Houghton,  1  Qray  (Afass.), 

law,  or  wherein  its  general  business  is  or  580. 

was  last  transacted,  or  wherein  it  keeps,  or  ^  Gardner  o.  Webber,  17  Pick.  (Mass.) 

last  kept,  an  office  for  the  transaction  of  407. 

business.    But  in  order  to  entitle  a  plain-  ^  McClurg  v.  Fryer,  15  Penn.  St  298. 

tiff  to  the  benefit  of  this  section,  the  deliv-  '  Schlosser  v.  Lesher,  1  Dall.  (Penn.) 

ery  of  the  summons  to  an  officer  must  be  411. 

followed  within  sixty  days  after  the  expi-  •  Nichols  ».  Fox,  2  W.  N.  C.  196. 

ration  of  the  time  limited  for  the  actual  ^^  Currier's  Estate,  28  Penn.  St.  261. 

commencement  of  the  action,  by  personal  ^^  Pennock  v.  Hart,  8  S.  &  B.  (Penn.) 

service  thereof  upon  the  defendant  sought  869. 

to  be  charged,  or  by  the  first  publication  ^  Schlosser  v.  Lesher,  1  Dall.  (Penn.) 

of  the  summons,  as  against  that  defend-  411. 
ant,  pursuant  to  an  order  for  service  upon 
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In  South  Carolina,  however,  an  o/taa  mnst  be  issued  within  one  year 
from  the  time  the  original  issued,  and  must  also  be  regularly  delivered 
to  the  sheriff,  or  it  does  not  operate  as  a  continuance  of  the  original 
writ^  In  New  York,  under  the  old  practice,  the  issuing  of  a  capias  to 
any  county  would  save  the  statute,'  even  though  the  plaintiff  directed 
the  sheriff  to  return  it  non  eat;*  but  it  was  required  to  be  kept  on 
foot  by  continuances,  which  could  be  entered  at  any  time.^  The  fact 
that  the  ad  damnum  is  laid  at  a  different  sum  from  that  in  the  orig- 
inal process,  or  that  the  venue  was  laid  in  a  different  county,  will  not 
defeat  its  effect  in  suspending  the  statute,  if  the  action  is  transitory, 
and  it  is  averred  that  both  actions  were  predicated  on  the  same  claim, 
nor  even  that  the  actions  are  different  in  form,  if  both  are  for  the  same 
cause.'  If  the  action  is  commenced  in  season,  the  statute  is  saved 
without  any  reference  to  the  question  whether  the  plaintiff  used  any 
diligence  in  its  prosecution.* 

Seo.  291.  Date  of  "Writ  not  oonclnaive.  — The  date  of  the  writ  is 
not  conclusive,  but  is  a  fact  which  may  be  contested,  and  the  rule  may 
be  said  to  be  that  it  is  not  enough  that  the  writ  bears  date  before  the 
expiration  of  the  statutory  period,  but  both  the  bona  fides  of  the  plain- 
tiff in  taking  it  out  and  the  exact  time  may  be  averred  and  shown,  not- 
withstanding the  teste?  The  date  of  the  writ  is  ov\y  prima  facie  evi- 
dence of  the  time  of  its  issue ;  *  and  whenever  the  exact  time  of  its 
issue,  even  to  the  hour,  becomes  necessary,  the  defendant  ma}*,  if  he 
can,  show  it,  even  though  it  contradicts  the  teste  of  the  writ.  ^^  It 
would  be  most  extraordinary  and  inequitable,"  said  Lord  Mansfield,* 
^^  not  to  allow  the  presumption,  that  the  plaintiff  commenced  his  process 
seasonably,  to  be  rebutted  by  the  defendant,  by  showing  that  in  real 
truth  the  time  was  run  before  he  took  any  step." 

Sec.  292.  Filing  Claim  before  pommlMloners.  Pleading,  8et-o£f,  &o. 
—  Filing  a  claim  with  the  commissioners  of  a  deceased  insolvent  estate 
has  been  held  equivalent  to  commencing  an  action.^^  And  in  New 
York  the  entry  of  an  order  to  refer  a  claim  against  the  estate  of  a  dece- 
dent, is  held  to  be  the  commencement  of  an  action,  within  the  meaning 
of  the  statute.^^  The  filing  of  a  claim  in  set-off  operates  as  a  suspen- 
sion of  the  statute  as  to  it,  so  that,  even  though  the  plaintiff's  action 

1  State    Bonk   v.   Baker,    8    McGord  Jenkins,  8  B.  &  C.  889;  Allen  v,  Portland 

(S.  C.)i  281.  Stage  Co.,  8  Me.  207;  Chauncey  v.  Butter, 

3  Jackson  «.  Brooks,  14  Wend.  (N.  T.)  8  Neb.  818;  Hendenon  v.  Baker,  2  Burr. 

649.  950;  Henway  v.  Murrey,  1  Vent  28;  Mor* 

"  Beckman  v.  Satterlee,  6  Cow.  (N.  Y.)  ris  v,  Pu^h,  8  Burr.  1241. 

619.  •   Gardner  r.  Webber,  17  Pick.  (Mass.) 

«  Baskins  v.  Wilson,  6  Cow.  (K.  Y.)  407;  Society,  ftc.  v.  Whitcomb,  2  N.  H. 

471.  227;  Johnson  v,  Farwell,  7  Me.  870. 

^  Young  V.  Davis,  80  Ala.  218.  '  Henderson  t^.  Baker,  ante, 

•  King  V.  State  Bank,  18  Ark.  269.  »  Guild  v.  Hale,  16  Mass.  465. 

But  see  Clarke  o.  Kellar,  8  Bush  (Ky.),  ^^  Hultslander   v.  Thompson,  5   Hon 

228,  where  a  different  doctrine  was  held.  (N.  Y. ),  348. 

^    6  Comyn's  Digest,  589;  Lester  v. 
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fails,  and  the  set-off  cannot  be  enforced  therein,  the  defendant  may,  bj 
a  salt  brought  within  a  reasonable  time  thereafter,  preserve  his  rights.^ 

Sec.  293.  Mistaken  Remedy,  &o. —  If  the  plaintiff  mistakes  his 
remedy,  in  the  absence  of  any  statutory  provision,  saving  his  rights,  and 
during  the  pendency  of  the  action  the  statute  runs  upon  his  claim,  his 
remedy  is  barred ; '  and  the  same  rule  prevails  where,  from  any  cause^ 
the  plaintiff  becomes  nonsuit,^  or  the  action  abates  or  is  dismissed,  or 
judgment  therein  is  reversed  or  set  aside,  the  statute  bars  another 
action  brought  for  the  same  claim,  unless,  as  is  the  case  in  several  of 
the  States,  provision  is  made  to  save  the  remedy.^ 

Seo.  294.  Amendment  of  Prooeas.  —  An  amendment  of  the  process 
which  does  not  change  the  remedy  does  not  affect  the  statutory  sus- 
pension ;  but  where  a  party  obtains  leave  to  amend  his  summons  and 
complaint  after  the  statute  has  fully  run,  and  does  so  by  bringing  in 
new  parties  defendant,  the  parties  so  brought  in  may  set  up  the  statute 
in  bar  of  the  action  as  to  them ;  ^  and  it  would  seem  that  the  bringing 
in  of  such  new  parties  would  be  so  far  equivalent  to  bringing  a  new 
action,*  that  such  new  defendants  may  rely  upon  the  statute  as  a 
defence,^  especially  where  the  new  complaint  does  not  advert  to  the 
former  proceedings  so  as  to  connect  the  former  with  the  latter.*  A 
similar  doctrine  was  held  in  a  Missouri  case,  where  new  plaintiffs  were 
substituted,  who  claimed  to  be  entitled  to  be  subrogated  to  the  rights 
of  the  original  plaintiff;  and  the  court  held  that  by  such  substitution  of 
plaintiffs  a  new  action  was  virtually  commenced,  and  that  the  statute 
was  a  bar  thereto,  although  the  original  action  was  seasonably  com- 
menced.* Of  course,  an  amendment  of  a  complaint  or  declaration  so 
as  to  present  a  new  cause  of  action  which  was  barred  at  the  time  of 
the  amendment,  but  which  was  not  barred  when  the  action  was  brought, 

1  Hnnt  V.  Spaulding,  18  Pick.  (Mass.)  Bennington  v.  Dinsmore,  2  QUI  (Md.),  848, 

521.    See  chapter  on  Set-off.  where  an  action  was  commenced  by  A.  as 

^  Todd's  Appeal,  24  Penn.  St.  429.  administrator  of  B.,  and  was  continned 

*  Harris  v.  Dennis,  1  S.  4b  R.  (Penn.)  from  term  to  term,  and  afterwards  the  ad- 
286.  ministration  was  revoked  and  grant<^d  to  C, 

*  Williamson  v.  Wardlaw,  46  Ga.  126;  who  commenced  a  new  salt  for  the  same 
Memphis,  &c.  R.  R.  Co.  v,  Orr,  52  Miss,  cause,  it  was  held  that  the  latter  could  not 
641 .  be  considered  the  same  action  as  the  fonner, 

^  Newman  v.  Marrin,  12  Hun  (N.  T.),  and  that  the  time  of  the  statute  having 

286.  expired  before  the  latter  action  was  com* 

^  McMahon  «.  Allen,  8  Abb.  (N.  Y. )  menced,  it  was  barred.    In  Gray  v.  Trap- 

89.    See  also  Magaw  v,  Clark,  6  Watts  nail,  28  Ark.  610,  a  suit  for  land  was 

(Penn.),  628;  Brown  v,  Goalsby,  84  Miss,  brought  against  only  the  administrator  of 

437.     In  Bradford  v.  Andrews,  20  Ohio  deceased  claimant,  within  the  period  of 

St.  208,  it  was  held  that  a  new  defendant  limitation,  and  dismissed;  within  a  year, 

brought  in,  was  in  as  of  the  date  of  the  but  after  the  three  years'  limitation  had 

original  process,  although  the  statute  had  elapeed,  a  new  suit  for  the  same  land  was 

run  in  his  favor  before  he  was  brought  in.  brought  against  the  administrator  and  an 

7  See  Shaw  v.  Cook,  12  Hun  (N.  Y.),  heir  of  the  same  claimant     Held,  that  the 

178;  Sands  v.  Burt,  1  Abb.  L.  J.  124.  second  suit  was  barred  by  the  statute  of 

^  Sands  v,  Burt,  cmte,  limitatiooa. 

*  Sweet  V.  Je£Firies,  67  Mo.  420.    In 
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will  not  defeat  the  operation  of  the  statute  as  to  such  new  matter,  be* 
cause  as  to  it  the  statute  was  not  suspended  until  the  amendment  was 
made.^  But  as  to  all  amendments  of  the  complaint  which  do  not  change 
the  remedy  or  the  original  ground  of  action  as  stated  therein,  they  are 
treated  as  relating  back  to  the  time  of  the  commencement  of  the  action.' 
Sec.  295.  Mast  be  Action  at  Law.  — The  commencement  of  a  bill 
in  chancery  does  not  suspend  the  statute,  and  if  pending  such  bill  the 
statute  runs  upon  the  claim,  it  is  barred  so  that  an  action  at  law  can- 
not be  maintained  thereon,  although  the  bill  is  dismissed,  even  where 
the  statute  makes  provision  for  the  briuging  of  a  fresh  action,  when 
the  original  action  was  brought  in  season,  and  was  abated  or  dis- 
missed, dec*  An  action  in  the  nature  of  a  creditor's  bill  to  recover 
property  of  a  judgment  debtor,  and  to  have  the  same  applied  in  pay- 
ment of  the  judgment,  does  not  operate  to  extend  the  lien  beyond  the 
statutory  period.  Such  an  action  is  not,  in  any  proper  sense,  an  action 
brought  upon  the  judgment  as  a  cause  of  action,  in  order  to  obtain  a 
new  judgment,  but  simply  an  action  ancillary  to  and  for  the  purpose  of 
obtaining  satisfaction  of  an  existing  judgment.  It  has  been  repeatedly 
held  that  a  pending  levy  of  an  execution  made  during  the  life  of  a  judg- 
ment will  not  operate  to  continue  the  life  or  lien  of  a  judgment  beyond 
the  statutor}'  period ;  that  a  judgment  creditor  must  sell  the  property 
levied  on  within  the  statutory  period  of  the  life  of  the  lien  of  tlic  judg* 
ment ;  that  a  levy  during  that  period  neither  creates  a  new  lien  nor 
extends  the  judgment  lien  ;  that  nothing  but  a  renewal  within  the  life  of 
the  judgment  will  continue  the  lien  of  the  judgment ;  that  if  an  execu- 

>  Lflgow  V,  Neilson,  10  Ind.  188.  quire  a  personal  seirice  on  S. ;  that  the 

3  Agee  V.  Williams,  30  Ala.  636.  admission  of  the  attorney  was  prima  facie 

In  Wing  V.  De  la  Rionda,  125  N.  T.  evidence  of  authority  to  make  it,  and  so 

678,  in  an  action  of  ejectment  the  plaintiff  that  the  court  acquired  jurisdiction  ;  and 

claimed  title  under  a  foreclosure  sale.     It  that  the  modification  of  the  decree  was 

appeared  that  the  judgment  of  foreclosure  not  material  and  was  within  the  power  of 

was  rendered  May  11,  1852,  and  a  referee  the  court  to  make. 

appointed  to  sell  the  premises,  which  were  Decrees  of  courts  of  equity,  otherwise 
situated  in  the  city  of  Brooklyn,  at  a  place  than  for  the  payment  of  money,  do  not 
name<i  in  the  city  of  New  York.  In  July,  expire  by  reason  of  the  passage  of  any 
1867,  said  judgment  not  having  been  exe-  number  of  years,  and  whether  they  will 
cnted  and  said  referee  having  died,  on  be  enforced  after  a  long  time  has  elapsed, 
motion  of  plaintiff  therein  an  order  was  is  a  question  for  the  court  to  decide  upon 
granted  appointing  another  referee  to  exe*  a  consideration  of  all  the  facts,  and  its  de- 
cute  the  decree,  and  modifying  the  same  cision  upon  such  a  question  is  not  gener- 
by  providing  that  the  sale  should  take  ally  appealable  to  this  court, 
place  in  Brooklyn.  The  papers  upon  An  order  may  be  made,  after  the  entry 
which  the  motion  was  made  were  served  of  a  decree  of  foreclosure,  providing  for 
upon  the  attorneys  who  appeared  for  S.,  the  carrying  out  of  the  same  after  the 
the  only  defendant  in  the  foreclosure  who  death  of  the  defendant  mortgagor  without 
put  in  an  appearance  therein,  and  said  reviving  the  action  against  his  heirs  or  rep- 
attorneys  admitted  due  and  timely  service,  resentatives. 

Held,  that  it  was  matter  within  the  discre-         *  Roland  v.  Logan,  18  Ala.  307;  Gray 

tion  otthe  court  whether   or  not  to  re-  v.  Berry  man,  i  Munf.  (Va.)  181. 
TOL,  II.  — 18 
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tion  is  issued  at  so  late  a  day  that  a  sale  cannot  be  made  within  the  life 
of  the  judgment,  it  should  be  accompanied  by  a  dctre  facias  or  renewal.^ 
8eg.  296.  Abatement  of  "Writ,  DiamiMal  of  Aotion,  ReTersal  of 
Judgment,  &o.  —  Except  where  the  statute  expressly  makes  a  saving 
of  the  rights  of  a  plaintiff,  on  the  failure  of  the  original  suit,  for  any 
cause,  whether  by  reason  of  the  plaintiff  becoming  nonsuit,  the  abate- 
ment or  dismissal  of  the  action,  or  the  reversal  of  the  judgment,  a  new 
action  cannot  be  brought  for  the  same  cause  against  which  the  statute 
will  not  be  a  bar.'  In  many  of  the  States,  the  statute  provides  that 
when  a  writ  fails  of  a  sufficient  service  or  return  by  unavoidable  acci- 
dent, or  default,  or  negligence  of  the  officer  to  whom  it  was  delivered 
or  directed,  or  is  abated,  or  the  action  otherwise  defeated  for  any  matter 
of  form,  or  by  the  death  of  either  party,  or  if  a  judgment  for  the  plain- 
tiff is  reversed  on  a  writ  of  error,  the  plaintiff  may  commence  a  new 
action  on  the  same  demand  within  six  months  after  the  abatement  or 
determination  of  the  original  suit,  or  reversal  of  the  judgment ;  and  if  he 
dies,  and  the  cause  of  action  survives,  his  executor  or  administrator  may 
commence  such  new  action  within  said  six  months.  Under  such  stat- 
utes, the  rights  of  a  party  are  saved  where  his  original  action  is 
defeated  for  any  of  the  reasons  stated,  or  within  the  spirit  of  the  saving 
clause,  as  a  nonsuit,*  or  a  failure  of  the  action  by  reason  of  the  absence 
of  the  justice  before  whom  it  was  brought.  Thus,  in  Vermont,  where  a 
plaintiff  brought  a  suit  before  a  justice  of  the  peace  who  once  continued 
the  cause,  but  at  the  second  time  appointed  he  was  absent,  whereby  the 
plaintiff  was  necessarily  driven  to  a  nonsuit,  it  was  held  that,  under  a 
similar  statute,  he  might  bring  a  new  action  within  the  time  named 
therein,  and  the  statute  would  not  be  a  bar  thereto  unless  it  had  run 
before  the  commencement  of  the  first  suit.^    So,  where  the  summons  is 

^  Tenney  v.   Hemenway,   68  III.    97;  no  bar  to  the  stetnte  that  the  plaintiff 

Oridley  v.  Watson,  id.  186;  Isaac  v.  Swift,  commenced  an  action  seasonably,  which 

10  Cal.  71;  Bagley  v.  Ward,  87  id.  121;  failed  for  informality.     Callia  v.  Waddy,  2 

Rogers  v.  Droffel,  46  id.  654;  Dickinson  v.  Munf.  ( Va. )  511.     In  Vermont,  where  the 

Collins,  1  Swan,  516;  Davis  v.   Ehrman,  statute  saves  the  rights  of  a  plaintiff  where 

20  Penn.  St.  256;  Rupert  v.  Dant«er,  12  his  action  fails  for  any  matter  of  form,  for 

8.  &  M.  697;  Bieme  v.  Mower,  18  id.  427;  one  year  thereafter,  it  was  held  that  this 
Qroff  V.  Kip,  1  Ed.  Ch.  619;  Tufts  v.  did  not  extend  to  a  case  where  the  first  suit 
Tufts,  18  Wend.  621;  Little  o*  Harvey,  9  was  terminated  by  a  nonsuit  occasioned  by 
id.  157;  Roe  v.  Swart,  5  Cow.  294;  Newell  the  inability  of  the  plaintiff,  through  pov- 

9.  Dart,  54  Md.  884.  erty,  to  comply  seasonably  with  an  order, 
>  Denniston  v.  Rist,  9  La.  Ann.  464;    made  by  the  court,  that  he  furnish  addi- 

Walker  v.  Peay,  22  Ark.  108;  Mahon  v,  tional  security  by  way  of  recognizance  for 

The  Justices,  Ga.  Dec  201;  Gray  v.  Trap-  the  defendant's  costs.    Hayes  v,  Stewart, 

nail,  28  Ark.  510;  Robinson  v,  Robinson,  28  Vt.  622. 

5  Harr.  (Del.)  8.     An  action  voluntarily         •  Freshwater  v.  Baker,  7  Jones  (N.  C.) 

abandoned  cannot  be  made  available  to  L.    225;  Spear  v,   Newell,    18  Vt   288; 

save  a  subsequent  suit  for  the  same  cause,  Skillington  v.  Allison,  2  Hawks  (N.  C), 

from  the  operation  of  the  statute.   Bx parte  847. 

Hanks,  1  Cheves  (S.  C.)  £q.  209;  Null  o.         «  Phelps  v.  Wood,  9  Vt  899;  Spear  «. 

White  Valley  Canal  Co.,  4  Ind«  481.    It  is  Curtis,  40  Vt  59. 
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set  aside  for  defective  service,^  or  is  dismissed  by  reason  of  an  accidental 
omission  of  the  clerk  to  enter  it  seasonably  on  the  docket.'  But  a 
voluntary  dismissal  of  the  action  does  not  save  the  remedy,*  nor  indeed, 
in  any  case  where  there  was  a  voluntary  abandonment  of  the  action,  can 
it  be  relied  upon  to  check  the  operation  of  the  statute.* 


1  Meisse  v.  McCoy,  17  Ohio  St.  225.  In 
Ballock  V.  Dean,  12  Met.  (Mass.)  15,  it 
appeared  that,  on  Aug.  81,  1844,  A.  sued 
oat  a  writ  against  D.,  on  a  note  dated 
Sept.  15,  1838,  payable  on  demand,  and 
described  D.  in  the  writ  as  of  T.',  in  the 
coanty  of  B.,  where  he  formeriy  resided, 
though  he  had  removed  to  M.,  in  the 
county  of  P.,  about  two  years  before,  with- 
out A.'s  knowledge.  The  writ  was  deliv- 
ered to  an  officer,  in  the  county  of  B.,  near 
the  last  day  of  service,  who  made  return 
thereon  that  he  could  not  find  D.  in  his 
precinct    On  Dec.  81,  1844,  A.  sued  out 


another  writ  against  D.  on  the  same  note, 
and  caused  it  to  be  served  and  entered  in 
court  Held,  that  the  first  action  was  duly 
commenced,  and  that  it  failed  of  a  sufficient 
service  by  an  unavoidable  accident,  and, 
therefore,  that  the  second  action  was  saved 
from  the  operation  of  the  statute  of  limita- 
tions, within  the  meaning  of  the  saving 
clause  in  the  statute. 

3  Allen  V,  Sawtelle,  7  Qray  (Mass.), 
165. 

»  Walker  v.  Peay,  22  Ark.  108. 

*  Null  v.  White  Water  Valley  Canal 
Co.,  4  Ind.  481. 
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STATES  AND  TERRITORIES  OF  THE   UNITED   STATES. 


ALABAMA. 

CODE,  1886. 
Akticle  I.  —  Op  the  Time  within  which  Suits  must  be  bbouoht. 

Section  2612.  Statute  of  Limltatioiui. — Cinl  suits  must  be  commenced 
after  the  cause  of  action  has  accrued,  within  the  periods  prescribed  in  this  chapter, 
and  not  afterwards. 

Sec.  2613.  Aotiona  .to  be  brought  In  Twenty  Tears.  —  1.  Actions  at  the 
suit  of  the  State  of  Alabama  against  a  citizen  thereof,  for  the  recoverj  of  real  or 
personal  property. 

2.  Actions  by  or  for  the  use  of  any  township,  for  the  recovery  of  sixteenth  seo- 
tion  or  other  school  lands  belonging  to  the  township. 

3.  Actions  upon  a  judgment  or  decree  of  any  court  of  the  State  of  Alabama, 
of  the  United  States,  or  of  any  State  or  Territory  of  the  United  States. 

Sec.  2614.  Actions  to  be  brought  in  Ten  Tears.  —  1.  Actions  founded 
upon  any  contract  or  writing  under  seal. 

2.  Actions  for  the  recovery  of  lands,  tenements,  or  hereditaments,  or  the  pos- 
session thereof ;  except  as  herein  otherwise  provided. 

3.  Motions  and  other  actions  against  sheriffs,  coroners,  constables,  and  other 
public  officers,  for  nonfeasance,  misfeasance,  or  malfeasance  in  office. 

Sec  2615.  Actions  to  be  brought  in  Biz  Tears.  —  1.  Actions  for  any 
trespass  to  person  or  liberty,  such  as  fiEdse  imprisonment,  or  assault  and  battery. 

2.  Actions  for  a  trespass  to  real  or  personal  property. 

3.  Actions  for  the  detention  or  conversion  of  personid  property. 

4.  Actions  founded  on  a  promise  in  writing  not  under  seal. 

5.  Actions  for  the  recovery  of  money,  upon  a  loan,  upon  a  stated  or  liquidated 
account,  or  for  arrears  of  rent  due  upon  a  parol  demise. 

6.  Actions  for  the  use  and  occupation  of  land. 

7.  Motions,  and  other  actions  against  the  sureties  of  any  sheriff,  coroner,  con- 
stable, or  any  public  officer ;  or  actions  against  the  sureties  of  executors,  admin- 
istrators, or  guardians,  for  any  misfeasance  or  malfeasance  whatever  of  their 
principal ;  the  time  to  be  computed  from  the  act  done  or  omitted  by  their  prin- 
cipal, which  fixes  the  liability  of  the  surety. 

8.  Motions  and  other  actions  against  attorneys  at  law,  for  failing  to  pay  over 
money  of  their  clients,  or  for  neglect  or  omission  of  duty. 
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9.  An  J  action,  founded  npon  judgments  obtained  before  justices  of  the  peace  of 
til  is  State. 

10.  Any  action  arising  from  simple  contract,  or  specialty,  not  herein  specifically 
enumerated. 

Sec.  2616.  Actlona  to  be  brought  in  FlTe  Tears.  —  1.  All  actions  founded 
on  equities  of  redemption,  where  lands  have  been  sold  under  a  decree  of  the  court 
of  chancery,  existing  in  any  person,  not  a  party  to  the  proceedings,  who  claims 
under  the  mortgagor  or  grantor,  in  the  deed  of  trust. 

Sec.  2617.  Actions  to  be  brought  in  Four  Tears.  —  1.  All  actions  or 
motions  against  any  surety  to  any  writ  of  error,  appeal,  replevin,  or  forthcoming 
bond,  executed  in  any  cause,  in  any  of  the  courts  of  the  United  States,  or  in  any 
other  State  or  country  except  the  State  of  Alabama. 

Sec.  2618.  Actions  to  be  brought  in  Three  Tears.  —  1.  Actions  to  re- 
cover money  due  by  open  or  unliquidated  account,  the  time  to  be  computed  from 
the  date  of  the  last  item  of  the  account,  or  from  the  time  when,  by  contract  or  usage, 
the  account  is  due. 

Sec.  2619.  Actions  to  be  bt ought  in  One  Tear.  —  1.  Actions  for  malicious 
prosecutions. 

2.  Actions  for  criminal  conversation,  for  seduction,  or  breach  of  marriage 
promise. 

3.  Actions  qui  iam,  or  for  a  penalty  given  by  statute  to  the  party  aggrieved, 
unless  the  statute  imposing  it  prescribes  a  different  limitation. 

4.  Actions  of  libel  or  slander. 

5.  Actions  for  damages  for  wrongful  act  or  omission,  causing  personal  injury  to, 
or  death  of  a  minor,  under  section  2588. 

6.  Civil  actions,  for  any  injury  to  the  person,  or  rights  of  another,  not  arising 
from  contracts,  and  not  herein  specifically  enumerated.^ 

Article  II.  —  General  Rules. 

Sec.  2620.  Xhitry  presumed  when  the  Right  exists. — When  a  right  of 
entry  on  lands  accrues,  the  entry  must  be  considered  as  having  been  made,  and  the 
cause  of  action  as  having  then  accrued. 

Sec.  2621.  Right  of  Entry  not  tolled  by  a  Descent  oast  —  The  right  of 
entry  is  not  tolled  by  a  descent  cast 

Sec  2622.  Absence  from  the  .State.  —  When  any  person  is  absent  from  the 
State  during  the  period  within  which  a  suit  might  have  been  brought  against  him, 
such  period  or  periods  of  time  must  not  be  computed  as  a  portion  of  the  time 
necessary  to  create  a  bar  under  this  chapter. 

Sec.  2623.  "When  Judgment  is  reversed.  —  If  any  action  is  brought  before 
the  time  limited  has  expired,  and  judgment  be  rendered  for  the  plaintiff,  and  such 
judgment  be  arrested,  or  reversed  on  appeal,  the  plaintiff,  or  his  legal  representa- 
tives, may  commence  suit  again  within  one  year  from  the  reversal  or  arrest  of  such 
judgment,  though  the  period  limited  may  in  the  mean  time  have  expired ;  and  in 
like  manner,  if  more  than  one  judgment  is  arrested  or  reversed,  suit  may  be  recom- 
menced within  one  year. 

Sec  2624.  Persons  under  Disability.  —  If  any  one  entitled  to  bring  any  of 
the  actions  enumerated  in  this  chapter,  or  to  make  an  entry  on  land,  or  defence 
founded  on  the  title  to  real  property,  be,  at  the  time  such  riglit  accrues,  within  the 
age  of  twenty-one  years,  a  married  woman,  or  insane,  or  imprisoned  on  a  criminal 

4 

^  The  provisions  of  this  chapter  apply  to  suits  in  chancery.     See  sec  8419. 
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charge  for  any  term  less  than  life,  he  or  she  has  thre«  years  after  the  termination  of 
such  disability  to  bring  suit,  make  entry  or  defence.  But  no  disability  shall  extend 
the  period  of  limitation,  so  as  to  allow  such  action  to  be  commenced,  or  entry  or 
defence  made,  after  the  lapse  of  twenty  years  from  the  time  the  cause  of  action  or 
right  accrued,  nor  shall  this  exception  extend  to  a  married  woman,  in  respect  to  her 
separate  estate. 

Sec.  2623.  Action  barred  by  Btatate  of  another  State.  —  When  the  stat- 
ute of  limitations  of  another  State  or  foreign  country  has  created  a  bar  to  an  action 
upon  a  contract  made  or  act  done  in  such  State  or  country,  whilst  the  party  sought 
to  be  charged  thereby  was  a  resident  of  such  State  or  country,  the  bar  thus  created 
is  effectual  in  this  State,  against  any  suit  brought  thereon,  in  the  same  manner  it 
would  have  been  in  the  State  or  country  where  the  act  was  done  or  the  contract 
made. 

Sec.  2626.  Current  Accounta  between  Merchants.  — The  limitations  here- 
in provided  do  not  apply  to  such  actions  as  concern  the  trade  of  merchandise  be- 
tween merchants  and  merchants,  their  agents  and  factors,  while  the  accounts 
between  them  are  current. 

Sec.  2627.  Date  from  which  Time  ia  reckoned.  —  When  there  are  mutual 
trial  accounts  between  persons  who  are  not  merchants,  the  time  must  be  computed 
from  the  date  of  the  last  item,  unless  the  account  be  liquidated,  and  a  balance 
struck. 

Sec.  262S.  Partial  Payment  or  Promise  in  "Writing  to  aTOid  the  Bar. — 
No  act,  promise,  or  acknowledgment  is  sufficient  to  remove  the  bar  to  a  suit  created 
by  the  provisions  of  this  chapter,  or  is  evidence  of  a  new  or  continuing  contract, 
except  a  partial  payment  made  upon  the  contract,  by  the  party  sought  to  be  charged, 
before  the  bar  is  complete,  or  an  unconditional  promise  in  writing,  signed  by  the 
party  to  be  charged  thereby. 

Sec  2629.  "When  a  Right  is  to  be  matored  by  Demand,  before  Bait 
brought.  —  When  a  right  exists,  but  a  demand  id  necessary  to  entitle  the  party  to 
an  action  against  any  officer,  agent,  or  attorney,  the  limitation  commences  from  the 
commission  or  omission  of  the  act  giving  the  right  of  action,  and  not  from  the  date 
of  the  demand. 

Sbc.  2630.  In  Case  of  Fraud.  —  In  actions  seeking  relief  on  the  ground  of 
fraud,  where  the  statute  has  created  a  bar,  the  cause- of  action  must  not  be  consid- 
ered as  having  accrued  until  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud,  after  which  he  must  have  one  year  within  which  to  prosecute 
his  suit. 

Sec.  2631.  Commencement  of  Suit,  what  is.  —  The  suing  out  of  a  summons 
is  the  commencement  of  a  suit,  whether  it  be  executed  of  not,  if  the  suit  be  con- 
tinued by  an  aliast  or  recommenced  at  the  next  term  of  the  court. 

Sec.  2632.  Time  between  Death  and  Ghrant  of  Letters  of  Administra- 
tion.— The  time  between  the  death  of  a  person  and  the  grant  of  letters  testa- 
mentary or  of  administration,  not  exceeding  six  months,  is  not  to  be  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  actions  by  or  against  his  execu- 
tors or  administrators. 

Sec.  2633.  Time  during  whioh  Executors,  &o.,  are  exempt  from  Suit 
—  The  six  months  during  which  an  executor  or  administrator  is  exempt  from  suit 
after  the  grant  of  letters,  is  not  to  be  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  an  action  against  him. 

Sec  2634.  Time  of  Accrual  of  Action  for  Liability  of  a  Deputy  or 
Agent  —  When  an  injury  arises  from  the  act  or  omission  of  a  deputy  or  agent,  the 
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time  for  tbe  limitation  of  an  action  by  the  principal  against  such  deputy  or  agent 
does  not  oomnienoe  to  run  uutil  the  liability  of  the  principal  for  the  act  or  omission 
of  such  deputy  or  agent  is  ascertained,  by  suit  of  the  aggrieved  party  against  the 
principal. 

Sec.  2635.  Time  of  lojonotion  not  oompatod.  —  When  the  commencement 
of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the  time  of  the  contin- 
uance of  the  iujuncticm  or  prohibition  is  not  computed  as  part  of  the  time* 

Sbc.  2636.  When  operation  of  Statute  not  soepended.  —  A  disability 
which  did  not  exist  wheu  the  cause  of  action  accrued  does  not  suspend  the  opera- 
tion of  the  limitation,  unless  the  contrary,  is  expressly  prorided. 

Sec.  8637.  All  DisabUltlee  to  oeaae  before  Time  begina.  —  When  two  or 
more  disabilities  coexist  at  the  time  the  cause  of  action  accrued,  the  limitation  does 
not  attach  until  all  are  removed. 

Sec.  2638.  TTThen  "War  aoapenda  Btatate.  —  When  the  United  States  is  at 
war  with  a  foi*eign  country,  and  either  party  to  a  contract  is  a  subject  or  citizen 
thereof,  the  tim6  of  the  continuance  of  the  war  is  not  computed  as  part  of  the  time 
limited  for  the  commencement  of  the  suit. 

Sbc.  2639.  Limitation  aa  to  Notea  put  in  droolatlon  aa  Mon^. — The 
provisions  of  this  chapter  do  not  apply  to  actions  to  enforce  payment  of  bills,  notes, 
or  other  evidence  of  debt  issued  or  put  in  circulation  as  money. 

Sec.  1742.  Action  to  reooTer  Money  loat  at  Gkuning. — .  .  .  Any  person 
who  has  paid  any  money  or  deliyered  anything  of  value,  lost  upon  any  game  or 
wager,  may  recover  such  money,  thing,  or  its  value,  by  action  commenced  within 
six  months  from  the  time  of  such  payment  or  delivery. 

Sec.  1743.  Action  for  Uae  of  Loaer'a  Wifei  d;a  —  Any  other  person  may 
also  recover  the  amount  of  such  money,  thing,  or  its  value,  by  action  commenced 
within  twelve  months  after  the  payment  or  delivery  thereof,  for  the  use  of  the  wife, 
or  if  no  wife,  the  child  or  children,  and  if  no  child  or  children  the  next  of  kin  of  the 
loser. 

Sec.  3390.  Forcible  Entry  and  Detainer. — The  uninterrupted  occupation 
of  the  premises  in  controversy  by  the  defendant,  for  the  space  of  three  entire  years 
preceding  the  exhibition  of  the  complaint,  is,  if  the  estate  of  the  defendant  is  not 
determined,  a  bar  to  any  proceeding  under  this  chapter. 

SUPPLEMENTAL  ACTS. 

By  Sec.  600.  An  Action  to  ReooTer  lAnd  Sold  for  Ttozea  ia  limited  to 
three  years,  except  in  case  of  disability. 

By  Seo.  1913.  A  Proceeding  for  Dower  involving  rights  of  an  alienee  of  the 
husband  is  limited  to  three  years. 

By  Sec.  2000.  A  Bill  in  Chancery  to  conteat  a  "Will  is  limited  to  five  years. 

By  Sec.  2999.   A  Suit  on  an  Attachment  Bond  is  limited  to  three  years. 

By  Sec.  3246.  A  Bill  in  Chancery  to  annul  a  Fraudulent  Partition  is 
limited  to  five  years. 

By  Sec.  8299.  An  Action  to  recoTer  the  Penalty  .for  Injury  to  Treea  or 
water*craft  is  limited  to  one  year. 

By  Sec.  8364.  A  Scire  Facias  to  revive  a  justice's  judgment  is  limited  to  five 
years  from  its  rendition  or  from  issuance  of  the  last  execution. 

By  Sec.  8497.  A  Bill  of  Review  is  limited  to  three  years. 
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ARKANSAS. 

DIGEST  OF  STATUTES,  1884.    Chap.  97. 

Section  4471.  Entry  on  lAnds  barred  In  BeTon  Tears. — No  person  or 
persons,  or  their  heirs,  shall  have,  sue,  or  maintain  any  action  or  suit,  either  in  law 
or  eqaity,  for  any  lands,  tenements,  or  hereditaments,  bat  within  seven  years  next 
after  hb,  her,  or  their  right  to  commence,  have,  or  maintain  such  suit  shall  have 
come,  fallen,  or  aocraed ;  and  that  all  suits,  either  in  law  or  equity,  for  the  recov- 
ery of  any  Unds,  tenements,  or  hereditaments,  shall  be  had  and  sued  within  seven 
years  next  after  title  or  cause  of  action  accrued,  and  no  time  after  said  seven  years 
shall  have  passed :  Provided,  that  if  any  person  or  persons  that  are  or  shall  be  en- 
titled to  commence  and  prosecute  such  suit  or  action  in  law  or  equity,  be  or  shall 
be  at  the  time  said  right  or  title  first  accrued,  come,  or  fallen  within  the  age  of 
twenty-one  yehTs^/eme  e<n>ert,  or  non  eompog  mentis,  that  such  person  or  persons, 
his,  her,  or  their  heirs,  shall  and  may,  notwithstanding  said  seven  years  may  have 
expired,  bring  his  or  her  suit  or  action,  so  as  such  infant,  ^m^  ecfvert,  or  non  compos 
mentis,  his,  her,  or  their  heirs,  shall  bring  the  same  within  three  years  next  after 
full  age,  discoverture,  or  coming  of  sound  mind :  Provided,  also,  that  no  cumula- 
tive disability  shall  prevent  the  bar  hereby  formed  and  constituted  by  the  saving  of 
this  section.  —  Act  Jan.  4,  1851. 

Sec.  4472.  "What  Entry  eflfeotuaL  —  No  entry  upon  hinds  or  tenements  shall 
be  deemed  sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereon 
within  one  year  after  such  entry,  and  within  seven  years  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 

Sec.  4473.  Descent  cast  —  The  right  of  any  person  to  the  possession  of  any 
lands  or  tenements  shall  not  be  impaired  or  affected  by  a  descent  cast  in  conse- 
quence of  the  death  of  any  person  in  the  possession  of  such  estate. 

Sec.  4474.  Lends  sold  at  Jndioial  Bale. — All  actions  against  the  purchaser, 
his  heirs  or  assigns,  for  the  recovery  of  lands  sold  at  judicial  sales,  shall  be  brought 
within  five  years  after  such  sale  and  not  thereafter ;  saving  to  minors  and  persons 
of  unsound  mind  the  period  of  three  years  after  such  disability  shall  be  removed. 

Sec.  4475.  lAnds  sold  at  Sheriffs  Sale.  — No  action  for  the  recovery  of 
any  lands,  or  for  the  possession  thereof  against  any  person  or  persons,  their  heirs 
or  assigns,  who  may  hold  such  lands  by  virtue  of  a  purchase  thereof  at  sheriff's  or 
auditor's  sale  for  the  non-payment  of  taxes,  or  who  may  have  redeemed  the  same 
from  the  auditor  of  this  State  by  virtue  of  any  act  providing  for  the  redemption  of 
lauds  forfeited  to  this  State  for  the  non-payment  of  taxes,  or  who  may  hold  such 
land  under  an  auditor's  deed,  commonly  known  as  a  donation  deed,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor  was 
seised  or  possessed  of  the  lands  in  question  within  two  years  next  before  the  com- 
mencement of  such  suit  or  action. — Act  Jan.  10,  1857,  {  1. 

Sec.  4476.  "When  Plaintiff  does  not  olalm  Title.  — No  action  for  the  re- 
covery of  real  property,  when  the  phdntiff  does  not  claim  title  to  the  lands,  shall  be 
brought  or  maintidned  when  the  plaintiff,  or  his  testator  or  intestate,  has  been  five 
years  out  of  possession.  —  Rev,  Stat*  e,  53,  §  20. 

Sec.  4477.  Tbreo  Yean'  Possession  effeotnal,  when.  —  Three  years' 
peaceable  and  uninterrupted  possession  of  the  premises  immediately  preceding  the 
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filing  of  a  complaint  of  forcible  entry  and  detainer  or  unlawful  detAiner,  under  the 
provisious  of  Chapter  LXVII.  may  be  pleaded  by  any  defendant  in  bar  of  the  plain- 
tiffs demand  of  possession.  —  Oivil  Code,  §  508,  as  amended  1871. 

Sec.  4478.  AcUons  to  be  oommenced  in  Three  Tean.  — The  following 
actions  shall  be  commenced  within  three  years  after  the  cause  of  action  shall  ac- 
crue, and  not  after :  First,  All  actions  founded  upon  any  contract  or  liability,  ex- 
press or  implied,  not  in  writing.  Second,  All  actions  for  trespass  on  lands,  or  for 
libels.     Third,  All  actions  fur  taking  or  injuring  any  goods  or  chattels. 

Skc.  4470.  "Within  One  Tear.  —  The  following  actions  shall  be  conunenced 
wiihin  one  year  after  the  cause  of  action  shall  ac<;rue,  and  not  after*.  Firsi,  All  ac- 
tions for  criiniual  conversation,  assault  and  battery,  and  false  imprisonment.  Second, 
All  actions  for  words  spoken,  slandering  the  character  of  another.  Third,  All  words 
spoken,  whereby  special  damages  are  sustained. 

Sec.  ;44S0.  For  Escape.  —  All  actions  agamst  sheriffs  or  other  officers,  for  the 
escape  of  any  person  imprisoned  on  civil  process,  shall  be  commenced  within  one 
year  from  the  time  of  such  escape,  and  not  after. 

Sec.  44S1.  8heri£EB  and  Coroners.  —  All  actions  against  sheriffs  and  coroners, 
upon  any  liability  incurred  by  them,  by  the  doing  any  act,  in  their  official  capacity, 
or  by  the  omission  of  any  official  duty,  except  for  escapes,  shall  be  brought  within 
two  years  after  the  cause  of  action  shall  have  accrued,  and  not  thereafter. 

Sec.  4482.  Penal  Statntes.  —  All  actions  upon  penal  statutes  where  the  pen- 
alty or  any  part  thereof  goes  to  the  State  or  any  county  or  person  suing  for  the 
same,  shall  be  commenced  within  two  years  after  the  offence  shall  have  been  com- 
mitted, or  the  cause  of  action  shall  have  accrued. 

Sec.  4483.  InstmmentB  in  "Writing.  —  Actions  on  promissory  notes,  and 
other  instruments  in  writing,  shall  be  commenced  within  five  years  after  the  cause 
of  action  shall  accrue,  and  not  afterward.  —  Act  Dec.  14,  1844. 

Sec.  4484.  Writings  under  Seal.  —  Actions  on  writings  under  seal  shall  be 
commenced  within  ten  years  after  the  cause  of  action  shall  accrue,  and  not  after^ 
wai-d. 

Sec.  4485.  Official  Bonds.  —  Actions  on  the  official  bonds  of  sheriffs,  core* 
ners,  and  constables  shall  be  commenced  within  four  years  after  the  cause  of  action 
shall  accrue,  and  not  afterward.  —  Act  Dec,  14,  1844,  and  Eev,  St,  c.  26,  §  14. 

Sec.  4486.  Executors'  Bonds.  —  Actions  on  the  bonds  of  executors  and  ad- 
ministrators shall  be  commenced  within  eight  years  after  the  cause  of  action  shall 
accrue,  and  not  afterward.  —  Act  Dee.  14,  1844. 

Sec.  4487.  Judgments.  —  Actions  on  all  judgments  and  decrees  shall  be  com- 
menced within  ten  years  after  the  cause  of  action  shall  accrue,  and  not  afterward. 
—  16. 

Sec.  4488.  General  Provision.  —  All  actions  not  included  in  the  foregoing 
provisions  shall  be  commenced  within  five  years  after  the  cause  of  action  shall  have 
accrued. 

Sec.  4489.  Minors,  Insane  Persons,  &c.  —  If  any  person  entitled  to  bring 
any  action,  in  this  or  any  other  act  of  limitations  now  in  force,  specified,  shall, 
at  the  time  of  the  accrual  of  the  cause  of  action,  be  under  twenty-one  years  of  age, 
or  insane,  or  a  married  woman,  or  imprisoned  beyond  the  limits  of  the  State,  such 
person  shall  be  at  liberty  to  bring  such  action  within  the  time  now  specified  by  law 
or  in  this  act  for  bringing  such  action,  after  such  disability  may  be  removed. 

Sec.  4490.  limitation  applies  to  Non-residents.  —  This  act  and  all  other 
acts  of  limitations  now  in  force  shall  apply  to  non-residents  as  well  as  residents  of 
this  State. 
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Sec.  4491.  Absconding  Debtors.  —  If  any  debtor  or  debtors  sball  fraud- 
ulently abscond  from  any  other  State,  Territory,  or  district,  to  this  State,  without 
the  knowledge  of  his,  her,  or  their  creditor  or  creditors,  such  creditor  or  creditors 
may  commence  suit  against  such  absconding  debtor  or  debtors  within  the  times  in 
this  act,  or  any  other  acts  of  limitations,  now  in  force,  prescribed  for  limiting  such 
action  or  actions  after  such  creditor  or  creditors  may  become  apprised  of  such 
residence  of  such  absconding  debtor  or  debtors.  —  Act  Dec.  14,  1844. 

Sec.  4492.  Mutual  Accounts .  —  In  actions  brought  to  recover  any  balance 
due  upon  a  mutual  open  account-current,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  tlie  time  of  the  last  item  proved  in  such  account. 

Sec  4493.  Verbal  Acknowledgments.  —  No  verbal  promise  or  acknowledg- 
ment shall  be  deemed  sufficient  evidence  in  any  action  founded  on  contract,  where- 
by to  take  any  case  out  of  the  operation  of  this  act,  or  to  deprive  the  party  of  the 
benefits  thereof. 

Sec.  4494.  Joint  Contactors.  —  No  joint  contractor  or  executor  shall  lose 
the  benefit  of  this  act  by  reason  of  any  written  acknowledgment  or  promise  made 
and  signed  by  any  of  the  other  joint  contractors  or  executors.  Nothing  in  this 
section  contained  shall  be  so  construed  as  to  alter,  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any  person  whatever,  on  any 
such  joint  contract. 

Sec.  4495.  Bank  Bills.  —  None  of  the  provisions  of  this  act  shall  apply  to 
suits  brought  to  enforce  payment  on  bills,  notes,  or  evidences  of  debt  issued  by  any 
bank  or  moneyed  corporation. 

Sec.  4496.  Death  of  Person  entitled  to  Action  Bzecutors  may  bring. 
—  If  any  person  entitled  to  bring  any  action  in  the  preceding  provisions  of  this  act 
specified  die  before  the  expiration  of  the  time  herein  limited  for  the  commencement 
of  such  suit,  and  such  cause  of  action  shall  survive  to  his  representatives,  his  exec- 
utors or  administrators  may,  after  the  expiration  of  such  time,  and  within  one  year 
after  such  death,  commence  such  suit,  but  not  after  that  period. 

Sec.  4497.  Abatement  of  Action,  &c.  —  If  any  action  shall  be  commenced 
within  the  times  respectively  prescribed  in  this  act,  and  the  plaintiff  therein  suffer 
a  nonsuit  or,  after  a  verdict  for  bira,  the  judgment  be  arrested,  or,  after  judgment 
for  him,  the  same  be  reversed  on  appeal  or  writ  of  error,  —  such  plaintiff  may  com- 
mence a  new  action,  within  one  year  after  such  nonsuit  suffered,  or  judgment 
arrested  or  reversed :  Provided  that  if  after  judgment  for  plaintiff  the  same  be 
reversed  on  appeal  or  writ  of  error  and  said  cause  is  remanded  for  another  trial  the 
mandate  shall  be  taken  out  and  filed  in  the  court  from  which  the  appeal  is  t^ken 
within  one  year  from  rendition  of  the  judgment  of  reversal ;  otherwise  said  cause 
shall  be  forever  barred ;  and  if  the  cause  of  such  action  survive  to  his  heirs  or  sur- 
vive to  his  executors  or  administrators,  they  may  in  like  manner  commence  a  new 
Action  or  take  out  a  mandate  within  the  time  allowed  such  plaintiff.  —  (As  Amended 
fy  Acts  0/^1891,  No.  159,  §  3.) 

Sec.  4498.  "When  Defendant  dies. — If  any  action  shall  have  been  com- 
jncnced  within  the  times  respectively  prescribed  in  the  provisions  of  this  act,  and 
the  defendant  in  such  suit  die  before  judgment,  and  if  the  right  of  action  be  such 
AS  survives  against  the  representatives  of  the  defendant,  the  plaintiff  may  commence 
a  new  action  against  the  heirs,  executors,  or  admiuistrators  of  such  defendant,  as 
the  case  may  require,  within  one  year  after  such  death ;  or,  if  no  executor  or 
administrator  be  appointed  within  the  time,  then  within  one  year  after  letters 
testamentary  or  of  administration  shall  have  been  granted. 

Sec.  4499.  "WTien  Plaintiff  dies.  —  When  an  action  commenced  within  the 
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time  prescribed  bj  law  shall  abate  bj  reason  of  the  death  of  the  plaintiff,  if  the 
right  of  action  surviye  to  his  representatives,  his  executor  or  administrator  may, 
within  one  year  after  such  death,  commence  a  new  action ;  and  if  any  action  so 
commenced  by  an  executor  or  administrator  abate  by  the  death  of  the  plaintiff,  a 
new  action  may  be  commenced  by  the  administrator  of  the  same  estate,  at  any  time 
within  one  year  after  such  abatement. 

Sec.  4500.  Action  atayed  by  Injnnotioii.  — Whenever  the  commencement 
of  any  suit  shall  be  stayed  by  an  injunction  of  any  court  of  equity,  the  time  during 
which  such  injuoction  shall  be  in  force  shall  not  be  deemed  any  portion  of  the  time 
in  this  act  limited  for  the  commencement  of  sndi  suit. 

Sec.  4501.  What  DiaabiUtlaa  availabla.  —  No  person  shall  avail  himself  of 
any  disability  in  this  act  mentioned,  unless  such  disability  existed  at  the  time  the 
right  of  action  accrued. 

Sec.  4502.  When  Debtor  absoonds,  &o.  —  If  any  person,  by  leaving  the 
county,  absconding  or  concealing  himself^  or  by  any  other  improper  act  of  his  own, 
prevent  the  commencement  of  any  action  in  this  act  specked,  such  action  may 
be  commenced  within  the  times  respectively  limited,  after  the  commencement  of 
such  action  shall  have  ceased  to  be  so  prevented. 

Sec.  4503.  Wlien  two  or  more  Diaabilities  oo-ezlat.  —  When  two  or  more 
disabilities  are  existing  at  the  same  time  the  right  of  action  or  entry  accrued,  the 
limitation  herein  prescribed  shall  not  attach  untU  all  such  disabilities  are  removed. 

Sec.  4504.  Restriction.  —  The  provision  of  this  act  shall  not  extend  to  any 
action  which  is  or  shall  be  otherwise  limited  by  any  statute ;  but  such  action  shall 
be  brought  within  the  time  limited  by  such  statute. 

Sec.  4505.  IndozBements.  —  No  indorsement  of  any  payment  written  upon 
any  instrument,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made, 
shall  be  deemed  a  sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the 
operation  of  this  act. 

Sec  4506.  Bet-off.  —  The  provisions  of  this  act  shall  be  deemed  and  taken 
to  apply  to  the  case  of  any  demand  alleged  by  way  of  set-o£^  on  the  part  of  any 
defendant,  either  by  plea,  notice,  or  otherwise. 

Sec.  3366.  Forcible  Bntry  and  Detainer.  —  Three  years'  peaceable  and  un- 
interrupted possession  of  the  premises  immediately  preceding  the  filing  a  complaint 
under  the  provisions  of  this  act  may  be  pleaded  by  any  defendant  in  bar  of  the 
plaintiff's  demand  for  possession. 

SUPPLEMENTAL  ACTS. 

By  Sec.  8403.  A  Suit  to  RecoTer  Money,  &o.,  loat  at  Gaming  *<  shall  be 
instituted  within  ninety  days  after  the  payinjf  over  of  the  money  or  property  so  lost." 

By  Sec.  5226.  An  Action  for  "Wrongfully  Causing  the  Death  of  any  per- 
son mnst  be  commenced  within  two  years  after  the  death. 

By  Sec.  5540.  An  Action  for  the  Killing  or  Wounding  of  Live  Stock  by 
railroad  trains  must  be  brought  within  twelve  months  after  the  occurrence. 
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CALIFORNIA. 

CODE  OF  CIVIL  PROCEDURE.    1885. 

Part  IL,  Title  II.,  Chap.  L 

Section  312.  Time  of  Commencemeiit  of  ActionB  in  OeneraL — Civil 
actions  can  only  be  commenced  within  the  periods  prescribed  in  this  title,  after  the 
cause  of  action  shall  have  accrued,  except  where  in  special  cases  a  different  limi- 
tation is  prescribed  by  statute. 

Chap.  II. 

Sec.  315.  "Wlieii  the  People  will  not  ene. — The  people  of  this  Statcf  will' 
not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the  issues  or  profits 
thereof,  by  reAson  of  the  right  or  title  of  the  people  to  the  same ;  nnlessi  1,  Such 
right  or  title  shall  have  accrued  within  ten  years  before  any  action  or  other  proceed- 
ing for  the  same  shall  be  commenced;  or,  2,  The  people,  or  those  from  whom  they 
claim,  shall  have  received  the  rents  or  profits  of  such  real  property,  or  of  some  part 
thereof,  within  the  space  of  t«n  years. 

Sec.  316.  When  Action  cannot  be  brought  by  Grantee  from  State. — 
No  action  can  be  brought  for  or  in  respect  to  real  property  by  any  person  claiming 
under  letters-patent  or  grants  from  this  State,  unless  the  same  might  have  been, 
commenced  by  the  people  as  herein  specified,  in  case  such  patent  had  not  been, 
issued  or  grant  made. 

Sec.  317.  Action  on  Void  Patent.  —  When  letters-patent  or  grants  of  real! 
property  are  issued  or  made  by  the  people  of  this  State,  and  the  same  are  declared 
void  by  the  determination  of  a  competent  court,  an  action  for  the  recovery  of  the- 
property  so  conveyed  may  be  brought  either  by  the  people  of  the  State  or  by  any 
subsequent  patentee  or  grantee  of  the  property,  his  heirs  or  assigns,  within  five 
years  after  such  determination,  but  not  after  that  period. 

Sec.  318.  Seisin  within  Five  Tears,  when  necessary.  —  No  action  for- 
the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  shall  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  property  in  question  within  five  years  before 
the  commencement  of  the  action. 

Sec.  319.  When  necessary  in  Action  or  Defence  arising  ont  of  Title  to^ 
or  Rents  of  Real  Property.  —  No  cause  of  action  or  defence  to  an  action  arising 
out  of  the  title  to  real  property,  or  to  rents  or  profits  out  of  the  same,  can  be 
effectual,  unless  it  appear  that  the  person  prosecuting  the  action,  or  making  the 
defence,  or  under  whose  title  the  action  is  prosecuted,  or  the  defence  is  made,  or 
the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seised  or  possessed  of  the 
premises  in  question  within  five  years  before  the  commencement  of  the  act  in 
respect  to  which  such  action  is  prosecuted  or  defence  made. 

Sec.  320.  Zintry  on  Real  Estate.  —  No  entry  upon  real  estate  is  deemed  suffi- 
cient or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  year 
after  making  such  entry,  and  within  five  years  from  the  time  when  the  right  to 
make  it  descended  or  accrued. 
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Sec.  321.  Possesaioii,  when  presnined.  Oocapatdon  deemed  under 
Legal  Title,  unless  adverse.  —  lu  every  action  for  tbe  recovery  of  real  property, 
or  tlie  possession  thereof,  the  person  establishing  a  legal  title  to  the  property  is 
presumed  to  have  been  possessed  thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed  to  have  been  niider  and 
in  subordination  to  the  legal  title,  unless  it  appear  that  the  property  has  been  held 
and  possessed  adversely  to  such  legal  title  for  five  years  before  tbe  commencement 
of  such  action. 

Src.  322.  Oooupation  undet  "Written  Instrument  or  Judgment,  when 
deemed  adverse.  —  Whenever  it  appears  that  the  occupant,  or  those  under 
whom  lie  claims,  entered  into  the  possession  of  the  property  under  claim  of  title, 
exclusive  of  any  other  right,  founding  such  ckim  upon  a  written  instrument,  as 
being  a  conveyance  of  the  property  in  question,  or  upon  the  decree  or  judgment  of 
a  competent  court,  and  that  there  has  been  a  continued  occupation  and  possession 
of  the  property  included  in  such  instrument,  decree,  or  judgment,  or  of  some  part 
•of  the  property  under  such  claim,  for  five  years,  the  property  so  included  is  deemed 
'to  have  been  held  adversely,  except  that,  when  it  consists  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  is  not  deemed  a  possession  of  any  other  lot  of  the 
same  tract. 

Sec.  823.  What  constitutes  Adverse  Possession  under  Written  In- 
^strument  or  Judgment.  —  For  the  purpose  of  constituting  an  advei'se  possession 
by  any  person  claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  following  cases : 
1.  Where  it  has  been  usually  cultivated  and  improved.  2.  Where  it  has  been  pro- 
itected  by  a  substantial  enclosure.  3.  Where,  although  not  enclosed,  it  has  been 
used  for  the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  husbandry,  or 
for  pasturage,  or  for  the  ordinary  use  of  the  occupant.  4.  Where  a  known  farm 
or  single  lot  has  been  partly  improved,  the  portion  of  such  farm  or  lot  that  may 
:have  been  left  not  cleared,  or  not  enclosed  according  to  the  usual  course  and  custom 
of  the  adjoining  country,  shall  be  deemed  to  have  been  occupied  for  the  same  length 
of  time  as  the  part  improved  and  cultivated. 

Sec.  324.  Premises  actually  occupied  under  Claim  of  Title  deemed 
'to  be  held  adversely.  —  Where  it  appears  that  there  has  been  an  actual  con- 
tinual occupation  of  land,  under  a  claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  a  written  instrument,  judgment,  or  decree,  the  land  so  occupied, 
and  no  other,  is  deemed  to  have  been  held  adversely. 

Skc.  325.  What  constitutes  Adverse  Possession  under  Claim  of  Title 
not  written.  —  For  the  purpose  of  constituting  an  adverse  possession,  by  a  person 
claiming  title,  not  founded  upon  a  written  instrument,  judgment,  or  decree,  land  is 
•deemed  to  have  been  possessed  and  occupied  in  the  following  cases  only :  1.  Where 
it  has  been  protected  by  a  substantial  enclosure.  2.  Where  it  has  been  usually  culti- 
vated and  improved :  Provided^  however^  that  in  no  case  shall  adverse  possession  be 
considered  established  under  the  provision  of  any  section  or  sections  of  this  code, 
unless  it  shall  be  shown  that  the  land  has  been  occupied  and  claimed  for  the  period 
of  five  years  continuously,  and  the  party  or  persons,  their  predecessors  and  grant- 
ors, have  paid  all  the  taxes.  State,  county,  or  municipal,  which  have  been  levied 
and  assessed  upon  such  land. 

Sec.  326.  Relation  of  Landlord  and  Tenant  as  affecting  Adverse  Pos- 
session.—  When  the  relation  of  landlord  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  landlord  until 
the  expiration  of  five  years  from  the  termination  of  the  tenancy,  or  where  there  has 
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been  no  written  lease,  until  tbe  expiration  of  five  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another  title, 
or  may  have  claimed  to  hold  adversely  to  his  landlord.  But  such  presumptions 
shall  not  be  made  after  the  periods  herein  limited. 

S£C.  327.  Right  of  Fosseasion  not  affooted  by  Desoent  oast.  — Tlie  right 
of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affected  by  a  descent 
cast  in  consequence  of  the  death  of  a  person  in  possession  of  such  property. 

Sec.  328.  Certain  Diaabilitiea  ezolnded  from  Time  to  commence  Ac- 
tiona.  —  If  a  person  entitled  to  commence  an  action  for  the  recovery  of  real  prop- 
erty, or  for  the  recovery  of  the  possession  thereof,  or  to  make  any  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same,  be,  at 
the  time  such  title  first  descends  or  accrues,  either :  1.  Within  the  age  of  majority ; 
or,  2,  Insane ;  or,  3,  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life ;  or,  4,  A  married  woman, 
and  her  husband  be  a  necessary  party  with  her  in  commencing  such  action  or  mak- 
ing such  entry  or  defence,  —  the  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  tbe  time  in  this  chapter  limited  for  the  commencement  of 
snch  action  or  the  making  such  entry  or  defence ;  but  such  action  may  be  com- 
menced, or  entry  or  defence  made,  within  the  period  of  Hve  years  after  such  disa- 
bility shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  sucb: 
disability ;  but  such  action  shall  not  be  commenced,  or  entry  or  defence  made,  after 
that  period. 

Chap.  ni.    Thb  Tiue  ov  comuenciko  Actions  other  than  tor  the  Re- 

COVERT  or  Real  Property. 

Sec.  335.  Pexloda  of  Xdmitation  prescribed.  —  The  periods  prescribed  for 
the  commencement  of  actions  other  than  for  the  recovery  of  real  property  are  as 
follows :  — 

Sec.  336.  "Within  Pive  Team.  —Within  five  years :  — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of 
any  State  within  the  United  States. 

8.  An  action  for  mesne  profits  of  real  property. 

Sec.  337.  'Within  Pour  Tears.  —  Within  four  years :  — 

An  action  upon  any  contract,  obligation^  or  liability,  founded  upon  an  instrument 
in  writing  executed  in  this  State. 

Sec.  338.  Within  Three  Tears.  —  Within  three  years :  -^ 

1.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or  for- 
feiture. 

2.  An  action  for  trespass  upon  real  property. 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  personal  property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  or  mistake. 

Sec.  339.  Within  Two  Tears.  —  Within  two  years :  — 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not  founded  upon  an 
instrument  in  writing,  or  founded  upon  an  instrument  of  writing  executed  out  of 
the  State. 

3.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability  incurred  by 
Hho  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  hii  oftoe,  or  by  the 
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omission  of  an  official  duty,  inclading  the  non-payment  of  money  collected  upon  an 
execution.    But  this  subdivision  does  not  apply  to  an  action  for  an  escape. 

3.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wrongful  act 
or  neglect  of  another. 

Sec.  340.  "Within  One  Tear.  —  Within  one  year :  — 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is  given 
to  an  individual,  or  to  an  individual  and  the  State,  except  when  the  statute  imposing 
it  prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  criminal  action,  for  a 
forfeiture  or  penalty  to  the  people  of  this  State. 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment,  or  seduction. 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner  arrested 
or  imprisoned  on  civil  process. 

6.  An  action  against  a  municipal  corporation  for  damages  or  injuries  to  property 
caused  by  a  mob  or  riot. 
Sec.  341.  Within  Six  Months.  —  Within  six  months ;  — 
An  action  against  au  officer,  or  officer  de  facto, 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property  seized  by  any 
such  officer  in  his  official  capacity  as  tax-collector,  or  to  recover  the  price  or  value 
of  any  goods,  wares,  merchandise,  or  other  personal  property  so  seized,  or  for 
damages  for  the  seizure,  detention,  sale  of  or  injury  to  any  goods,  wares,  merchan- 
dise, or  other  personal  property  seized,  or  for  damages  dolie  to  any  person  or 
property  in  making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  provided  in  section  347 
of  the  Civil  Code. 

Sec.  342.  Action  on  Claims  against  Counties.  —  Actions  on  chums  against 
a  county,  which  have  been  rejected  by  the  board  of  supervisors,  must  be  commenced 
within  six  mouths  after  the  first  rejection  thereof  by  such  board. 

Sec.  343.  Actions  for  Relief  not  hereinbefore  provided  for.  —  An  action 
for  relief  not  hereinbefore  provided  for  must  be  commenced  within  four  years  after 
the  cause  of  action  shall  have  accrued. 

Sec.  344.  Where  Cause  of  Action  accrues  on  Mutual  Account.  —  In 
an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in 
the  account  on  either  side. 

.Sec.  345.  Actions  in  Name  of  State  or  for  Benefit  of  State. — The 
limitations  prescribed  in  this  chapter  apply  to  actions  brought  in  the  name  of  the 
State,  or  for  the  benefit  of  the  State,  in  the  same  manner  as  to  actions  brought  by 
private  parties. 

Sec.  346.  Action  to  redeem  Mortgage  without  Aooount  of  Rents  and 
Profits.  —  An  action  to  redeem  a  mortgage  of  real  property,  with  or  without  an 
account  of  rents  and  profits,  may  be  brought  by  the  mortgagor  or  those  claiming 
under  him  against  the  mortgagee  in  possession,  or  those  claiming  under  him,  unless 
he  or  they  have  continuously  maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition  of  the  mortgage. 

Sec.  347.  Same,  where  there  are  Two  or  More  such  Mortgages.  —  If 
there  is  more  than  one  such  mortgagor,  or  more  than  one  person  claiming  under  a 
mortgagor,  some  of  whom  are  not  entitled  to  maintain  such  an  action  under  the 
provisions  of  this  chapter,  any  one  of  them  who  is  entitled  to  maintain  such  an  action 
may  redeem  therein  a  divided  or  undivided  part  of  the  mortgaged  preonises,  accord- 
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ing  as  bis  interest  may  appear,  and  have  an  accounting,  for  a  part  of  the  rents  and 
profits  proportionate  to  his  interest  in  the  mortgaged  premises,  on  payment  of  a 
part  of  the  mortgage  money,  bearing  the  same  proportion  to  the  whole  of  such 
money  as  the  value  of  his  divided  or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

Sec.  348.  No  Limitation.  —  To  actions  brought  to  recover  money  or  other 
property  deposited  with  any  bank,  banker,  trust  company,  or  savings  and  loan 
society,  there  is  no  limitation. 

Chap.  IV.  —  General  Provisions  as  to  the  time  op  commencing  Action* 

Sec  350.  "When  an  Action  is  oommenced.  —  An  action  is  commenced, 
within  the  meaning  of  this  title,  when  the  complaint  is  filed. 

Sec.  351.  Bxeeption,  where  Defendant  is  out  of  the  State.  —  If,  when 
the  cause  of  action  accrues  against  a  person,  he  is  out  of  the  State,  the  action  may 
be  commenced  within  the  term  herein  limited,  after  his  return  to  the  State ;  and  if, 
after  the  cause  of  action  accrues,  he  departs  from  the  State,  the  time  of  his  absence 
is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec  352.  Baeception,  as  to  Fexsons  under  Disabilities.  —  If  a  person 
entitled  to  bring  an  action  mentioned  in  Chapter  III.  of  this  title  be,  at  the  time 
the  cause  of  action  accrued,  either:  1,  Within  the  age  of  majority ;  or,  3,  Insane; 
or,  3,  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court,  for  a  term  less  than  for  life ;  or  4,  A  married  woman  and  her  hus- 
band be  a  necessary  party  with  her  in  commencing  such  action,  —  the  time  of  such 
disability  is  not  a  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec  353.  Provision  where  Person  entitled  dies  before  Limitation  ex- 
pires. —  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  representatives  after  the  expiration  of  that  time, 
and  within  six  months  from  his  death.  If  a  person  against  whom  an  action  may 
be  brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced  against  his 
representatives  after  the  expiration  of  that  time^  and  within  one  year  after  the  issuing 
of  letters  testamentary  or  of  administration. 

Sec  354.  In  Suits  by  Aliens,  Time  of  War  to  be  deducted.  —  Wlien  a 
person  shall  be  an  alien,  subject,  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

Sec  355.  Provision  where  Judgment  has  been  reversed.  —  If  an  action 
is  commenced  within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  reversed  on  appeal,  the  plaintiff,  or  if  he  die,  and  the  cause  of  action  sur- 
vive, his  representatives,  may  commence  a  new  action  within  one  year  after  the 
reversal. 

Sec  356.  Provision  where  Action  is  stayed  by  Injunction.  —  When 
the  commencement  of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  b  not  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec.  357*  DlMibility  must  exist  when  Right  of  Action  accrued.  —  No 
person  can  avail  himself  of  a  disability,  unless  it  existed  when  his  right  of  action 
accrued. 

Sec.  358.  When  two  or  more  Disabilities  eadst,  Ac.  —  When  two  or 
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more  disabilities  coexist  at  the  time  the  right  of  action  accmes,  the  limitation  does 
not  attach  until  they  are  removed. 

Sec.  359.  Aotions  against  Direotors  or  Btookholders  of  Corporation. 
This  title  does  not  affect  actions  against  directors  or  stockholders  of  a  corporation 
to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created,  by  law ; 
but  such  actions  must  be  brought  within  three  years  after  the  discovery  by  the 
aggrieved  party  of  the  &cts  upon  which  the  penalty  or  the  forfeiture  attached  or 
the  liability  was  created. 

Sec;  360.  Acknowledgment  or  New  Promise  most  be  in  ^^riting.  — 
No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  continuing  con- 
tract, by  which  to  take  the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing  signed  by  the  party  to  be  charged  thereby. 

Sec.  361.  Ziimitation  Laws  of  other  States,  Bffeot  of.  —  When  a  cause  of 
action  has  arisen  in  another  State,  or  in  a  foreign  country,  and  by  the  laws  thereof 
an  action  thereon  cannot  be  maintained  against  a  person  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  maintained  against  him  in  this  State,  except  in 
favor  of  one  who  has  been  a  citizen  of  this  State,  and  who  has  held  the  cause  of 
action  from  the  time  it  accrued. 

Sec.  362.  Thristfng  Causes  of  Action  not  aflected.  —  This  title  does  not 
extend  to  actions  already  commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy  has  fully  run,  but  the 
laws  now  in  force  are  applicable  to  such  actions  and  cases,  and  are  repealed  subject 
to  the  provisions  of  this  section. 

Sec.  363.  Word  "  Action  "  oonstmed,  how.  —  The  word  "  action,"  as  used 
in  this  title,  is  to  be  construed,  whenever  it  is  necessary  so  to  do,  as  including  a 
special  proceeding  of  a  civil  nature. 

Part  III.,  Title  XI.,  Chap.  II. 

Sec.  1327*  Action  to  Contest  a  "Will.  —  When  a  will  has  been  admitted  to 
probate,  any  person  interested  may,  at  any  time  within  one  year  after  such  probate, 
contest  the  same  or  the  validity  of  the  wiU.  ... 

Chap.  XIV. 

Sec.  1805.  Action  on  Guardian's  Bond.  — No  action  can  be  mamtained 
against  the  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  commenced  with- 
in three  years  from  the  discharge  or  removal  of  the  guardian ;  but  if  at  the  time  of 
such  dischaige  the  person  entitled  to  bring  such  action  is  under  any  legal  disability 
to  sue,  the  action  may  be  commenced  at  any  time  within  three  years  after  such 
disability  is  removed. 

Sec.  1806.  Ward's  Action  to  recover  Property  sold  by  Ghiardian.— 
No  action  for  the  recovery  of  any  estate^  sold  by  a  guardian,  can  be  maintained  by 
the  ward,  or  by  any  person  claiming  under  him,  unless  it  is  commenced  within  three 
years  next  after  the  termination  of  the  guardianship,  or  when  a  legal  disability  to 
sue  exists  by  reason  of  minority  or  otherwise  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof! 
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Statutes,  1891.    Chap.  78. 

Sec.  2900.  What  Aotloiui  barred  in  Biz  Team. — The  following  actions 
sliall  be  commenced  within  six  years  next  after  the  cause  of  action  shall  accrue,  and 
not  afterwards :  — 

Firtt.  All  actions  of  debt  founded  upon  any  contract  or  liability  in  action. 

Second,  All  actions  upon  judgments  rendered  in  any  court  not  being  a  court  of 
record. 

Third,  All  actions  for  arrears  of  rent 

Fourth,  All  actions  of  assumpsit  or  on  the  case,  founded  on  any  contract  or 
liability,  express  or  implied. 

Fifth,  All  actions  for  waste  and  for  trespass  on  land. 

Sixth.  All  actions  of  replevin,  and  all  other  actions  for  taking,  detaining,  or 
injuring  goods  or  chattels. 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous  words,  and 
for  libels. 

Sec.  2901.  What  Aotlons  barred  In  One  Tear.  —  All  actions  for  assault 
and  battery,  and  for  false  imprisonment,  and  all  actions  for  slanderous  words  and 
for  libels,  shall  be  commenced  within  one  year  next  after  the  cause  of  action  shall 
accrue,  and  not  afterwards. 

Sec.  2902.  When  Actions  for  Bsoapea  to  be  oommenced.  —  All  actions 
against  sheriffs,  or  other  officers  for  the  escape  of  persons  imprisoned  on  civil  pro- 
cess, shall  be  commenced  within  six  months  from  the  time  of  such  escape,  and  not 
afterwards. 

Sec.  2903.  Aotions  against  BherliEi  and  Coroners  for  OfBoial  Aots.  — 
All  actions  against  sheriffs  and  coroners,  upon  any  liability  incurred  by  them,  by 
the  doing  of  any  act  in  their  official  capacity,  or  by  the  omission  of  any  official  duty, 
except  for  escapes,  shall  be  brought  within  one  year  after  the  cause  of  action  shall 
have  accrued,  and  not  after  that  period. 

Sec.  2904.  Wlien  Cause  of  Action  deemed  to  have  acomed  on  Open 
Aoootmt  —  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account-current,  the  cause  of  action  shall  be  deemed 
to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sec.  2905.  What  Actions  barred  in  Three  Tears.  —  All  personal  actions, 
on  any  account  not  limited  by  the  foregoing  sections,  or  by  any  other  law  in  this 
State,  shall  be  brought  within  three  years  next  after  the  accruing  of  the  cause  of 
action,  and  not  afterwards. 

Sec.*2906.  Bet-ofi;  how  Limitation  computed  on.  —  All  the  provisions  of 
this  chapter  shall  apply  to  the  case  of  any  debt  or  contract,  alleged,  by  way  of  set- 
off, on  the  part  of  a  defendant ;  and  the  time  of  limitation  of  such  debt  shall  be 
computed  in  like  manner  as  if  an  action  had  been  commenced  therefor  at  the  time 
when  the  plaintiff's  action  accrued. 

Sec.  2907.  Actions  for  Penalties  and  Forfeitures.  —  All  actions  and  suits, 
for  any  penalty  or  forfeiture  of  any  penal  statute  brought  by  this  State,  or  any  per- 
son to  whom  the  penalty  or  forfeiture  is  given,  in  whole  or  in  part,  shall  be  com-  # 
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menced  within  one  year  next  after  the  offence  is  committed,  and  not  after  that 
time. 

Sec.  2908.  Bnits  limited  by  Statute.  —  The  preceding  section  shall  not 
apply  to  any  suit  whicb  is  or  shall  be  limited  by  any  statute  to  be  brought  within 
a  shorter  time  than  is  prescribed  therein,  but  such  suit  shall  be  brought  within  the 
time  that  may  be  limited  by  such  statute. 

Sec.  2909.  LimitationB  to  apply  to  Court  of  Bqnity,  when.  —  Whenever 
there  is  a  concurreut  jurisdiction  in  the  courts  of  common  law  and  in  courts  of 
equity,  of  auy  cause  of  action,  the.  prorisions  of  this  chapter  limiting  the  time  for 
the  commencement  of  a  suit  for  such  cause  of  action  in  a  court  of  common  law  shall 
apply  to  all  suits  hereafter  to  be  brought  for  the  same  cause  in  the  oonrt  of 
chancery. 

Seo.  2910.  Not  to  apply  to  Courts  of  Bquity,  when. — The  kst  section 
shall  not  extend  to  suits  over  the  subject-matter  of  which  a  court  of  equity  has 
peculiar  and  exclusive  jurisdiction,  and  which  subject-matter  is  not  cognizable  in 
in  the  courts  of  common  law. 

Sec.  2911.  ActionB  for  Relief  on  Oronnd  of  Frand.  —  Bills  of  relief  .on  the 
ground  of  fraud  shall  be  filed  within  three  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud,  and  not  afterwards. 

Sec.  2912.  Trueta  and  other  Cases.  —  Bills  of  relief,  in  case  of  the  existence 
of  a  trust  not  cognizable  by  the  courts  of  common  law,  and  in  all  other  cases  not 
herein  provided  for,  shall  be  filed  within  five  years  after  the  cause  thereof  shall 
accrue,  and  not  after. 

Sec.  2913.  XSzoeptions  in  Certain  Cases.  — If  the  peison  entitled  to  file  any 
bill  specified  in  the  two  Uist  sections  be,  at  the  time  of  discovering  the  facts  con- 
stituting such  fraud,  or  at  the  time  the  cause  for  filing  such  bill  shall  accme,  under 
any  of  the  disabilities  enumerated  in  this  chapter,  the  time  during  which  such  dis- 
abilities shall  continue  shall  be  excepted  from  the  limitations  contained  in  the  last 
two  sections  in  the  same  manuer  and  with  hke  effect  as  such  time  is  herein  excepted 
from  the  limitations  prescribed  for  commencmg  actions  at  law ;  and  in  case  of  the 
death  of  the  pei*son  so  entitled  during  such  disability,  or  before  the  expiration  of 
the  time  herein  limited  for  filing  such  bills,  the  same  may  be  filed  by  the  heirs  or 
representatives  of  such  person,  as  the  case  may  require,  within  the  same  time  as  is 
allowed  in  this  chapter  for  commencing  actions  at  law  in  the  like  cases. 

Sec.  2914.  "What  Person  under  Disability  at  Time  of  aoomingof  Cause 
of  Action  may  bring  Suit  when  Disability  removed.  —  If  any  person  entitled 
to  bring  any  of  the  actions  before  mentioned  in  this  chapter  shall,  at  the  time  when 
the  cause  of  action  accrues,  be  within  the  age  of  twenty-one  years,  or  a  married 
woman,  insane,  imprisoned,  or  absent  from  the  United  States,  snch  person  may 
bring  the  said  actions,  within  the  time  in  this  chapter  respectively  limited,  after  the 
disability  shall  be  removed. 

Sec.  2915.  What  Actions  barred  in  Six  Tears.  —It  shall  be  lawful  for 
any  person,  against  whom  any  action  shall  be  commenced  in  any  court  of  this  State» 
when  the  cause  of  action  accrued  without  the  State,  upon  a  contract  or  agreement, 
express  or  implied,  or  upon  any  sealed  instrument  in  writing,  or  judgment  or  decree 
of  any  court,  more  than  six  years  before  the  commencement  of  the  action,  to  plead 
the  same,  and  give  the  same  in  bar  of  the  plaintiff's  right  of  action. 

Sec.  2916.  Commencement  of  Actions  by  Executor  or  Administrator 
of  Deceased  Persons.  —  If  any  person  entitled  to  bring  any  of  the  actions  before 
mentioned  herein  shall  die  before  the  expiration  of  the  time  herein  limited  therefor, 
and  if  the  cause  of  action  does  by  law  survive,  the  action  may  be  commenced  by  the 
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executor  or  administrator  of  the  deceased  person,  as  tlie  case  may  be,  at  any  time 
within  one  year  after  the  grant  of  letters  testamentary  or  of  administration,  and  not 
afterwards,  if  barred  by  the  provision  of  this  chapter. 

Sbc.  2917-  Xn  Case  of  Abatement  of  Aotion.  —  If,  in  any  action  duly  com- 
menced  within  the  time  herein  limited  and  allowed  therefor,  the  process  shall  fail  of 
a  sufficient  service  or  return  by  any  unavoidable  accident,  or  by  any  default  or 
neglect  of  the  officer  to  whom  it  was  committed ;  or  if  the  process  shall  be  abated, 
or  the  actions  otherwise  avoided  or  defeated  by  the  death  of  any  party  thereto,  or 
for  any  matter  of  form;  or  if  after  a  verdict  for  the  plaintiff  the  judgment  shall  be 
arrested ;  or  if  the  judgment  for  the  plaintiff  shall  be  reversed  on  a  writ  of  error,  ^- 
the  plaintiff  may  commence  a  new  action  for  the  same  cause  at  any  time  within  one 
year  after  the  abatement  or  other  determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein ;  and  if  the  cause  of  action  does  by  law  survive, 
his  executor  or  administrator  may,  in  case  of  his  death,  commence  such  new  action 
within  the  said  one  year. 

Sec.  2916.  Joint  OontractozB,  Xbcecntors,  &o.  —  If  there  are  two  or  more 
joint  contractors,  or  joint  executors  or  administrators  of  any  contractor,  no  such 
joint  contractor,  executor,  or  administrator  shall  lose  the  benefit  of  the  provisions 
of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of  an  acknowledgment  or 
promise  made  by  any  other  or  others  of  them. 

Sec.  2919.  How  Jadgment  to  be  siven  against  Joint  Contraotors,  Sto^ 
when  Plaintiff  is  barred  as  to  one.  —  In  actions  commenced  against  two  or 
more  joint  contractors,  or  joint  executors  or  administrators  of  any  contractor,  if  it 
shall  appear  on  the  trial  or  otherwise  that  the  plaintiff  is  barred  by  the  provisions 
of  this  chapter  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  recover  against 
any  others  or  other  of  them,  by  virtue  of  a  new  acknowledgment  or  promise,  or 
otherwise,  judgment  shall  be  given  for  the  plaintiff,  as  to  any  of  the  defendants 
against  whom  he  is  entitied  to  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff. 

Sec.  8920.  "Wlien  Plea  in  Abatement  for  Non-joinder  is  filed.  —  If  in 
any  action  on  contract  the  defendant  shall  plead  in  abatement  that  any  other  per- 
son ought  to  have  been  jointly  sued,  and  issue  be  joined  on  that  plea,  and  if  it  shall 
appear  on  the  trial  that  the  action  was  by  reason  of  the  provisions  of  this  chapter 
barred  against  the  person  so  named  in  the  plea,  the  said  issue  shall  be  found  for  the 
plaintiff. 

Sec.  2921.  Sffeot  of  Payment.  Plaintiff's  Indorsement  not  Evidence  of 
Payment.  —  Nothing  in  the  three  preceding  sections  shall  alter,  take  away,  or 
lessen  the  effect  of  a  payment  of  any  principal  or  interest  made  by  any  person ;  but 
no  indorsement  or  memorandum  of  any  such  payment,  written  or  made  upon  any 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party  to 
whom  such  payment  shall  be  made,  or  purport  to  be  made,  shall  be  deemed  suffi- 
cient proof  of  the  payment,  so  as  to  take  the  case  out  of  the  operation  of  the  pro- 
visions of  this  chapter. 

Sec.  2922.  In  Case  of  Payments  made  by  one  or  more  of  several  Joint 
Contraotors,  Xbcecntors,  &c.  —  If  there  are  two  or  more  joint  contractors,  or 
joiat  executors  or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the 
benefit  of  the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of 
any  payment  made  by  any  other  or  others  of  them. 
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Il£AL  Estate. 

Sec.  2923.  Penons  entitled  to  Benefits  of  this  Aot.  — That  eyery  person 
in  the  peaceable  and  undisputed  possession  of  lands  or  tenements,  including  mining 
claims,  under  claim  and  color  of  title,  made  in  good  faith,  including  pre-emptions 
made  in  accordance  with  the  laws  of  the  State  of  Colorado,  or  anj  mining  district 
wherein  such  property  may  be  situate,  who  shall,  for  ^\e  successive  years  hereafter 
continue  in  such  possession,  and  shall  also,  during  said  time,  pay  all  taxes  legally 
assessed  on  such  lands,  tenements,  or  mining  ckims,  shall  be  held  and  adjudged  to 
be  the  legal  owners  of  said  lauds,  tenements,  or  mining  claims,  to  the  extent  and 
according  to  the  purport  of  his  or  her  proper  title  or  pre-emption.  All  persons 
holdiug  under  such  possession  by  purchase,  devise,  or  descent  before  said  ^ve  years 
have  expired,  and  who  shall  continue  such  possession,  and  continue  to  pay  the  taxes 
aforesaid,  so  as  to  complete  the  possession  of  and  payment  of  taxes  for  the  term 
aforesaid,  shall  be  entitled  to  the  benefit  of  this  section. 

Sec.  2924.  Persons  not  entitled  to  Benefits  of  Aot.  —  Whenever  a  person 
having  color  of  title,  either  by  preemption  or  otherwise,  as  aforesaid,  made  in  good 
faith  to  vacant  and  unoccupied  land  or  mining  claims,  shall  pay  aU  taxes  legally 
assessed  thereon,  or  for  improvements  situate  thereon,  for  five  successive  years,  he 
or  she  shall  be  deemed  and  adjudged  to  be  the  legal  owner  of  such  vacant  and 
unoccupied  lands  or  mining  claims,  to  the  extent  and  according  to  the  purport  of 
his  or  her  proper  title  or  pre-emption.  All  persons  holding  under  such  taxpayer, 
by  purchase,  devise,  or  descent,  before  said  five  years  shall  have  expired,  and  who 
shall  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  complete  the  payment  of  the 
taxes  for  the  term  aforesaid,  shall  be  entitied  to  the  benefit  of  this  section :  Pro- 
vided, however,  that  if  any  person  having  a  better  paper  title  or  pre-emption  to  said 
vacant  and  unoccupied  lands  or  mining  claims  shall,  during  the  said  term  of  five 
years,  pay  the  taxes  assessed  on  said  lands  or  mining  claims,  or  improvements 
thereon,  for  any  one  or  more  years  of  the  said  term  of  five  years,  then,  in  that  case, 
such  taxpayer,  his  heirs  and  assigns,  shall  not  be  entitied  to  the  benefit  of  tins 
section. 

Sec.  2926.  Property  to  whioh  Provisions  of  Aot  shall  not  extend.  — 
Tlie  two  preceding  sections  shall  not  apply  to  lands  or  tenements  owned  by  the 
United  States,  except  as  to  the  possessory  rights  of  parties  claiming  to  hold  such 
lands  or  mining  claims  under  and  in  accordance  with  the  laws  of  the  United  States, 
the  laws  of  this  State,  and  the  mining  laws,  regulations,  and  customs  of  the  several 
mining  districts  wherein  such  land  or  mining  claims  may  be  situate ;  nor  to  land 
held  for  the  use  of  any  school  or  seminary,  or  for  the  use  of  any  religious  society, 
nor  to  lands  held  for  any  public  purpose.  Nor  shall  they  extend  to  any  lands, 
tenements,  or  mining  claims,  when  there  shall  be  color  of  title  by  purchase  or  pre- 
emption in  another  to  such  lands,  tenements,  or  mining  claims,  and  the  holder  of 
such  title  is  under  the  age  of  twenty-one  years,  insane,  or  imprisoned ;  Provided^ 
such  person  shall  commence  an  action  to  recover  such  lands  or  mining  claims  so 
claimed  as  aforesaid  within  one  year  after  such  disability  shall  cease  to  exist,  and 
shall  prosecute  such  action  to  judgment;  and  in  case  of  vacant  and  unoccupied  land 
shall  also  within  one  year  pay  to  the  person  or  persons  who  paid  the  same,  or  to  the 
treasurer  of  the  county  wherein  the  land  b  situate,  for  the  use  of  such  person  or 
persons,  all  the  taxes  paid  by  such  person  or  persons  on  said  land  or  improvements, 
with  interest  thereon  from  the  date  of  such  payments,  at  the  rate  of  twenty-five  per 
cent  per  annum.  Nor  shall  said  section  extend  to  or  apply  to  any  mining  claims, 
the  titie  of  which  may  be  derived  from  pre-emption  under  and  by  virtue  of  the  pro- 
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visions  of  the  law  of  the  XJuited  States,  approved  May  10, 1873,  in  reference  to  the 
forfeiture  of  mining  claims  by  failure  to  improve  the  same. 

Sec.  2926.  "What  Defendant  may  plead  in  Bar  of  Aottona  to  recover 
Posseflsion  of  Lands.  —  In  all  cases  at  law  or  in  equity  brought  to  recover  the 
possession  of  any  lands,  tenements,  or  mining  claims,  except  in  actions  of  eject- 
ment, the  party  defendant  may  plead  such  possession,  payment  of  taxes  as  aforesaid, 
in  bar  of  such  action;  and  on  failure  to  plead  such  possession  and  payment  of 
taxes,  the  right  of  the  said  defendant  to  avail  himself  of  the  benefit  of  said  statute 
shall  be  deemed  waived  by  the  said  defendant. 

SUPPLEMENTAL  ACTa 

By  Seo.  8904.  An  Action  to  Recover  Land  Sold  for  Truces,  must  be  brought 
within  five  years  after  delivery  of  the  deed ;  or,  in  case  of  disability,  within  one  year 
after  its  removal. 

By  Sec.  3283.  An  Action  on  a  Notary's  Bond  must  be  instituted  within  three 
years  after  the  cause  accrued. 

By  Secs.  1514,  3706.  An  Action  against  a  Railroad  Corporation  for  dam- 
ages from  fires  must  be  brought  within  three  years.  And  the  same  limitation  is,  by 
section  3705,  prescribed  to  an  action  to  recover  therefrom  the  penalty  for  neglect  to 
plough  a  fireguard.  And  by  section  3732,  an  action  to  recover  the  penalty  for  failure 
to  report  to  the  railroad  commissioner,  must  be  brought  within  sixty  days  from  the 
time  fixed  for  filing. 


CONNECTICUT. 

GENERAL  STATUTES,  1888.    Chap.  98. 

LiKITATIONS  07  ClYIL  ACTIONS. 

Sec.  1368.  ZQectment  RcTersionary  or  Remainder  Literesta.  —  No 
person  shall  make  entry  into  any  lands  or  tenements,  but  within  fifteen  years  next 
after  his  riglit  or  title  to  the  same  shall  first  descend  or  accrue ;  and  every  person 
not  entering  as  aforesaid,  and  hb  heirs,  shall  be  utterly  disabled  to  make  such  entry 
afterwards ;  and  no  such  entry  shall  be  sufficient,  unless  an  action  shall  be  com- 
menced thereupon,  and  prosecuted  to  effect,  within  one  year  next  after  such  entry ; 
but  if  any  person,  who  shall  have  such  right  or  title  of  entry  into  any  lands  or  tene- 
ments, shall  at  the  time  of  the  first  descending  or  accruing  of  said  right  or  title,  be 
a  married  woman,  a  minor,  non  compos  mentis,  or  imprisoned,  he  and  his  heirs  may, 
notwithstanding  the  expiration  of  said  fifteen  years,  bring  such  action,  or  make 
such  entry  at  any  time  within  five  years  next  after  full  age,  discoverture,  coming  of 
sound  mind,  or  enlargement  out  of  prison,  or  his  heirs  shall,  within  five  years  after 
his  death,  bring  such  action,  or  make  such  entry,  and  take  benefit  of  the  same : 
Provided,  that  the  limitation  herein  prescribed  shall  not  begin  to  run  against  the 
right  of  entry  of  any  owner  of  a  remainder  or  reversionary  interest  in  real  estate, 
which  is  in  the  adverse  possession  of  another,  until  the  expiration  of  the  particukr 
estate  preceding  such  remainder  or  reversionary  estate. 

Sec.  1369.  Abatement  of  Former  Action  by  Death  of  Defendant. — 
When  any  action  to  recover  the  possession  of  real  estate  of  which  the  plaintiff 
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claims  to  have  been  disseised  by  the  defendant  shall  hare  been  abated  by  the  dealii 
of  the  defendant,  and  the  plaintiff  shall  thereafter  bring  a  new  action  for  the  re- 
covery of  the  same  matter,  the  time  which  elapsed  during  the  pendency  of  the  origi- 
nal action  shall  be  excluded  in  the  computation  of  the  Ume  limited  for  the  bringing 
of  the  second  action. 

Sec.  1370.  Suits  on  Bpeolalties.  —  No  action  shall  be  brought  on  any  con- 
tract under  seal,  or  promissory  note  not  negotiable,  but  within  seventeen  years 
next  after  an  action  on  the  same  shall  accrue ;  but  persons,  legally  incapable  to  sue 
thereon  at  the  accruing  of  the  right  of  action,  may  sue  at  any  time  within  four 
years  after  their  becoming  legally  capable  to  bring  such  action. 

Sec.  1371.  On  Simple  Contracts.  —  No  action  for  an  account,  or  for  a  debt 
due  by  book-  to  balance  book  accounts,  or  on  any  simple  or  implied  contract,  or 
upon  any  contract  in  writing,  not  under  seal,  except  promissory  notes  not  nego- 
tiable, shall  be  brought  but  within  six  years  next  after  the  right  of  action  shall  ac- 
crue ;  but  persons  legally  incapable  to  bring  any  snob  action  at  the  accruing  of  the 
right  of  action,  may  sue  at  any  time  within  three  years  after  becoming  legally 
capable  to  bring  such  action. 

Sec.  1372.  Oral  Contraots.  —  Excepting  actions  for  a  debt  due  by  book,  or 
actions  founded  on  proper  subject-s  of  book  debt,  no  action  founded  upon  any 
express  contract  or  agreement,  not  reduced  to  writing,  or  of  which  some  note  or 
memorandum  shall  not  be  made  in  writing,  and  signed  by  the  party  to  be  charged 
therewith  or  his  agent,  shall  be  brought  but  within  three  years  next  after  the  right 
of  action  shall  accrue. 

Sec  1373.  Llmltatloa  of  Action  on  Note  alleged  to  have  been  fraudu- 
lently obtained.  —  No  action  shall  be  brought  on  a  negotiable  note,  if  the  holder 
thereof  has  been  notified  in  writing  by  the  maker  thereof,  or  his  attorney  or  agents 
that  said  note  was  obtained  of  the  maker  in  pursuance  of  a  conspiracy,  or  of  a 
general  intent  to  defraud,  unless  the  same  shall  be  brought  within  one  year  after 
such  notice  was  given,  or  six  months  after  such  note  became  due,  nor  shall  any 
claim  be  maintained  against  the  estate  of  any  deceased  person  or  insolvent  debtor, 
unless  such  claim  shall  be  presented  within  the  time  above  specified  after  notice  as 
aforesaid.  If  any  such  note  has  been  or  shall  be  negotiated  after  it  has  become 
due,  the  provisions  of  this  section  shall  be  held  to  apply  to  any  action  or  proceed- 
ing founded  upon  such  note  in  as  full  a  manner  as  if  the  plaintiff  in  such  action  or 
proceeding  had  been  the  holder  of  such  note  at  the  tune  when  such  notice  was 
given. 

Sec.  1374.  Bettlement  of  Partnership  or  Joint  Accounts.  — In  all  cases 
of  partnership,  and  of  joint  occupancy  of  real  or  personal  estate,  the  court,  before 
which  any  action  for  the  settlement  or  adjustment  of  the  partnership  or  joint  ac- 
count may  be  pending,  shall  take  into  consideration,  in  making  such  settlement,  all 
the  partnership  or  joint  transactions  since  the  time  of  the  last  settlement,  although 
more  than  six  years  may  have  elapsed  since  said  settlement. 

Sec.  1375.  Torts  without  Force.  —  No  action  upon  a  tort  unaccompanied 
with  force  and  where  the  injury  is  consequential  shall  be  brought  but  within  six 
years  next  after  the  right  of  action  shall  accrue. 

Sec.  1376.  Trespass  and  Blander.  —  No  action  for  trespass  to  person  or 
property,  or  for  slanderous  words,  shall  be  brought  but  within  three  years  next 
after  the  right  of  action  shall  accrue. 

Sec  1377.  Scire  Facias  against  Garnishee.  —  No  writ  of  scire  facias  against 
any  garnishee  shall  be  brought  but  within  one  year  next  after  the  right  of  bringing 
it  shall  accrue. 
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Sbc.  1378.  Poiroibl©  Entry  aud  Detainer.  — No  complaint  for  a  forcible 
entry  and  detainer  aliall  be  brought,  but  within  six  months  after  the  entry  com- 
plained of. 

Sec.  1379.  Penal  ForfeltoreB.  —  No  suit  for  any  forfeiture,  upon  any  penal 
statute,  shall  be  brought,  but  within  one  year  next  after  the  commission  of  the 
offence. 

Sec.  1380.  Action  on  Bond  or  Recognisance  for  Costs. — No  action  shall 
be  brought  against  the  surety  on  any  bond  for  costs  only,  or  recognizance  for  costs, 
given  in  any  civil  action,  or  on  the  appeal  of  any  civil  cause,  or  bail-bond,  except 
within  one  year  after  final  judgment  has  been  rendered  in  the  suit  in  which  such 
bond  or  recognizance  was  given. 

Sec.  1381.  Against  OQcers  for  Neglect  of  Duty.  —  No  civil  action  shall  be 
brought  against  any  sheriff,  sheriff's  deputy,  or  constable,  for  any  neglect  or  de- 
fault in  his  office  and  duty,  but  within  two  years  next  after  the  right  of  action  shall 
accrue. 

Sec.  1382.  Bastardy  Process.  —  No  compLunt  of  bastardy  shall  be  brought 
after  three  years  from  the  birth  of  the  bastard. 

Sec.  1383.  Suit  against  Railroad  Company  for  Iioss  of  Life.  —  No  suit 
against  a  railroad  company,  for  damages  for  the  loss  of  any  life,  shall  be  brought 
by  the  executor  or  administrator  of  the  deceased  person,  except  within  eighteen 
months  from  and  after  the  death  of  such  person. 

Sec.  1384.  Time  when  Defendant  is  ont  of  the  State,  exclnded.  —  In 
computing  the  time  limited  in  the  several  cases  aforesaid,  the  time  during  which 
the  party,  against  whom  there  may  be  any  such  cause  of  action,  shall  be  without 
this  State,  shall  be  excluded  from  the  computation. 

Sec.  1385.  Pailure  of  Suit  brought  in  a  RepresentatiTe  Capacity.  — 
When  a  judgment  in  favor  of  a  plaintiff  suing  in  a  representative  character,  or  for 
the  benefit  of  third  persons,  shall  have  been  reversed,  on  the  ground  of  a  mistake  in 
the  complaint,  or  in  the  proper  parties  thereto,  and,  while  said  suit  was  pending, 
the  time  for  bringing  a  new  action  shall  have  expired,  the  parties  for  whose  special 
benefit  said  action  was  brought  may  commence  a  new  action,  in  their  individual 
names,  at  any  time  within  one  year  after  the  reversal  of  such  judgment,  if  said 
original  action  could  have  been  so  brought. 

Sec.  1386.  Accidental  Failure  of  Suit.  —  If  in  any  action,  commenced  with- 
in the  time  limited  by  biw,  the  writ  shall  fail  of  a  sufficient  service  or  return,  by 
any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer  to  whom  it  is 
committed,  or  if  the  writ  is  abated,  or  the  action  is  otherwise  avoided  or  defeated, 
by  the  death  of  the  party,  or  for  any  matter  of  form,  or  if,  after  a  verdict  for  the 
plaintiff,  the  judgment  is  arrested,  or  if  a  judgment  for  the  plaintiff  is  reversed,  he 
may  commence  a  new  action  for  the  same  cause,  at  any  time,  within  one  year  after 
the  determination  of  the  original  suit,  or  after  the  reversal  of  the  judgment ;  and, 
if  the  cause  of  action  by  law  survives,  his  executors  or  administrators  may  com- 
mence such  new  action  within  said  year ;  but  where  any  suit  brought  against  an 
executor  or  administrator  shall  have  failed  for  any  such  cause,  the  plaintiff  shall 
be  limited  to  six  months,  within  which  to  commence  such  new  action,  after  the 
determination  of  the  former  one. 

Sec.  1387.  'W'rits  of  Brror,  and  Petitions  for  New  Trials.  —  No  writ  oi 
error  or  petition  for  a  new  trial  shall  be  brought,  but  within  three  years  next  aftei 
the  rendition  of  the  judgment  or  decree  complained  of.  . 

ScBC.  1388.  Survival  of  Actions.  —  In  all  cases  in  which  the  time  limited  for 
the  commencement  of  any  personal  action,  which  by  law  survives  to  the  representa- 
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lives  of  a  deceased  person,  shall  not  have  elapsed  at  the  time  of  his  decease,  one 
year  from  sach  time  shall  be  allowed  to  his  executor  or  administrator  to  institute  a 
suit  therefor ;  and  in  computing  the  time  limiting  in  this  chapter,  in  the  cases 
aforesaid,  such  term  shall  be  excluded  from  the  computation. 

Sec.  1389.  Caiuia  of  Action  frandulantly  concealed.  —  If  any  person, 
liable  to  an  action  by  another,  shall  fraudulently  conceal  from  him  the  existence  of 
the  cause  of  such  action,  said  cause  of  action  shall  be  deemed  to  accrue  against 
said  person  so  liable  therefor,  at  the  time  when  the  person  entitled  to  sue  thereon 
shall  first  discover  its  existence. 

Sec.  1390.  Basements.  —  No  person  shall  acquire  a  right  of  way,  nor  any  other 
easement,  from,  in,  upon,  or  over  the  land  of  another  by  the  adverse  use  or  enjoy- 
ment thereof  unless  such  use  has  been  continued  uninterrupted  for  fifteen  years. 

Sec.  1391.  How  to  prevent  the  aoquiaitlon.  —  The  owner  of  land  over 
which  such  way  or  easement  is  claimed  or  used  may  give  notice  in  writing  to  the 
persou  claiming  or  using  the  privilege,  of  his  intention  to  dispute  such  right  of  way 
or  other  easement,  and  to  prevent  the  other  party  from  acquiring  such  right,  and 
such  notice,  being  served  and  recorded  as  provided  in  the  two  succeeding  sections, 
shall  be  deemed  an  interruption  of  such  use,  and  shall  prevent  the  acquiring  of  a 
right  thereto  by  the  continuance  of  the  use  for  any  length  of  time  thereafter. 

[Sections  1392,  1393,  and  1394  prescribe  the  requisites  of  such  notice  when 
the  party  is  known  and  when  unknown,  and  the  effect  thereof  as  to  recovery  of 
costs,  &c.] 

Sec.  1395.  Right  to  Vegetable  Deposlta.  — No  right  in  any  marine  vegeta- 
ble deposit  thrown  up  by  the  sea  or  by  a  navigable  river,  shall  be  acquired  by  any 
person,  by  his  gathering  it  together  upon  any  public  beach,  unless  he  shall  remove 
it  within  twenty-four  hours  thereafter. 

Chap.  119. 

Sec.  1938.  Action  against  Officer  of  Private  Corporation  for  Failure 
to  file  Certificate  of  Condition.  —  Any  president  or  secretary  of  such  a  corpora- 
tion, who  shall  intentionally  neglect,  or  refuse  to  comply  with  the  provisions  of  the 
preening  section,  shall  be  liable  for  all  the  debts  of  said  corporation  contracted  dur- 
ing the  period  of  such  neglect.  But  no  action  for  any  liability  so  incurred  shall  be 
brought  except  within  three  years  after  the  debt  contracted  shall  become  due  and 

payable. 

Sec.  1943.  Claims  against  Private  Corporations.  —  When  the  stockholders 
of  any  corporation  constituted  under  the  laws  of  this  State,  shall  have  voted  to  dis- 
continue its  business  and  distribute  its  capital  stock  among  its  stockholders,  it  may 
apply  to  the  Superior  Court  in  the  county  where  it  is  located,  or  to  any  judge  of 
said  court  in  vacation,  for  an  order  limiting  a  time  for  the  creditors  of  said  corpora- 
tion to  present  their  claims  against  it  to  its  directors,  and  said  court  or  judge  may 
make  such  order,  limiting  not  less  than  two  months  from  its  date,  and  shall  pre- 
scribe the  notice  that  shall  be  given  thereof  to  said  creditors  ;  and  all  claims  not 
presented  in  pursuance  of  said  order  shall  be  barred  of  a  recovery.  And  any  claim 
presented  which  shall  be  rejected  by  the  directors  shall  be  barred  unless  the  owner 
thereof  shall  commence  an  action  to  enforce  the  same  within  four  months  after  he 
shall  receive  written  notice  of  its  rejection. 

[Section  1965,  chap.  120,  as  to  the  winding  up  of  joint-stock  corporations,  pro- 
vides "  that  no  limitation  for  the  presenting  of  claims  of  creditors  shall  be  less  than 
four  months."] 
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Chap.  112. 

Sec.  1834.  Claims  againBt  ReoeiverB  of  Banks  and  Trust  Companies. 

—  The  Superior  Court,  upon  appointing  receivers  of  any  bank,  savings  bank,  or  trust 
company,  shall,  in  the  absence  of  any  statutory  provision  therefor,  limit  the  time 
within  which  all  claims  against  such  corporation  shall  be  presented  to  said  receivers, 
and  said  court  may,  upon  proper  cause  shown,  extend  such  time  and  shall  cause 
such  public  notice  of  such  limitation  or  extension  of  time  to  be  given,  as  it  shall 
deem  reasonable  and  just.  And  all  claims  not  presented  to  said  receivers  within  the 
period  limited  therefor,  shall  be  forever  barred. 

Chap.  173. 

Sec.  2913.  Restriction  by  Insurance  Companies  of  Suits  for  Loss.  — 

No  insurance  company  shall  limit  the  term  within  which  any  suit  shall  be  brought 
against  it  to  a  period  less  than  one  year  from  the  time  when  the  loss  insured  against 
shall  occur. 

Chap.  64. 

Sec.  583.  Claims  against  Bzecutors  '  and  Administrators.  —  When  the 
creditor  of  an  estate  not  represented  insolvent  shall  present  his  claim  to  the  execu- 
tor or  administrator  within  the  time  limited  by  the  court  of  probate,  or  by  any  pro- 
vision of  this  chapter,  and  he  shall  disallow  and  refase  to  pay  it,  if  such  creditor 
shall  not,  within  four  months  after  written  notice  that  his  claim  is  disallowed,  com- 
mence a  suit  against  him  for  the  recovery  thereof,  he  shall  be  debarred  of  his  claim 
against  such  estate ;  but  if  such  creditor  die  within  the  said  four  months,  and  before 
suit  brought  as  aforesaid,  a  further  period  of  four  months  shall  be  allowed  in  favor 
of  his  executor  or  administrator. 

Chap.  78. 

Sec.  1009.  Limit  and  Distribution  of  Damages  for  Negligence  causing 
Death.  —  In  all  actions  by  an  executor  or  administrator  for  injuries  resulting  in 
death  from  negligence,  such  executor  or  administrator  may  recover  from  the  party 
legally  in  fault  for  such  injuries,  just  damages  not  exceeding  five  thousand  dollars, 
to  be  distributed  as  is  provided  in  the  preceding  section  [1008]  :  Provided,  that  no 
action  shall  be  brought  upon  this  statute  but  withiu  one  year  after  the  neglect  com- 
plained of;  and  provided  J^riher,  that  if  suit  for  the  injuries  caused  by  such  neglect 
shall  be  pending  when  the  death  occurs,  and  the  executor  or  administrator  of  such 
deceased  person  shall  enter  and  prosecute  the  same  to  final  judgment,  the  damages 
recovered  in  such  suit  shall  be  distributed  as  provided  in  said  section. 

SUPPLEMENTAL  ACT. 

Seo.  1835,  Chap.  94,  as  to  Rewards  for  Recovery  of  Stolen  Property  or 

apprehension  of  criminals,  limits  the  time  for  presentation  of  the  claim  therefor  to  the 
commissioners,  "not  exceediog  one  month  from  the  first  publication  of  notice  l^ 
them;"  otherwise  the  recovezy  ii  barred. 
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DELAWARE. 

REVISED  CODE  OF  1852,  AS  AMENDED  IN  1874 

Chap.  122. — Limitation  of  Rsal  Actions. 

Section  1.  (2733.)  Right  of  Entry  barred  in  Twenty  Tears.  —  No  person 
shall  make  an  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty 
years  next  after  his  right  or  title  to  the  same  first  descended  or  accrued. 

Sec.  2.  (2734.)  Actual  Seisin  within  Twenty  Tears  necessary.  —  No 
person  shall  have  or  maintain  any  writ  of  right,  or  action,  real,  personal,  or  mixed, 
for,  or  make  any  prescription,  or  claim,  to,  or  in,  any  lands,  tenements,  or  heredita- 
ments, of  the  seisin,  or  possession  of  him,  his  ancestor,  or  predecessor,  and  declare, 
or  allege,  in  any  manner  whatever,  any  further  seisin  of  him,  his  ancestor  or  prede- 
cessor, but  only  an  actual  seisin  of  him,  his  ancestor  or  predecessor,  of  the  premises 
sued  or  claimed  within  twenty  years  u£xt  before  such  writ  or  action. 

Sec.  3.  (2735.)  Infanoy.  Coverture.  Insanity.  Duress.  —  If  at  any 
time  when  such  right  or  entry  upon,  or  action  for  any  lands  or  tenements  shall  first 
accrue,  the  person  entitled  to  such  entry,  or  action,  shall  be  an  infant,  or  a  married 
woman,  insane,  or  imprisoned,  such  person,  or  any  one  claiming  from,  by,  or  under 
him,  may  make  the  entry,  or  bring  the  action,  at  any  time  within  ten  years  after 
such  disability  shall  be  removed,  notwithstanding  the  twenty  years  before  limited  in 
that  behalf  shall  have  expired. 

Sec  4.  (2736.)  Saving  survives  in  Case  of  Death  under  Disability.  —  If 
the  person  entitled  to  an  entry,  or  action,  die  under  any  of  the  disabilities  afore- 
said, any  other  person  claiming  from,  by,  or  under  him,  shall  have  the  same  benefit 
which  the  person  first  entitled  would  have  had  by  living  till  the  removal  of  Uie 
disability. 

Chap.  123.  —  Limitation  of  Pbbsonal  Actions. 

Sec  1.  (2737.)  SherifTs  Recognisanoe ;  and  Administration  Bonds.  — 

No  action  shall  be  brought  upon  the  official  recognizance  of  any  sheriff,  or  upon  any 
administration  bond,  or  upon  any  testamentary  bond,  against  either  the  principal  or 
sureties,  after  the  expiration  of  six  years  from  the  date  of  such  recognizance  or 

bond. 

Sec  2.  (2738.)  Guardian  Bonds. —  No  action  shall  be  brought  upon  any 
guardian  bond,  against  either  the  principal  or  sureties,  after  the  expiration  of  three 
years  from  the  determination  or  ceasing  of  the  guardianship. 

Sec  3.  (2739.)  Reoognisance  in  Orphans'  Court— No  action  shall  be 
brought  upon  any  recognizance  taken  in  the  Orphans*  Court,  with  condition  for  the 
payment  of  the  appraised  value  or  purchase-money  of  lands  or  tenements,  against 
any  surety  in  such  recognizance,  or  the  heirs,  terre-tenants,  executors,  or  adminis- 
trators of  such  surety,  after  the  expiration  of  three  years  from  the  time  whea  the 
value,  or  money  mentioned  in  the  condition,  or  the  last  instalment  thereof  (when  it 
is  payable  by  instalments),  is  due. 

Sec  4.  (2740.)  Offloial  Bonds.  ~ No  action  shall  be  brought  upon  the  official 
obligation  of  any  State  Treasurer,  Secretary  of  State,  County  Treasurer,  Treasurer 
of  the  Poor,  Coroner,  Register  of  Wills,  Hecorder  of  Deeds,  Prothonotary,  Clerk  of 
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the  Peace,  Clerk  of  the  Orphans'  Court,  collector,  Kegister  in  Chancery,  or  con- 
stable, against  either  the  principal,  or  sureties,  after  the  expiration  of  three  years 
from  the  accruing  of  the  cause  of  such  action.  ^Jt  amended  by  Laws  of  1891, 
Chap.  265.] 

Sec.  5.  (2741.)  Bsoheator's  Bond.  —  No  action  shall  be  brought  npon  the 
official  obligation  of  an  escheator,  against  either  the  principal  or  sureties,  after  seven 
years  from  the  expiration  of  his  term  of  office. 

Sec.  6.  (2742.)  Certain  Personal  AotlonB.  Three  Team.  —  No  action  of 
trespass,  no  action  of  replevin,  no  action  of  detinue,  no  action  of  debt  not  founded 
upon  a  record  or  specialty,  no  action  of  account,  no  action  of  assumpsit,  and  no  ' 
action  upon  the  case  shall  be  brought  after  the  expiration  of  three  years  from  the 
accruing  of  the  cause  of  such  action ;  subject,  however,  to  the  provisions  of  the 
three  next  following  sections. 

Sec.  7.  (2743.)  Mntual  Aoootints.  —  In  the  case  of  a  mutual  and  running 
account  between  parties,  the  limitation  shall  not  begin  to  run  while  such  account 
continues  open  and  current. 

Sec.  8.  (2744.)  Promiaaory  Notea,  Ao. — When  the  cause  of  action  arises 
from  a  promissory  note,  bill  of  exchange,  or  an  acknowledgment  under  the  hand 
of  the  party  of  a  subsisting  demand,  the  action  may  be  commenced  at  any  time 
within  six  years  from  the  accruing  of  such  cause  of  action. 

Sec.  9.  (2745.)  Action  for  Meane  Profita,  after  ZQeotment  —  When,  after 
a  recovery  in  ejectment,  an  action  is  brought  for  mesne  profits,  if  sucli  action  be 
commenced  within  six  months  after  the  judgment,  or  if  there  be  a  writ  of  error, 
within  six  months  after  the  affirmance  of  said  judgment,  or  other  determination  of 
the  proceeding  in  error,  the  said  action  shall,  so  far  as  to  avoid  the  intermediate 
operation  of  the  sixth  section,  be  deemed  a  continuation  of  the  proceeding  in  eject- 
ment ;  and  the  plaintiff  shall  not  be  debarred  from  recovering  mesne  profits  for 
three  years  next  preceding  the  commencement  of  the  ejectment. 

Sec.  10.  (2746.)  Action  of  "Waate.  Three  Yeara.  —  No  action  of  waste 
shall  be  brought  after  the  expiration  of  three  years  from  the  committing  of  the 
waste. 

Sec.  11.  (2747.)  Bonda  of  Corporate  Offloera.  — No  action  shall  be  brought 
upon  any  bond  given  to  the  president,  directors,  and  company  of  any  bank,  or  to 
any  corporation,  by  apy  officer  of  such  bank,  or  corporation,  with  condition  for  his 
good  behavior,  or  for  the  faithful  discharge  of  the  duties  of  his  station,  or  touching 
the  execution  of  his  office,  against  either  the  principal  or  sureties, 
after  the  expiration  of  two  years  from  the  accruing  of  the  cause  of  Two  Teara. 
such  action ;  and  no  action  shall  be  brought,  and  no  proceedings 
shall  be  had  upon  any  such  boud,  or  npon  any  judgment  thereon,  against  either  the 
principal  or  sureties,  for  any  cause  of  action  accruing  after  the  expiration  of  six 
years  from  the  date  of  such  bond. 

(2748.)  The  directors  or  managers  of  any  bank  or  corporation  are  authorized  and 
enjoined  to  take  from  each  officer  thereof,  required  by  the  charter  or  by-laws  to  give 
bond,  a  new  bond  as  often  as  may  be  deemed  expedient,  but  at 
farthest  every  six  years ;  and  so  that  the  date  of  the  new  bond  shall      Slz  Teara. 
not  be  more  than  six  years  posterior  to  the  date  of  the  bond  immedi- 
ately preceding. 

Sec.  12.  (2749.)  Penal  Aotlona. — No  civil  action  for, a  forfeiture  upon  a 
penal  statute,  whether  at  the  suit  of  the  party  aggrieved  or  of  a  common  informer, 
or  of  the  State,  or  otherwise,  shall  be  brought  after  the  expiration  of  one  year  from 
the  accruing  of  the  cause  of  such  action. 
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Sec.  13.  (9750.)  Ba^liigs.  Infancy.  Corertora.  Znaanity.  —  If  a  per- 
son entitled  to  any  action  comprehended  within  either  of  the  for^;oing  provisions 
shall  have  been,  at  the  time  of  the  accruing  of  the  cause  of  such  action,  under  dis- 
ability of  infancy,  coverture,  or  incompetency  of  mind,  this  chapter  shiJi  not  be  a 
bar  to  such  action  daring  the  continuance  of  such  disability,  nor  until  the  expiration 
of  three  years  from  the  removal  thereof. 

Sec.  14.  (2751.)  Abaenoe  of  Defendant  from  the  State.  —  If  at  the  time 
when  a  cause  of  action  accrues  against  any  person  he  shall  be  out  of  the  State,  the 
action  may  be  commenced  within  the  time  herein  limited  therefor,  after  such  person 
shall  come  into  the  State,  in  such  manner  that,  by  reasonable  diligence,  he  may  be 
served  with  process,  and  if  after  a  cause  of  action  shall  have  accrued  against  any 
person  he  shall  depart  from  and  reside  out  of  the  State,  the  time  of  his  absence  un- 
til he  shall  have  returned  into  the  State  in  manner  aforesaid  shall  not  be  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  15.  (i75i.)  Alter  Jadgment  axreated  or  rereraed,  &o.  — If  in  any 
action  duly  commenced  within  the  time  herein  limited  therefor,  the  writ  shall  fail  of 
a  sufficient  service  or  return  by  any  unavoidable  accident,  or  by  any  default  or  neg- 
lect of  the  officer  to  whom  it  is  committed ;  or  if  the  writ  shall  be  abated,  or  the 
action  otherwise  avoided,  or  defeated,  by  the  death  of  any  party  thereto,  or  for  any 
matter  of  form ;  or  if  after  a  verdict  for  the  plaintiff  the  judgment  shall  be  arrested ; 
or  if  a  judgment  for  the  plaintiff  be  reversed  on  a  writ  of  error,  —  a  new  action  may 
be  commenced  for  the  same  cause  of  action,  at  any  time  within  one  year  after  the 
abatement  or  other  determination  of  the  original  suit,  or  after  the  reversal  c^  judg- 
ment therein. 

(i763.)  Verdiot  in  Firat  Aotion  oonolnalve,  when. — If  in  the  original 
action  the  benefit  of  this  chapter  be  pleaded,  and  a  verdict  upon  such  plea  be  found 
for  the  plaintiff,  such  verdiot  shall  be  conclusive  evidence  that  the  original  action 
was  commenced  within  the  time  limited  therefor. 

Sec.  16.  (9764.)  Set-off.  —  The  provisions  of  this  chapter  shall  apply  to  any 
debt  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and  the  time  of  limitation 
of  such  debt  shall  be  computed  in  like  manner  as  if  an  aotion  therefor  had  been  com- 
menced at  tlie  time  when  the  plaintiff's  action  commenoed. 


FLORIDA. 

DIQEST  LAWS.  1822-1881.    Chap.  IM. 

LnoTATioN  OF  Actions. 

Section  1.  Period  of  Limitation.  —Civil  actions  can  only  be  commenced 
within  the  period  prescribed  in  this  chapter  after  the  cause  of  action  shall  have 
accrued,  except  where  a  different  limitation  is  prescribed  by  statute. 

Sec.  S.  Real  Property,  Poaaeaaion  thereo£  —  No  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof)  shall  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  within  seven  years  before  the  commence- 
ment of  such  action. 
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« 

Sec.  3.  ADtton- for  Real  Property,  Rente,  fto.  —  No  cause  of  action  or 
defence  to  an  action  founded  upon  the  title  to  real  property,  or  to  rents,  or  to  ser 
vice  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  person  prosecuting 
the  action  or  making  the  defence,  or  under  whose  title  the  action  b  prosecuted  or 
the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person  was 
seised  or  possessed  of  the  premises  in  question  within  seven  years  before  the  accru- 
ing of  the  right  of  action  or  defence  in  respect  to  which  such  action  is  prosecuted 
or  defence  made,  or  unless  it  appear  that  the  title  to  such  premises  was  derived 
from  the  United  States  or  the  State  of  Florida  within  seven  years  before  the  com- 
mencement of  such  action ;  and  the  cause  of  action  shall  not  commence  to  run  until 
the  date  of  the  patent  issued  by  the  State  or  the  United  States. 

Sec.  4.  Poeaeeeion  preenmed  from  Zaegal  Title,  ezoept.  —  In  every  action 
for  the  recovery  of  real  property,  or  the  possession  thereof,  the  person  establishing 
a  legal  title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof  witiiin 
the  time  prescribed  by  law ;  and  the  occupation  of  such  premises  by  any  other- 
person  shall  be  deemed  to  have  been  under  and  in  subordination  to  the  legal  tkle, 
unless  it  appear  that  such  premises  have  been  held  and  possessed  adversely  to  such, 
legal  title  for  seven  years  before  the  commencement  of  such  action. 

Sec.  5.  Adverse  Poaseeelon .under  Judgment  or  "Written  Title  defined.. 
—  Whenever  it  shall  appear  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into  the  possession  of  premises  under  claim  of  title  exclusive  of  any  other 
rights,  founding  such  claim  upon  a  written  instrument  as  being  a  conveyance  of* 
the  premises  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court,  and 
that  there  has  been  a  continu^  occupation  and  possession  of  the  premises  included  ^ 
in  such  instrument,  decree,  or  judgment  for  seven  years,  the  premises  so  included 
shall  be  deemed  to  have  been  held  adversely,  except  that  where  the  premises  so- 
included  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not  be- 
deemed  the  possession  of  any  other  lot  of  the  same  tract. 

Sbc.  6.  Definition  continued.  —  For  the  purpose  of  constituting  an  adverse- 
possession  by  any  person  claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases :  First,  where  it  has  been  usually  cultivated  or  improved ;  or, 
second,  where  it  has  been  protected  by  a  substantial  enclosure ;  or,  third,  where 
(although  not  indorsed)  it  has  been  used  for  the  supply  of  fuel,  or  of  fencing- 
timber  for  the  purpose  of  husbandry,  or  for  the  ordinary  use  of  the  occupant ;  or, 
fourth,  where  a  known  lot  or  single  farm  has  been  partly  improved,  the  portion  of 
such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  or  cultivated. 

Sec.  7.  Adverse  Possession  defined.  —  Where  it  shall  appear  that  there  has 
been  an  actual  continued  occupation  of  premises  under  a  claim  of  title  exclusive  of 
any  other  right,  but  not  founded  upon  a  written instniment  or  a  judgment  or  decree, 
the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been  held 
adversely. 

Sec.  8.  Definition  continued.  —  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases  only :  Firsty  where  it  has  been  protected  by  a  substantial  enclosure, 
or,  second,  where  it  has  been  usually  cultivated  or  improved. 

Sec.  9.  Period  of  Infancy,  drc,  excepted.  —  If  a  person  entitled  to  com- 
mence any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence 
VOL.  II. — 20 
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founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  tlie  same,  be,  at 
the  time  such  title  shall  first  descend  or  accrue,  either :  Finty  within  the  age  of 
twenty-one  years ;  or,  second,  insane ;  or,  third,  imprisoned ;  or,  fourth,  a  married 
woman,  —  the  time  during  which  such  disability  shall  continue  shall  not  be 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the  commencement  of 
such  action,  or  the  making  such  entry  or  defence ;  but  such  action  may  be  com- 
meuced,  or  entry  or  defence  made,  within  the  period  of  seven  years  after  such 
disability  shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under 
such  disability ;  but  such  action  shall  not  be  commenced,  or  entry  or  defence  made, 
after  that  period. 

Sec.  10.  Personal  Aotions.  —  Actions  other  than  those  for  the  recovery  of 
real  property  can  only  be  commenced  as  follows :  —  Within  twenty  years :  First, 
an  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of  any 
State  or  Territory  within  the  United  States ;  second,  an  action  upon  any  contract, 
obligation,  or  liability  founded  upon  an  instrument  of  writing,  under  seal  twenty 
years,  not  under  seal  five  years.  Within  three  years :  First,  an  action  upon  a 
liability  created  by  statute,  other  than  a  penalty  or  forfeiture ;  second,  an  action  for 
trespass  upon  real  property ;  third,  an  action  for  taking,  detaining,  or  injuring 
any  goods  or  chattels,  including  actions  for  the  specific  recovery  of  personal  prop- 
erty ;  fourth,  an  action  for  relief  on  the  ground  of  fraud,  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud ;  fifth,  an  action  upon  a  contract,  obligation,  or 
liability  not  founded  upon  an  instrument  of  writing,  except  an  action  on  an  open 
account  for  goods,  wares,  and  merchandise.  Within  two  years :  First,  an  action 
upon  a  statute  for  a  penalty  or  forfeiture ;  second,  an  action  for  libel,  slander,  as- 
sault, battery,  or  false  imprisonment;  third,  an  action  on  an  open  account  for 
goods,  wares,  and  merchandise  sold  and  delivered,  and  an  action  for  any  article 
charged  in  a  store  account  shall  not  be  barred  until  four  years. 

Sec.  11.  Balance  of  Mutual  Open  Aooount.  —  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current  account,  when  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either 
side. 

Sec.  12.  Other  Aotions.  —  An  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  four  years  after  the  cause  of  action  shall  have  accrued. 

Sec.  13.  "When  Action  deemed  commenced.  —  An  action  shall  be  deemed 
to  be  commenced,  within  the  meaning  of  this  chapter,  when  the  summons  or  other 
original  process  shall  be  delivered  to  the  proper  officer  to  be  served,  or  the  com- 
plaint filed  in  the  proper  court. 

Sec.  14.  Causes  accruing  against  Absentees. — If,  when  the  cause  of  action 
shall  accrue  against  a  person,  he  is  out  of  the  State,,  the  action  may  be  commenced 
within  the  term  herein  limited  after  his  return  to  the  State ;  and  if  after  the  cause 
of  action  shall  have  accrued  he  depart  the  State,  the  time  of  his  absence  shall  not 
be  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  15.  Actions  by  and  against  Administrators.  —  If  a  person  entitled  to 
bring  an  action  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  by  his  repre- 
sentatives after  the  expiration  of  that  time,  and  within  six  months  from  the  issuing 
of  letters  testamentary  or  of  administration.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  against  his 
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executors  or  administrators  after  the  expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary  or  of  administration. 

Sbc.  16.  Reversal  of  Judgment.  —  If  an  action  shall  be  commeuced  within 
the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survives,  his  heirs  or 
representatives,  may  commence  a  new  action  within  one  year  after  the  reversal. 

Sec.  17.  "When  Disability  available.  —  No  person  shall  avail  himself  of  a 
disability,  unless  it  existed  when  the  cause  of  action  accrued. 

Sec.  18.  Efieot  of  Bar  by  Statutes  of  another  State.  —  When  the  cause 
of  action  has  arisen  in  another  State  or  Territory  of  the  United  States  or  in  a 
foreign  country,  and  by  the  laws  thereof  an  action  thereon  cannot  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  no  action  thereon  sball  be  main- 
tained against  him  in  this  State. 

Sec.  19.  Actions  not  heretofore  barred.  —  All  actions  not  heretofore 
barred  by  statute,  or  that  will  be  barred  within  sixty  days  from  the  passage  hereof, 
shall  not  be  affected  by  limitations  of  this  chapter  until  six  months  from  the  date  of 
the  approval  hereof. 

Sec.  20.  Act  not  to  apply  in  Certain  Cases.  —  This  chapter  shall  not  apply 
to  any  action  by  this  State,  or  any  officer  or  person  in  behalf  of  this  State,  or  any 
action  by  or  in  behalf  of  the  Trustees  of  the  Internal  Improvement  Fund,  or  of  the 
Seminary  or  School  Fund,  or  of  the  Board  of  Education  of  the  State,  or  of  any 
county  or  municipal  corporation  or  school  district  within  this  State,  or  with  respect 
to  any  moneys  or  property  held  or  collected  by  any  officer  or  trustee  or  his  sureties. 

Sec.  31.  Limitation  after  Reversal  of  Judgment  —  If  in  any  actions  or 
suits  judgment  be  given  for  the  plaintiff,  and  the  same  be  afterward  reversed  by 
error,  or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint, 
writ,  or  bill,  in  all  such  cases  the  party  plaintiff,  his  heirs,  executors,  or  adminis- 
trators (as  the  case  shall  require),  may  commence  anew  action  or  suit  from  time  to 
time  within  one  year  next  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  and  not  after. 

Chap.  2. 

Sec.  72.  Action  on  Judgment  against  Decedent  — No  action  of  debt 
shall  be  brought  against  any  executor  or  administrator,  or  other  person  having 
charge  of  the  estate  of  a  testator  or  intestate  upon  a  judgment  obtained  against  his 
testator  or  intestate,  nor  shall  any  scire  facias  be  issued  against  any  executor  or 
administrator,  or  other  person  having  charge  of  the  estate  as  aforesaid,  to  revive 
such  judgment,  after  the  expiration  of  five  years  from  the  qualification  of  his 
executor  or  administrator,  or  of  such  other  person  having  charge  of  the  estate ;  and 
all  such  judgments,  after  the  expiration  of  five  years  upon  which  no  proceeding 
shall  have  been  had,  shall  be  deemed  to  have  been  paid  and  discharged,  saving  to  all 
persons  non  compos  mentis ^  femes  covert,  infants,  imprisoned,  or  out  of  this  State, 
who  may  have  been  entitled  to  the  benefits  of  such  judgments,  three  years  after 
these  several  disabilities  shall  be  removed. 

SUPPLEMENTAL  ACTS. 

Section  91  limits  to  five  years  after  his  discharpre,  a  suit  against  an  executor,  fto. 
By  chap.  108,  sec.  8,  a  proceeding  in  forcible  entry  and  detainer  is  lim- 
ited to  three  years  after  the  dispossession. 
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CODE,  1882.    PiET  n.,  Titus  VH.,  Chap.  IX,  Art.  IX. 
Limitation  of  Actions  on  Contracts. 

Sec.  I.  —  Periods  of  lAmitation, 

Section  2918.  On  Forolgn  Judgments.  •«-  AU  suits  upon  jadgments' obtained 
out  of  tbis  State  shall  be  brought  within  five  years  afler  such  judgment  is  obtained. 

Sec.  2014.  On  Domes  tic  Judgments.  —  No  judgment  hereafter  obtained  in 
the  courts  of  this  State  shall  be  enforoed  after  the  expiration  of  seven  years  from 
the  time  of  its  rendition,  when  no  execution  has  been  issued  upon  it ;  or  when  execu- 
tion has  been  issued,  and  seven  years  have  expired  from  the  time  of  the  last  entry 
upon  the  execution,  made  by  an  officer  authorized  to  execute  and  return  the  same, 
—  such  judgment  may  be  revived  by  scire  facias^  or  be  sued  on  within  three  years 
from  the  time  they  become  dormant. 

Sec  2915.  On  Bpeoialtles.  —  Actions  upon  bonds  or  other  instruments 
under  seal  shall  be  brought  within  twenty  years  after  the  right  of  action  accrues ; 
but  no  instrument  shall  be  considered  under  seal  unless  so  redted  in  the  body  of 
the  instrument. 

Sec  2916.  Statutory  Rights.  — All  suits  for  the  enforcement  of  rights  accru- 
ing to  individuals  under  statutes,  acts  of  incorporation,  or  by  operation  of  law,  shall 
be  brought  within  twenty  years  after  the  right  of  action  accrues. 

Sec.  2917*  Simple  Contracts.  —  All  actions  upon  promissory  notes,  bills  of 
exchange,  or  other  simple  contract  in  writing,  shall  be  brought  within  six  years  after 
the  same  becomes  due  and  payable. 

Sec.  2918.  Open  Aooounta.  — AU  actions  upon  open  account,  or  for  the 
breach  of  any  contract  not  under  the  hand  of  the  party  sought  to  be  charged,  or 
upon  any  implied  assumpsit  or  undertaking,  shall  be  brought  within  four  ye|u:s  after 
the  right  of  action  accrues. 

Sec.  2919.  Bills  of  Review  and  for  New  Trial.  —  All  bills  of  review  or  for 
a  new  trial  in  a  court  of  equity  (unless  the  latter  be  founded  on  proof  of  peijury  in 
a  material  witness  for  the  successful  party)  shall  be  brought  within  three  years  aifter 
such  a  decree  or  judgment  has  been  rendered. 

Sec.  2920.  Certiorari.  — All  writs  of  certiorari  shall  be  allowed  and  brought 
within  three  months  after  the  rendition  of  the  judgment  sought  to  be  reversed. 

Sec  2921.  Writs  of  Brror.  —  All  writs  of  error  must  be  sued  out  within  thirty 
days  from  the  adjournment  of  the  court  where  the  decision  complained  of  was  made, 
or,  if  made  at  chambers,  from  the  time  of  the  decision. 

Sec.  2922.  Suits  against  Bzeouton,  Administtatora,  fto.  —  All  actions 
against  executors,  administrators,  guardians,  or  trustees,  except  on  their  bonds, 
must  be  brought  within  ten  years  after  the  right  of  action  accrues. 

Sec  2923.  Other  Actions  ex  Contractu.  —  All  other  actions  upon  con- 
tracts, express  or  implied,  not  hereinbefore  provided  for,  must  be  brought  within 
four  years  from  the  accrual  of  the  right  of  action. 

Sec  2024.  lilmitatiomi  in  Bquit^.  —  The  limitations  herein  provided  apply 
equally  to  courts  of  law  and  equity;  and,  in  addition  to  the  above,  oonrts  of >  equity 


GEORGIA.  779 

may  interpose  an  equitable  bar,  in  accordance  with  tbe  establiabed  rules  of  such 
courts,  whenever,  from  the  kpse  of  time  and  laches  of  the  complainant,  it  would  be 
inequitable  to  allow  a  party  to  enforce  his  legal  rights. 

Sac.  2925.  Suite  by  Informeni.  —  All  actions  by  informers  to  recover  any 
fine,  forfeiture,  or  penalty  shall  be  commenced  within  one  year  from  the  time  the 
defendant's  liability  thereto  was  discovered,  or  by  reasonable  diligence  could  have 
been  discovered. 

Sec.  2925  {a).  Limitetioiui  to  operate  against  the  Stete.  —  [When,  by 
the  provisions  of  the  foregoing  sections,  a  private  person  would  be  barred  of  his 
rights,  the  State  shall  be  barred  of  her  rights  under  the  same  circumstances.] 

Sec.  2925  (^).  Suite  to  recover  Tmat  Property  sold  without  Proper 
Authority.  —  All  suits  or  proceedings,  in  any  of  the  courts  of  this  State,  by  or  in 
behalf  of  any  cesiui  qne  irust^  for  the  recovery  of  any  realty  heretofore  sold  as  the 
property  of  such  cestui  que  trust,  by  order  of  any  judge  of  the  Superior  Court  of 
this  State,  as  chancellor  in  cases  where  the  said  cestui  que  trust  was  not  repre- 
sented before  said  chancellor,  upon  the  hearing  of  the  application  for  leave  to  sell, 
by  guardian  ad  litem,  or  next  friend,  shall,  if  such  cestui  que  trust  be  now  sui  juris, 
(be)  commenced  within  three  years,  from  the  29th  of  February,  1876,  and  in  case 
said  cestui  que  trust  is  now  under  disability  to  sue,  then  such  suit  or  proceeding 
shall  be  commenced  within  three  years  from  the  removal  of  such  disability. 

Sec.  II.  —  Exceptions  and  Disabilities, 

Sec.  2926.  Persona  excepted.  —  Married  women,  infants,  idiots,  or  insane 
persons,  or  persons  imprisoned,  who  are  such  when  the  cause  of  action  accrued, 
shall  be  entitled  to  the  same  time,  after  the  disability  is  removed,  to  bring  an  action, 
as  is  prescribed  in  this  code  for  other  persons. 

Sec.  2927.  Disabilities  oconrzlng  after  Accrual  of  Right. — If  either  of 
the  foregoing  disabilities  happens  after  the  right  of  action  accrues,  and  is  not  volun- 
tarily caused  or  undertaken  by  the  person  claiming  the  benefit  thereof,  the  limita- 
tion shall  cease  to  operate  during  its  continuance. 

Sec.  2928.  Unrepresented  Bstete.  —  The  time  occurring  between  the  death 
of  a  person  and  representation  taken  upon  his  estate,  or  between  the  termination  of 
one  administration  and  the  commencement  of  another,  shall  not  be  counted  against 
his  estate :  Provided,  such  time  does  not  exceed  five  years ;  but  at  the  expiration 
of  that  time  the  limitation  shall  commence,  though  the  cause  of  action  accrued  after 
his  death. 

Sec  2929.  Absence  from  Stete  of  Defendant  -—  If  the  defendant,  in  any 
of  the  cases  herein  named,  shall  remove  from  this  State,  the  time  of  his  absence  from 
the  State,  and  untU  he  returns  to  reside,  shall  not  be  counted  or  estimated  in  his 
favor. 

Sec.  2930.  Joint  Action  and  a  Part  barred.  —  If  there  is  a  joint  right  of 
action,  and  some  of  the  persons  having  such  right  are  under  any  of  the  foregoing 
disabilities,  tbe  terms  mentioned  herein  shall  not  be  computed  against  such  joint 
action  until  all  the  disabilities  are  removed ;  but  if  the  action  might  be  severed,  and 
each  sue  for  his  own  share,  those  free  from  disability  shall  be  barred,  and  the  rights 
of  those  only  protected  who  are  under  such  disability. 

Sec.  2931.  Fraud. — K  the  defendant,  or  those  under  whom  he  chums,  has 
been  guilty  of  a  fraud  by  which  the  plaintiff  has  been  debarred  or  deterred  from  his 
action,  the  period  of  limitation  shall  run  only  from  the  time  of  the  discovery  of  the 
fraud. 
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Sec.  2932.  Dismissal  and  Renewal.  —  If  a  plaintiff  sball  be  nonsuited,  or 
shall  discontinue  or  dismiss  bis  case,  and  shall  recommence  within  six  mouths,  such 
renewed  case  shall  stand  upon  the  same  footing,  as  to  limitation,  with  the  original 
case ;  but  this  privilege  of  disuiissal  and  renewal  shall  be  exercised  only  once  tmder 
this  clause. 

Sec.  2933.  Claims  pleaded  as  Set-oH  —  Where  any  matter  has  been  pleaded 
as  a  set-off  in  a  suit,  aud  the  suit  is  dismissed,  or  the  case  is  otherwise  disposed  of 
without  a  hearing  upon  the  merits  of  the  set-off,  such  set-off  shall  not  be  barred 
until  the  expiration  of  six  months  next  after  the  time  of  such  disposition  of  such 
suit. 

Sec.  UL — New  Promise, 

Sec.  2934.  New  Promise  must  be  in  "Writing.  —  A  new  promise,  in  order 
to  renew  a  right  of  action  already  barred,  or  to  constitute  a  point  from  which  the 
limitation  shall  commence  running  on  a  right  of  action  not  yet  barred,  must  be  in 
writing,  either  in  the  party's  own  handwriting,  or  subscribed  by  him,  or  some  one 
authorized  by  him. 

Sec.  2935.  Bflfect  of  Credit  on  Note.  —  A  payment  entered  upon  a  written 
evidence  of  debt  by  the  debtor,  or  any  other  written  acknowledgment  of  the  exist- 
ing liability,  is  equivalent  to  a  new  promise  to  pay. 

Sec.  2936.  Effect  of  New  Promise.  —  A  new  promise  revives  or  extends  the 
original  liability  ;  it  does  not  create  a  new  one. 

Sec.  2937.  New  Promise  by  Partner.  —  After  the  dissolution  of  a  partner- 
ship, a  new  promise  by  one  partner  revives  or  extends  the  partnership  debts  only  as 
to  liimself,  and  not  as  to  his  copartners. 

Sec.  2938.  By  Joint  Contractor.  —  In  cases  of  joint  or  joint  and  several  con- 
tracts, a  new  promise  by  one  of  the  contractors  operates  only  against  himself. 

Title  VI.,  Chap.  Ill,  Sec.  IV. 

Sec.  2542.  Administrators.  —  An  administrator  in  his  discretion  may  relieve 
a  debt  from  the  bar  interposed  by  the  lapse  of  time,  by  a  new  promise  to  pay : 
Providedy  such  bar  had  not  occurred  in  the  lifetime  of  his  mtestate.  In  such  cases 
the  distributees  can  make  him  responsible,  by  proof  that  the  claim  against  the  estate 
was  in  reality  unjust. 

Chap.  VII. 

Sec.  2682.  Prescription  by  Twenty  Tears  Possession.  ~  Actual  adverse 
possession  of  lands  by  itself,  for  twenty  years,  shall  give  good  title  by  prescription 
against  every  one,  except  the  State,  or  persons  laboring  under  the  disabilities 
hereinafter  specified. 

Sec.  2683.  Seven  Tears*  Possession  under  written  Evidence  of  Title. 
—  Adverse  possession  of  lands,  underwritten  evidence  of  title,  for  seven  years, 
shall  give  a  like  title  by  prescription.  But  if  such  written  title  be  forged  or  fraudu- 
lent, and  notice  thereof  be  brought  home  to  the  claimant  before  or  at  the  time  of 
the  commencement  of  his  possession,  no  prescription  can  be  based  thereon. 

Sec.  2685.  Personalty.  —  Adverse  possession  of  personal  property  within  this 
State  of  four  years  shall  give  a  like  title  by  prescription.  No  prescription  arises  if 
the  property  be  concealed  or  removed  out  of  the  State,  or  otherwise  is  not  subject 
to  reclamation. 

Sec.  2686.  Disabilities.  —  No  prescription  works  against  the  rights  of  a  minor 
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during  infancy,  of  a  married  woman  during  coverture,  of  a  person  imprisoned  dur- 
ing his  confinement,  or  of  an  insane  person  so  long  as  the  insanity  continues ;  but 
each  of  these  shall  have  a  like  number  of  years  after  the  disability  is  removed,  to 
assert  his  claim  to  realty  or  personalty  against  the  person  prescribing. 

Sec.  2687.  Cessatiozi  pending  Diaability.  —  A  prescription  commenced 
shall  cease  against  persons  under  disability  pending  the  disability,  but  on  removal 
thereof,  the  prior  possession  may  be  tacked  or  added  to  the  subsequent  possession 
to  make  out  the  prescription. 

Sec.  2688.  CTnrepresented  Estates.  Joint  Title.  Frand.  Nonetiit  — 
A  prescription  does  not  run  against  an  unrepresented  estate  until  representation, 
provided  the  lapse  does  not  exceed  five  years ;  nor  against  a  joint  title  which  cannot 
be  severally  enforced,  and  a  portion  of  the  owners  Ubor  under  either  of  the  fore- 
going disabilities;  nor  in  cases  of  fraud  debarring  or  deterring  the  other  party 
from  his  action  until  the  &aud  is  discovered ;  nor  against  a  party  who  commences 
his  action  in  time,  but  is  nonsuited,  or  dismisses  for  one  time  and  recommences 
within  six  months. 

Sec.  2689.  Taoking  snooeflsive  PoMeeeions.  —  An  inchoate  prescriptive 
title  may  be  transferred  by  a  possessor  to  a  successor,  so  that  the  successive  posses- 
sions may  be  tacked  to  make  out  the  prescription. 

Act  of  1882,  Na  344. 

Sec.  1.  Creditors  of  Unrepresented  States.  —  From  and  after  the  passage 
of  this  act,  the  time  accruing  between  the  death  of  a  person  and  representation 
taken  upon  his  estate,  or  between  the  termination  of  one  administration  and  the 
commencement  of  another,  shall  not  be  counted  against  creditors  of  his  estate; 
provided,  such  time  does  not  exceed  five  years,  at  the  expiration  of  that  time  the 
limitation  shall  commence. 
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REVISED  STATUTES,  1887.    CODE  OF  CIVIL  PROCEDUBE, 

Part  II. 

Title  II.  —  Op  the  Time  op  commencing  Civil  Actions. 

Chap.  1.  —  In  General. 

Section  4030.  Commenoement  of  Civil  Actions.  —  Civil  actions  can  only  be 
commenced  within  the  periods  prescribed  in  this  chapter  after  the  cause  of  action 
shall  have  accrued,  except  when,  in  special  cases,  a  different  limitation  is  prescribed 
by  statute. 

Chap.  2.  — For  the  Recovery  op  Real  Property. 

Sec.  4035.  "When  the  People  will  not  sue.  —  The  people  of  this  Territory 
will  not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  same,  unless,  — 
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1.  Such  right  or  tiUe  shall  have  accraed  within  ten  yean  before  any  action  or 
other  proceeding  for  the  same  is  commenced :  or, 

2.  The  people,  or  those  from  whom  they  claim,  shatt  have  receiyed  the  rents 
and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the  space  of.  ten 
years. 

Sec.  4036.  Seisin  within  Five  Tears,  when  neoeaeaiy. --»- No  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof,  can  be 
maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  of  the  property  in  question  within  five  years  before  the 
commencement  of  the  action ;  and  this  section  includes  possessory  rights  to  lands 
and  mining  claims. 

Sec.  4037*  Seisin,  when  necessary  in  Action  or  Defence.  —  No  cause  of 
action,  or  defence  to  an  action,  arising  out  of  the  title  to  real  property,  or  to  rents 
or  profits  out  of  the  same,  can  be  effectual,  unless  it  appear  that  ihe  person  prose- 
cuting the  action  or  making  the  defence,  or  under  whose  title  the  action  is  prose- 
cuted or  the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such 
person,  was  seised  or  possessed  of  the  premises  in  question  within  ^ve  years  before 
the  commencement  of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 

Sfic.  4038.  Entry  on  Real  Bstate.  —  No  entry  upon  real  estate  is  deemed 
sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  within  one 
year  after  making  such  entry,  and  within  five  years  from  the  time  when  the  right 
to  make  it  descended  or  accrued. 

Sec.  4039.  Possession,  when  presumed.  —  In  every  action  for  the  reooyery 
of  real  property,  or  the  possession  thereof,  the  person  establishing  a  legal  title  to 
the  property  is  presumed  to  have  been  possessed  thereof  within  the  time  required 
by  law,  and  the  occupation  of  the  property  by  any  other  person  is  deemed  to  have 
been  under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  the  property 
has  been  held  and  possessed  adversely  to  such  legal  title,  for  five  years  before  the 
commencement  of  the  action. 

Sec.  4040.  Occupation  under  "Written  Instrument  or  Judgment,  "when 
adverse.  —  When  it  appears  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into  the  possession  of  the  property  under  claim  of  title,  exclusive  of  other 
right,  founding  such  claim  upon  a  written  instrument,  as  being  a  conveyance  of  the 
property  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court,  and 
that  there  has  been  a  continued  occupation  and  possession  of  the  property  included 
in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  the  property  under 
such  claim,  for  five  years,  the  property  so  included  is  deemed  to  have  been  held 
adversely,  except  that  when  it  consists  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  is  not  deemed  a  possession  of  any  ot|^er  lot  of  the  same  tract. 

Sec.  4041.  What  constitutes  Adverse  Possession  under  Written  In- 
strument or  Judgment.  —  For  the  purpose  of  constituting  an  adverse  possession 
by  any  person  claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment 
or  decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases '  ^^ 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or  of 
fencing  timber  for  the  purposes  of  husbandry,  or  for  pasturage,  or  for  the  ordinary 
use  of  the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly  ln^[aoyed,  the  portion  of 
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sacli  farm  or  lot  that  may  hare  been  left  not  cleared^  or  not  enclosed  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 

8bc.  4043.  PremiBes  actaally  oooupied  under  Claim  of  Title.  —  Where 
it  appears  that  there  has  been  an  actual  continued  occupation  of  land,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a  written  instru- 
ment, judgment,  or  decree,  the  land  so  actually  occupied,  and  no  other,  is  deemed 
to  have  been  held  adversely. 

Sec.  4013.  "What  oonatitutes  Adverse  Posseaaion  under  Claim  of  Title 
not  written.  —  For  the  purpose  of  constituting  an  adverse  possession  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  judgment,  or  de- 
cree, land  is  deemed  to  have  been  possessed  and  occupied  in  tiie  following  oases 
only:  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where  it  has  been  usually  cultivated  or  improved :  Provided,  iowever,  that  in 
no  case  shall  adverse  possession  be  considered  established  under  the  provisions 
of  any  sections  of  this  code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  five  years  continuously,  and  the  party 
or  persons,  their  predecessors  and  grantors,  have  paid  all  the  taxes,  territorial, 
county,  or  municipal,  which  have  been  levied  and  assessed  upon  such  land  accord- 
ing to  law. 

Sec.  4044.  Relation  of  Landlord  and  Tenant  aa  affeoting  adverse  Poa- 
aeaaion.  —  When  the  relation  of  landlord  and  tenant  has  existed  between  any  per« 
sons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  landlord  until  the 
expiration  of  five  years  from  the  termination  of  the  tenancy,  or,  where  there  has 
been  no  written  lease,  until  the  expiration  of  five  years  from  the  time  of  the  last 
payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired  another  title, 
or  may  have  claimed  to  hold  adversely  to  his  bmdlord.  But  such  presumptions 
cannot  be  made  after  the  periods  herein  limited. 

Sec.  4045.  Right  of  Poaseaaion  not  affected  by  Descent  oaat. — The 
right  of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affected 
by  a  descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

Sec.  4046.  Disabilities.  — *  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof,  or  to  make 
any  entry  or  defence  founded  on  the  title  to  real  property,  or  to  rents  or  services 
out  of  the  same,  be,  at  tbe  time  such  title  first  descends  or  accrues,  either  — 

1.  Within  the  age  of  majority ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal 
offence  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in  com- 
mencing such  action  or  making  such  entry  or  defence,  — 

the  time  during  which  such  disability  continues  is  not  deemed  any  portion  of  the 
time  in  this  chapter  limited  for  the  commencement  of  sncli  action  or  the  making  of 
such  entry  or  defence :  but  such  action  may  be  commenced,  or  entry  or  defence 
made,  within  the  period  of  five  years  after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled  who  shall  die  under  such  disability ;  but  such  action 
shall  not  be  commenced,  or  entry  or  defence  made,  after  that. period. 
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Chap.  3. — Fob  the  becotbrt  or  Pbopebtt  otheb  thajt  Real. 

Sec.  ^50.  Perloda  of  Llmitatioiui  prescribed. — The  periods  prescribed 
for  the  commeacement  of  actious  other  than  for  the  recovery  of  real  property  are 
as  follows:  — 

Sec.  4051.  "Within  Six  Tears.  —  1.  An  action  upon  a  judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any  State  or  Territory  within  the  United 
States. 

2.  An  action  for  mesne  profits  of  real  property. 

Sec.  4<052.  Within  Five  Tears.  — An  action  upon  any  contract,  obligation, 
or  liability,  founded  upon  an  instrument  of  writing. 

Sec.  4053.  Within  Four  Tears.  —  An  action  upon  a  contract,  obligation,  or 
liability,  not  founded  upon  an  instrument  of  writing. 

Sec.  4054.  Within  Three  Tears.  —  An  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture. 

2.  An  action  for  trespass  upon  real  property. 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  personal  property. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud  or  mistake. 

Sec.  4055.  Within  Two  Tears.  —  1.  An  action  against  a  sheriff,  coroner,  or 
constable,  upon  tlie  liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  an  execution.  • 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is  given 
to  an  individual,  or  to  an  individual  and  the  Territory,  except  when  the  statute 
imposing  it  prescribes  a  different  limitation. 

3.  An  action  upon  a  statute,  ot  upon  an  undertaking  in  a  criminal  action,  for  a 
forfeiture  or  penalty  to  a  county  or  to  the  people  of  the  Territory. 

4.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wrongful  act 
of  another. 

5.  An  action  for  libel,  slander,  assault,  battery,  fisdse  imprisonment,  or  seduction. 

6.  An  action  against  a  sheriff,  or  other  officer,  for  the  escape  of  a  prisoner, 
arrested  or  imprisoned  on  civil  process. 

Sec.  4056.  Within  One  Tear. — An  action  against  an  officer,  or  officer  de 
faeio, 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by  any 
such  officer  in  his  official  capacity  as  tax-collector,  or  to  recover  the  price  or  value 
of  any  goods,  wares,  merchandise,  or  other  personal  property  so  seized,  or  for 
damages  for  the  seizure,  detention,  sale  of  or  injury  to  any  goods,  wares,  merchan- 
dise, or  other  personal  property  seized,  or  for  damages  done  to  any  person  or 
property  in  making  any  such  seizure. 

2.  For  money  paid  to  any  such  officer  under  protest,  or  seized  by  such  officer  in 
his  official  capacity  as  a  collector  of  taxes,  and  which,  it  is  claimed,  ought  to  be 
refunded. 

Sec.  4057.  Within  Six  Months.  — Actions  on  claims  against  a  county,  which 
have  been  rejected  by  the  board  of  commissioners,  must  be  commenced  within  six 
months  after  the  first  rejection  thereof  by  such  board. 

Sec.  4058.  Mutaal  Acoounts.  —  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open,  and  current  account,  where  there  have  been  reciprocal 
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demands  between  the  parties,  the  cause  of  action  is  deemed  to  hare  accrued  from 
the  time  of  the  last  item  proved  in  the  account  on  either  c^ide. 

Sec.  4059.  Deposits  with  Banks  or  Bankers.  —  To  actions  brought  to  re- 
cover money  or  other  property  deposited  with  any  bank,  banker,  trust  company, 
or  savings  and  loan  society,  no  limitation  begins  to  run  until  after  an  authorized 
demand. 

Sec.  4060.  Actions  for  Relief  not  hereinbefore  provided  for.  —  An  action 
for  relief  not  hereinbefore  provided  for  must  be  commenced  within  four  days  after 
the  cause  of  action  shall  have  accrued. 

Sec.  4061.  Actions  by  the  People.  —  The  limitations  prescribed  in  this 
chapter  apply  to  actions  brought  in  the  name  of  the  Territory,  or  for  the  benefit 
of  the  Territory,  in  the  same  manner  as  to  actions  by  private  parties. 

Sec.  4062.  Action  to  redeem  a  Mortgage.  —  An  action  to  redeem  a  mortgage 
of  real  property,  with  or  without  an  account  of  rents  and  profits,  may  be  brought 
by  the  mortgagor  or  those  claiming  under  him,  against  the  mortgagee  in  possession 
or  those  claiming  under  him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises  for  five  years  after  breach  of  some 
condition  of  the  mortgage. 

Sec.  4063.  When  there  are  two  or  more  such  Mortgages.  —  If  there  b 
more  than  one  such  mortgagor,  or  more  than  one  person  claiming  under  a  mort- 
gagor, some  of  whom  are  not  entitled  to  maintain  sach  an  action  under  the  provisions 
of  this  chapter,  any  one  of  them  who  is  entitled  to  maintain  such  an  action  may  re- 
deem therein  a  divided  or  undivided  part  of  the  mortgaged  premises,  according  as 
his  interest  may  appear,  and  have  an  accounting,  for  a  part  of  the  rents  and  profits 
proportionate  to  his  interest  in  the  mortgaged  premises,  on  payment  of  a  part  of  the 
mortgage  money,  bearing  the  same  proportion  to  the  whole  of  such  money  as  the 
value  of  his  divided  or  undivided  interest  in  the  premises  bears  to  the  whole  of  such 
premises. 

Chap.  4.  —  General  Pbovisions. 

« 

Sec.  4068.  When  an  Action  is  commenced. — An  action  is  commenced, 
within  the  meaning  of  this  chapter,  when  the  complaint  is  filed. 

Sec.  4069.  When  Defendant  is  out  of  the  Territory.  — If,  when  the  cause 
of  action  accrues  against  a  person,  he  is  out  of  the  Territory,  the  action  may  be 
commenced  within  the  («rm  herein  limited,  after  his  return  to  the  Territory ;  and 
if,  after  the  cause  of  action  accrues,  he  departs  from  the  Territory,  the  time  of  his 
absence  is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  4070.  Exception  as  to  Persons  under  Disabilities.  —  If  a  person 
entitled  to  bring  an  action,  other  than  for  the  recovery  of  real  property,  be,  at  the 
time  the  cause  of  action  accrued,  either  — 

I.  Within  the  age  of  majority ;  or, 

3.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in  com- 
mencing such  action, — 

the  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Sec.  4071*  Provision  where  Person  entitled  dies  before  Limitation  ex- 
pires. —  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  survive^  an  action 
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may  be  commenced  by  his  representatives,  affcer  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom  an  action  may  be  brought 
die  before  the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  against  his  representatives, 
after  the  expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 

Sec.  4072.  In  Suits  by  Alieofl,  Time  of  War  to  be  dedeoted.  —  When  a 
person  is  an  alien,  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the 
time  of  the  continuance  of  the  war  is  not  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

Sec.  4073.  When  Judgment  hae  been  reversed.  — •  If  an  action  is  com- 
menced within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
representatives,  may  commence  a  new  action  within  one  year  after  the  reversal. 

Sec.  4074.  When  Action  is  stayed  by  Injonotion.  -^  When  the  commence- 
ment of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the' time  of  the 
continuance  of  the  injunction  or  prohibition  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sec.  4075.  Disability  most  esdst  when  Right  of  Action  accrued.  —  No 
person  can  avail  himself  of  a  disability  unless  it  existed  when  his  right  of  action 
accrued. 

Sec.  4076.  When  two  or  more  Disabilities  exist,  Ac.  —  When  two  or 
more  disabilities  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  does 
not  attach  until  they  are  removed. 

Sec.  4077.  This  Chapter  uot  applicable  to  Actions  against  Directors, 
Ac,  except.  —  This  Title  does  not  affect  actions  against  directors  or  stockholders 
of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  three  years  after  the 
discovery  by  the  aggrieved  party  of  the  facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created. 

Sec.  4078.  Acknowledgment  or  New  Promise  must  be  in  Writing.  — 
No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  continuing  con- 
tract, by  which  to  take  the  case  out  of  the  operation  of  this  chapter,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be  charged  thereby. 

Sec.  4079.  Umitatlon  Laws  of  other  States  and  Territories,  effect  ol  — 
When  a  cause  of  action  has  arisen  in  another  State  or  Territory,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  then  be  maintained  against 
a  person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  Territory  except  in  favor  of  one  who  has  been  a  citizen  of  this 
Territory,  and  who  has  held  the  cause  of  action  from  the  time  it  accrued. 

Sec.  4080.  The  word  "  Action,"  as  used  in  this  Title,  is  to  be  construed, 
whenever  it  is  necessary  so  do,  as  including  a  special  proceeding  of  a  civil 
nature. 

General  Proyisions  Applicable  to  all  the  [Idaho]  Codes. 

Sec.  9.  Statutes  of  Limitations.  ->•  When  a  limitation  or  period  of  time  pre- 
scribed in  any  existing  statute  for  acquiring  a  right,  or  barring  a  remedy,  or  for  any 
other  purpose,  has  begun  to  run  before  these  Revised  Statutes  go  into  effect,  and 
the  same  or  any  limitation  is  prescribed  in  these  statutes,  the  time  which  has  already 
run  shall  be  deemed  part  of  the  time  herein  prescribed  as  such  limitation. 
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Civil  Codb,  Title  II.,  Chap.  3. 

Sec.  2468.  A  Divorce  must  be  denied :  — 

1.  When  the  cause  is  adultery  and  the  action  is  not  commenced  within  two  years 
after  the  commission  of  the  act  of  adultery,  or  after  its  discovery  by  the  injured 
party;  or 

2.  When  the  cause  is  conviction  of  felony,  and  the  action  is  not  commenced  be- 
fore the  expiration  of  one  year  after  a  pardon  or  the  termination  of  the  period  of 
sentence ; 

3.  In  all  other  cases  when  there  is  an  unreasonable  lapse  of  time  before  the  com- 
mencement of  the  action. 

Sec.  2469.  Six  Months'  Residence.  —  A  divorce  must  not  be  granted  unless 
the  plaintiff  has  been  a  resident  of  the  Territory  for  six  months  next  preceding  the 
commencement  of  the  action. 

Title  X.,  Chap.  16. 

Sec.  5825*  Action  on  Onardian'»  Bond.  — No  action  can  be  mamtained 
against  the  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  commenced 
within  three  years  from  the  discharge  or  removal  of  the  guardian ;  but  if  at  the  time 
of  such  discharge  the  person  entiUed  to  bring  such  action  is  under  any  legal  dis- 
ability to  sue,  the  action  may  be  commenced  at  any  time  within  three  years  after 
such  disability  is  removed. 

[Section  5318  limits  an  action  to  contest  a  will  to  one  year  after  the  probate.] 
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KEVISED  STATUTES,  1891.    Chap.  83. 

Limitations. 

An  Act  in  regard  to  Limitations.  [Approved  April  4t,  1872.  In  force  July  1, 
1872.    L.  1871-72,  p.  556.] 

1.  Twenty  Tears.  —  Ssc.  1.  Be  it  enacted,  &c.,  that  no  person  shall  com- 
mence an  action  for  the  recovery  of  lands,  nor  make  an  entry  thereon,  unless  with- 
in twenty  years  after  the  right  to  bring  such  action  or  make  such  entry  first  accrued, 
or  within  twenty  years  after  he  or  those  from,  by,  or  under  whom  he  claims,  have 
been  seised  or  possessed  of  the  premises,  except  as  hereinafter  provided. 

2.  Time,  how  computed.  ^  Sec.  2.  If  such  right  or  title  first  accrued  to  an 
ancestor  or  predecessor  of  the  person  who  brings  the  action  or  makes  the  entry,  or 
to  any  penon  from,  by,  or  under  whom  he  claims,  the  twenty  years  shall  be  com- 
puted f^om  the  time  when  the  right  or  title  so  first  accrued. 

3.  When  Right  of  Entry  or  to  bring  Action  acomes.  —  Sec.  3.  The 
right  to  make  an  entry  or  bring  an  action  to  recover  land  shall  be  deemed  to  have 
first  accrued  at  the  times  respectively  hereinafter  mentioned,  that  is  to  say :  — 

Fir9i.  When  any  person  is  disseised,  his  right  of  entry  or  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  such  disseisin. 

Seeond.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  his  right  shall 
bedeemed  to  have  accrued  at  tke  time  of  suoh  death,  unless  there  ia  a  tenancy  by 
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the  curtesy  or  other  estate  interveniag  after  the  death  of  such  ancestor  or  devisor ; 
in  which  case  his  right  shall  be  deemed  to  accrue  when  such  intennediate  estate 
expires,  or  when  it  would  have  expired  by  its  own  limitations. 

TAird.  When  tliere  is  such  an  intermediate  estate,  and  in  all  other  cases  when 
the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  so  far  as  it  is 
affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to  accrue  when  the 
intermediate  or  precedent  estate  would  have  expired  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof  by  which  he  might  have  entered  at  an  earlier  time. 

Fourth*  The  preceding  cUuse  shall  not  prevent  a  person  from  entering  when 
entitled  to  do  so  by  reason  of  any  forfeiture  or  breach  of  condition ;  but  if  he 
claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued  when  the 
forfeiture  was  incurred  or  the  condition  was  broken. 

Fifth.  In  all  cases  not  otherwise  specially  provided  for,  the  right  shall  be  deemed 
to  have  accrued  when  the  claimant,  or  the  person  under  whom  he  claims,  Brst  be- 
came entitled  to  the  possession  of  the  premises  under  the  title  upon  which  the  entry 
or  tlie  action  is  founded. 

4.  Seven  Tears,  with  PosBeBsion  and  Record  Title,  Ao.  —  Sec.  4. 
Actions  brought  for  the  recovery  of  any  lands,  tenements,  or  hereditaments  of 
which  any  person  may  be  possessed  by  actual  residence  thereon  for  seven  succes- 
sive years,  having  a  connected  title  in  law  or  equity,  deducible  of  record,  from  this 
State  or  the  United  States,  or  from  any  public  officer  or  other  person  authorized  by 
the  laws  uf  this  State  to  sell  such  land  for  the  non-payment  of  taxes,  or  from  any 
sheriff,  marshal,  or  other  person  authorized  to  sell  such  land  on '  execution,  or 
under  any  order,  judgment,  or  decree  of  any  court  of  record,  shall  be  brought 
within  seven  years  next  after  possession  being  taken,  as  aforesaid ;  but  when  the 
possessor  shall  acquire  such  title  after  taking  such  possession,  the  limitation  shall 
begin  to  run  from  the  time  of  acquiring  title. 

5.  Right  extended  to  Heirs,  Ac.  — Skc.  5.  The  heirs,  devisees,  and  assigns 
of  the  person  having  such  title  and  possession  shall  have  the  same  benefit  of  the 
preceding  section  as  the  person  from  whom  the  possession  is  derived.  [R.  S.  1845, 
p.  350,  §  10.] 

6.  Seven  Tears'  Payment  of  Taxes,  with  Color  of  Title  and  Posses, 
sion.  —  Sec.  6.  Every  person  in  the  actual  possession  of  lands  and  tenements, 
under  claim  and  color  of  title  made  in  good  faith,  and  who  shall  for  seven  succes- 
sive years  continue  in  such  possession,  and  shall  also,  during  said  time,  pay  all 
taxes  legally  assessed  on  such  lauds  or  tenements,  shall  be  held  and  adjudged  to 
be  the  legal  owner  of  said  lands  or  tenements,  to  the  extent  and  according  to  the 
purport  of  his  or  her  paper  title.  All  persons  holding  under  such  possession,  by 
purchase,  devise,  or  descent,  before  said  seven  years  shall  have  expired,  and  who 
shall  continue  such  possession,  and  continue  to  pay  the  taxes  as  aforesaid,  so  as  to 
complete  the  possession  and  payment  of  taxes  for  the  term  aforesaid,  shall  be 
entitled  to  the  benefit  of  this  section. 

7.  Seven  Tears'  Payment  of  Taxes,  with  Color  of  Title  to  Vacant 
Land.  —  Ssc.  7.  Whenever  a  person  having  color  of  title,  made  in  good  faith,  to 
vacant  and  unoccupied  land,  shall  pay  all  taxes  legally  assessed  thereon  for  seven 
successive  years,  he  or  she  shall  be  deemed  and  adjudged  to  be  the  legal  owner  of 
said  vacant  and  unoccupied  land,  to  the  extent  and  according  to  the  purport  of  his 
or  her  paper  title.  All  persons  holding  under  such  taxpayer,  by  purchase,  devise, 
or  descent,  before  said  seven  years  shall  have  expired,  and  who  shall  continue  to 
pay  the  taxes  as  aforesaid,  so  as  to  complete  the  payment  of  the  taxes  for  tlie  time 
aforesaid,  shall  be  entitled  to  the  benefit  of  this  section :  Provided,  however,  if  any 
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person,  having  a  better  paper  title  to  said  vacant  and  unoccupied  land  shall,  during 
the  said  term  of  seven  years,  pay  the  taxes  assessed  on  said  land  for  any  one  or 
more  years  of  the  said  term  of  seven  years,  then  aud  in  that  case  such  taxpayer,  his 
heirs  and  assigns,  shall  not  be  entitled  to  the  benefit  of  this  section. 

8.  Bacceptiono.  —  Sec.  8.  The  two  preceding  sections  shall  not  extend  to  lands 
or  tenements  owned  by  the  United  States  or  of  this  State,  nor  to  school  and  sem- 
inary lands,  nor  to  lands  held  for  the  use  of  religious  societies,  nor  to  lands  held  for 
any  public  purpose ;  nor  shall  they  extend  to  lands  or  tenements  when  there  shall 
be  an  adverse  title  to  such  lands  or  tenements,  aud  the  holder  of  such  adverse  title 
is  under  the  age  of  twenty-one  years,  insane,  imprisoned,  feme  covert,  out  of  the 
limits  of  the  United  States  and  in  the  employment  of  the  United  States  or  of  this 
State :  Provided,  such  person  shall  commence  an  action  to  recover  such  lands  or 
tenements  so  possessed  as  aforesaid  within  three  years  of  the  several  disabilities 
herein  enumerated  shall  cease  to  exist,  and  shall  prosecute  such  action  to  judgment, 
or,  in  case  of  vacant  and  unoccupied  land,  shall,  within  the  time  last  aforesaid,  pay 
to  the  person  or  persons  who  have  paid  the  same,  all  the  taxes,  with  interest  there- 
on at  the  rate  of  twelve  per  cent  per  annum,  that  have  been  paid  on  said  vacant  and 
unimproved  land. 

9.  Bzoeption  in  Favor  of  Infants,  Ao.  —  Sec.  9.  If,  at  the  time  when  such 
right  of  entry  or  of  action  upon  or  for  lands  first  accrues,  the  person  entitled  to 
such  entry  or  action  is  within  the  age  of  twenty-one  years,  or  if  a  female,  of  the 
age  of  eighteen  years,  or  insane,  imprisoned,  or  absent  from  the  United  States  in 
the  service  of  the  United  States  or  of  this  State,  such  person,  or  any  one  claiming 
from,  by,  or  under  him  or  her,  may  make  the  entry  or  bring  the  action  at  any  time 
within  two  years  after  such  disability  is  removed  notwithstanding  the  time  before 
limited  in  that  behalf  has  expired. 

10.  Eacoeption  extended  to  Heirs,  Ao.  —  Sec.  10.  If  the  person  first  en- 
titled to  make  entry  or  bring  such  action  dies  during  the  continuance  of  any  of  the 
disabilities  mentioned  in  the  preceding  section,  and  no  determination  or  judgment 
has  been  had  of  or  upon  the  title,  right,  or  action  which  accrued  to  him,  the  entry 
may  be  made  or  the  action  brought  by  his  heirs,  or  any  person  claiming  from,  by, 
or  under  him,  at  any  time  within  two  years  after  his  death,  notwithstanding  the 
time  before  limited  in  that  behalf  has  expired.  • 

11.  Mortgage.  —  Sec.  11.  No  person  shall  commence  an  action  or  make  a  sale 
to  foreclose  any  mortgage  or  deed  of  trust  in  the  nature  of  a  mortgage,  unless 
within  ten  years  after  the  right  of  action  or  right  to  make  such  sale  accrues. 

Pebsonal  Actions. 

12.  —  Sec.  12.  The  following  actions  can  only  be  commenced  within  the  periods 
hereinafter  prescribed,  except  when  a  different  limitation  is  prescribed  by  statute. 

13.  Slander  and  Libel.  —  Sec.  13.  Actions  for  slander  or  libel  shall  be  com- 
menced within  one  year  next  after  the  cause  of  action  accrued. 

14.  Personal  Injuries,  Penalties,  Ac.  —  Sec  14.  Actions  for  damages  for  an 
injury  to  the  person,  or  for  false  imprisonment,  or  malicious  prosecution,  or  for  a 
statutx)ry  penalty,  or  for  abduction,  or  for  seduction,  or  for  criminal  conversation, 
shall  be  commenced  within  two  years  next  after  the  cause  of  action  accrued. 

15.  On  Oral  Contracts,  Damages,  Ao.  —  Sec.  15.  Actions  on  unwritten  con- 
tracts,  expressed  or  implied,  or  on  awards  of  arbitration,  or  to  recover  damans  for 
an  injury  done  to  property,  real  or  personal,  or  to  recover  the  possession  of  per- 
sonal property  or  damages  for  the  detention  or  conversion  thereof,  and  all  civil 
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actions  not  otiierwke  provided  for,  aball  be  commended  nitkin  five  years  next  aftef 
the  cause  of  action  accrued. 

16.  On  177iitinsi.  New  Contract.  —  Sec.  16.  Actions  on  bonds,  promis* 
sory  notes,  bills  of  exchange,  written  leases,  written  ooutracts*  or  otber  evidences 
of  indebtedness  in  writing,  shall  be  commenced  within  ten  years  next  after  the 
cause  of  action  accrued ;  but  if  any  payment  or  new  promise  to  pay  shall  have  been 
made,  in  writing,  on  any  bond,  note,  bill,  lease,  contract,  or  other  written  evidence ' 
of  indebtedness, within  or  aft«r  the  said  period  of  ten  years,  then  an  action  may  be 
commenced  thereon  at  any  time  within  ten  years  after  the  time  of  such  paymeni  or 
promise  to  pay. 

17.  Set-off  or  CSoonterclaliii.  —  Sec.  17.  A  defendant  may  plead  a  set-off  or 
counterclaim  barred  by  the  statute  of  limitation,  while  held  and  owned  bj  him,  to 
any  action,  the  cause  of  which  was  owned  by  the  plaintiff  or  person  under  whom 
he  claims,  before  such  set-off  or  counterclaim  was  so  barred,  and  not  otherwise : 
Provided,  this  section  shall  not  affect  the  right  of  a  bona  fide  assignee  of  a  nego- 
tiable instrument  assigned  before  due. 

18.  Absenoe  from  State  deducted.  Eacoeptlon.  —  Sec.  18.  If  when  the 
cause  of  action  accrues  against  a  person  he  is  out  of  the  State,  the  action  may  be 
commenced  within  the  times  herein  limited  after  his  coming  into  or  return  to  the 
State ;  and  if,  after  the  cause  of  action  accrues,  he  departs  from  and  resides  out  of 
the  State,  the  time  of  his  absence  is  no  part  of  the  time  limited  for  the  oommence* 
ment  of  the  action.  But  the  foregoing  provisions  of  this  section  shall  not  apply  to 
any  case  where,  at  the  time  the  cause  of  action  accrued  or  shall  accrue^  neither  the 
party  against  nor  in  favor  of  whom  the  same  accrued  or  shall  aocnie  were  or  are 
residents  of  this  State. 

19.  Farther  Time  for  Representatlvea.  —  Seo.  10.  If  a  person  entitled  to 
bring  an  action  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  sarvives,  an  action  may  be  commenced  by  his  rep- 
resentatives after  the  expiration  of  that  time,  and  within  one  year  from  his  death. 
If  a  person  against  whom  an  action  may  be  brought  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survives,  an 
action  may  be  commenced  against  bis  executors  or  administrators  affcer  the  expira- 
tion of  that  time,  and  within  one  year  after  the  issuing  of  letters  testamentary  of 
administration. 

20..  When  Foreign  Debt  barred  here.  —  Sec  20.  When  a  cause  of  action 
has  arisen  in  a  State  or  Territory  out  of  this  State,  or  in  a  foreign  countiy,  and  by 
the  laws  thereof  an  action  thereon  cannot  be  sustained  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  maintained  in  this  State. 

21.  Ezoeptioixs  aa  to  Infanta,  Ltmatloa,  Ao.  — Sec.  21.  If  the  person  en- 
titled to  bring  an  action  mentioned  in  the  nine  preceding  sections  is,  at  the  time 
of  the  cause  of  (ictiou  accrued,  within  the  age  of  twenty-one  years,  or  if  a  female, 
within  the  age  of  eighteen  years,  or  insane,  or  imprisoned  on  a  criminal  charge,  he 
or  she  may  bring  the  action  within  two  years  after  the  disability  is  removed. 

22.  Fraudulent  Concealment.  —  Sec.  22.  If  a  person  liable  to  an  action 
fraudulently  conceals  the  cause  of  such  action  from  the  knowledge  of  the  person 
entitled  thereto,  the  action  may  be  commenced  at  any  time  within  five  years  after 
the  person  entitled  to  bring  the  same  discovers  that  he  has  such  cause  of  action, 
and  not  afterwards. 

23.  When  Action  atayed,  Time  doea  not  run.  -~  Sec.  23.  When  the  com- 
mencement of  an  action  is  stayed  by  injunction,  order  of  a  judge  of  court,  or 
statutory  prohibition,  the  time  of  the  continuance  of  the  injunction  or  prohibition 
is  not  part  of  the  time  limited  for  the  commencement  of  the  actions. 
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24.  Farther  Time,  when  given.  —  Sec.  S.  In  any  of  the  actions  specified  in 
any  of  the  sections  of  said  act,  if  judgment  shall  be  given  for  the  plaintiff,  and  the 
same  be  rey3rsed  by  writ  of  error  or  upon  appeal ;  or  if  a  verdict  pass  for  the  plain- 
tiff, and,  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff ;  or  if  the  plaintiff  be  nonsuited,  —  then,  if  the  time  limited  for  bring- 
ing such  action  shall  have  expired  during  the  pendency  of  such  suit,  the  said 
plaintiff,  his  or  her  heirs,  executors,  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  within  one  year  after  such  judgment  reversed  or  given 
against  the  plaintiff,  and  not  after. 

25.  Revival  of  Judgment  by  Boire  Faolas.  —  Sec.  2.  Judgments  in  any  court 
of  record  in  this  State  may  be  revived  by  scire  /ados,  or  an  action  of  debt  may  be 
brought  thereon  within  twenty  years  next  after  the  date  of  such  judgment,  and  not 
after ;  and  the  provisions  of  the  foregoing  section  shall  apply  also  to  this  section. 

SUPPLEMENTAL  ACT. 

By  Chap.  70,  Sec.  2.  An  Action  by  the  Representative  of  a  Deoadent*. 

for  causing  the  death  must  be  brought  within  two  years  after  the  death. 
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REVISED  STATUTES,  1888.    Chap.  2,  Abt.  6. 

SscTiON  292.  Sis  Teara.  —  The  following  actions  shall  be  commenced  within« 
six  years  after  the  cause  of  action  has  accrued,  and  not  afterward : — 

FirtL  On  accounts  and  contracts  not  in  writing. 

Second,  Eor  use,  rents,  and  profits  of  real  property. 

Third.  Eor  injuries  to  property,  damages  for  any  detention  thereof,  and  for  re- 
covering possession  of  personal  property. 

Fourth.  For  relief  against  frauds. 

Sec.  293.  The  following  actions  shall  be  commenced  within  the  periods  herein 
prescribed  after  the  cause  of  action  has  accrued,  and  not  afterward :  — 

Firsi.  Two  Teara.  —  For  injuries  to  person  or  character,  and  for  a  forfeiture  or- 
penalty  given  by  statute,  within  two  years. 

Second*  Five  Teara.  —  All  actions  against  a  sheriff  or  other  public  officer,  or 
against  such  officer  or  his  sureties  on  a  public  bond,  growing  out  of  a  liability  in* 
curred  by  doing  an  act  in  an  official  capacity,  or  by  the  omission  of  an  official  duty, 
within  five  years ;  but  an  action  may  be  brought  against  the  officer  or  his  legal 
representatives,  for  money  collected  in  an  official  capacity,  and  not  paid  over  at  any 
time  within  six  years. 

Third.  Ten  Teara.  —  For  the  recovery  of  real  property  sold  on  executiour 
brought  by  the  execution-debtor,  his  heirs,  or  any  person  claiming  under  him, 
by  title  acquired  after  the  date  of  the  judgment,  within  ten  years  after  the- 
sale. 

Fourth.  Bxeontora'  Salea,  Ao.,  Five  Teara.  — For  the  recovery  of  real  prop- 
erty sold  by  executors,  administrators,  guardians,  or  commissioners  of  a  court,  upon 
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a  judgmeut  specially  directing  ibe  sale  of  property  sought  to  be  recovered,  brongbt 
by  a  party  to  the  judgment,  his  heirs,  or  any  person  claiming  a  title  under  a  party, 
acquired  after  the  date  of  the  judgment,  within  five  years  after  the  sale  is  confirmed. 

Fifth.  Notes,  Ao.,  Ten  Tears.  — Upon  promissory  notes,  biUs  of  excliange, 
and  other  written  contracts  for  the  payment  of  money,  hereafter  executed,  within  ten 
years  :  provided,  that  all  such  contracts  as  have  been  heretofore  executed  may  be 
enforced,  under  this  act,  within  such  time  only  as  they  have  to  run  before  being 
barred  under  the  existing  law  limiting  the  commencement  of  actions,  and  not 
afterward. 

Sixth.  Twenty  Tears.  —  Upon  contracts  in  writing  other  than  those  for  the 
payment  of  money  on  judgments  of  a  court  of  record,  and  for  the  recovery  of  the 
possession  of  real  estate,  within  twenty  years. 

Sec.  294.  Aotioiui  not  otherwise  limited.  Fifteen  years.  — All  actions  not 
limited  by  any  other  statute  shall  be  brought  witliin  fifteen  years.  In  special  cases, 
where  a  different  limitation  is  prescribed  by  statute,  the  provisions  of  tbis  act  shall 
not  apply. 

Sec.  295.  Mutual  Aooounts.  —  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open,  and  current  account  between  the  parties,  the  cause  of 
action  shall  be  deemed  to  have  accrued  from  the  date  of  the  last  item  proved  in.the 
account  on  either  side. 

Sec.  296.  Legal  Disabilities.  —  Any  person  being  under  legal  disabilities 
when  the  cause  of  action  accrues,  may  bring  his  action  within  two  years  after 
the  disability  is  removed. 

Sec.  297.  Absence  or  Non-residenoe.  — The  time  during  which  the  defend- 
ant ia  a  non-resident  of  the  State,  or  absent  on  public  business,  shall  not  be  com- 
puted in  any  of  the  periods  of  limitations ;  but  when  a  cause  has  been  fully  barred 
by  the  laws  of  the  place  where  the  defendant  resided,  such  bar  shall  be  the  same  de> 
fence  here  as  though  it  had  arisen  in  this  State :  provided,  that  the  provisions  of 
this  section  shall  be  construed  to  apply  only  to  causes  of  action  arising  without  this 
:  State. 

Sec.  298.  Eighteen  Months'  Extension  by  Death.  -^  If  any  person  entitled 
to  bring,  or  liable  to  any  action,  shall  die  before  the  expiration  of  tlie  time  limited 
for  the  action,  the  cause  of  action  shall  survive  to  or  against  his  representatives, 
and  may  be  brought  at  any  time  after  the  expiration  of  the  time  limited  within 
eighteen  months  after  the  death  of  such  person. 

Sec.  299.  New  Action  after  Failure,  Five  Tears.  Oontittuation.'— If  after 
'the  commencement  of  an  action  the  plaintiff  fail  therein,  from  any  cause  except  neg^ 
ligence  in  the  prosecution,  or  the  action  abate  or  be  defeated  by  the  death  of  a  party, 
or  judgment  be  arrested  or  reversed  on  appeal,  a  new  action  may  be  brought  within 
'five  years  after  such  determination,  and  be  deemed  a  continuation  of  the  first  for  the 
purposes  herein  contemplated. 

Sec.  300.  Concealment  of  Cause  of  Action.  —  If  any  person  liable  to  an 
action  shall  conceal  the  fact  from  the  knowledge  of  the  person  entitled  thereto,  the 
action  may  be  commenced  at  any  time  within  the  period  of  iimitationi  after  the  dis- 
covery of  the  cause  of  action. 

Sec.  301.  New  Promise  to  be  in  Writtng.  —  No  acknowledgment  or  prom- 
ise shall  be  evidence  of  a  new  or  continuing  contract  whereby  to  take  the  case  out 
of  the  operation  of  the  provisions  of  this  act,  unless  the  same  be  oontained  in  aome 
writing  signed  by  the  party  to  be  charged  thereby. 

Sec.  302.  Promise  of  one  Joint  Contractor,  BaBaontov,  Ac.  -^The  acknowl- 
edgment or  prosuae^of  one  joint  contractor,  executor,  or  administrator  shall  not 
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render  any  other  joint  contractor,  executor,  or  administrator  liable  under  the  pro- 
visions 0/  this  act. 

Sec.  303.  Payment.  Memorandnm. — Nothing  contained  in  the  preceding 
sections  shall  take  away  or  lessen  the  effect  of  any  payment  made  by  any  person ; 
but  no  indorsement,  or  memorandum  of  any  payment  made  upon  any  instrument  of 
vriting,  by  or  on  behalf  of  the  party  to  whom  the  payment  shall  purport  to  be  made, 
shall  be  deemed  sufficient  to  exempt  the  case  from  the  provisions  of  this  act. 

Sec.  304.  State  not  barred,  Boreties  excepted.  —  Limitation  of  actions 
shall  not  bar  the  State  of  Indiana,  except  as  to  sureties. 

Sec.  305.  Judgments  and  Decrees  deemed  satisfied  after  Twenty 
Tears.  —  Every  judgment  and  decree  of  any  court  of  record  of  the  United  States, 
or  of  this  or  any  other  State,  shall  be  deemed  satisfied  after  the  expiration  of  twenty 
years. 

Sec.  306.  Joint  Debtor  not  liable  on  Payment.  —  Neither  a  joint  debtor 
or  his  representatives,  in  whose  favor  the  statute  of  limitations  has  operated,  shall 
be  liable  to  a  joint  debtor  or  surety,  or  their  representatives,  upon  payment,  by 
such  joint  debtor  or  surety,  or  their  representatives,  of  the  debt  or  any  part  of  it. 

Chip.  6.    Abt.  0. 

Sec.  2334.  Action  to  recover  Iiands  fraudulently  conveyed  by  De- 
cedent. —  ...  No  proceeding  by  any  executor  or  administrator,  to  sell  any  lauds 
so  fraudulently  conveyed,  shall  be  maintained,  unless  the  same  shall  be  instituted 
within  five  years  after  the  death  of  the  testator  or  intestate. 

Akt.  16. 

Sec  3442.   Creditors'  Action  against  Distributees.    Disability.  —  The 

heirs,  devisees,  and  distributees  of  a  decedent  shall  be  liable,  to  the  extent  of  tlie 
property  received  by  them  from  such  decedent's  estate,  to  any  creditor  whose  claim 
remains  unpaid,  who,-  six  months  prior  to  such  final  settlement,  was  insane,  an  in- 
fant, or  out  of  the  State  ;  but  such  suit  must  be  brought  within  one  year  after  the 
disability  is  removed :  provided,  that  suit  upon  the  claim  of  any  creditor  out  of  the 
State  must  be  brought  within  two  years  after  such  final  settlement 

SUPPLEMENTAL  ACTS. 

By  Chap.  2,  Aet.  29,  Sec.  880.  A  Creditor's  Action  on  a  Recognizance 
of  special  bail  must  be  brought  within  two  years  after  final  judgment  against  the 
principal. 

By  Chap.  2,  Art.  41,  Sec  1139.  A  Relator's  Action  for  his  Damages  must 
be  brought  within  one  year  after  the  judgment. 

By  Chap.  9,  Sec.  2596.  An  Action  to  Contest  the  Validity  of  a  'Will 
must  be  brought  within  three  years  after  the  ofler  of  probate. 

By  Chap.  82,  Seo.  5847.  An  Action  on  an  Indenture  of  apprenticeship  must 
be  brought  within  two  yean  after  expiration  of  the  term  of  service. 
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IOWA. 

MILLER'S  REVISED  CODE,  1888.    Title  17,  Chap.  2. 

Section  2529.  Period  of.  —  The  following  actions  may  be  brought  within 
the  times  herein  Hmited  respectively  after  their  causes  accrue  and  not  afterwards, 
except  when  otherwise  specially  declared :  — 

1.  Two  TeaxB.  —  Actions  founded  on  injuries  to  the  person  or  reputation, 
whether  based  on  contract  or  tort,  or  for  a  statute  penalty,  within  two  years; 
2.  Actions  to  enforce  a  mechanic's  lien,  within  two  years  from  the  time  of 
filing  the  statement  in  the  clerk's  office. 

3.  Three  Tears. — Those  against  a  sheriff  or  other  public  officer,  growing 
out  of  a  liability  incurred  by  the  doing  of  an  act  in  an  official  capacity  or  by 
the  omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
on  execution,  within  three  years. 

4.  Five  Tears. — Those  founded  on  unwritten  contracts,  those  brought  for 
injuries  to  property,  or  for  relief  on  the  ground  of  fraud  in  cases  heretofore 
solely  cognizable  in  a  court  of  chancery,  and  all  other  actions  not  otherwise 
provided  for  in  this  respect,  within  five  years. 

5.  Ten  Tears. — Those  founded  on  written  contracts,  on  judgments  of  any 
courts,  except  those  courts  provided  for  in  the  next  section,  and  those  brought 
for  the  recovery  of  real  property,  within  ten  years. 

6.  Twenty  Tears.  —  Those  founded  on  a  judgment  of  a  court  of  record, 
whether  of  this  or  of  any  other  of  the  United  States,  or  of  the  federal  courts 
of  the  United  States,  within  twenty  years. 

Sec.  2530.  Fraud.  Mistake.  Trespass.  —  In  actions  for  relief  on  the 
ground  of  fraud  or  mistake,  and  in  actions  for  trespass  to  property,  the  cause 
of  action  shall  not  be  deemed  to  have  accrued  until  the  fraud,  mistake,  or  tres- 
pass complained  of  shall  have  been  discovered  by  the  party  a^rieved. 

Sec.  2531.  Open  Aooount.  —  Where  there  is  a  continuous  open  current 
account,  the  cause  of  action  shall  be  deemed  to  have  accrued  on  the  date  of  the 
last  item  therein,  as  proved  on  the  trial. 

Sec.  2532.  Commencement  of  Action.  —  The  delivery  of  the  original 
notice  to  the  sheriff  of  the  proper  county  with  intent  that  it  be  served  imme- 
diately, which  intent  shall  be  presumed  unless  the  contrary  appears,  or  the 
actual  service  of  that  notice  by  another  person,  is  a  commencement  of  the 
action. 

Sec.  2533.  Non-residence.  —  The  time  during  which  a  defendant  is  a 
non-resident  of  the  St^te  shall  not  be  included  in  computing  any  of  the 
periods  of  limitation  above  prescribed. 

Sec.  2534.  Exception. —  When  a  cause  of  action  has  been  fully  barred  by 
the  laws  of  any  country  where  the  defendant  has  previously  resided,  such  bar 
sliall  be  the  same  defence  here  as  though  it  had  arisen  under  the  provisions  of 
this  chapter;  but  this  section  shall  not  apply  to  causes  of  action  arising  within 
this  State. 

Skc.  2535.  Minors  and  Insane  Persons. — The  times  limited  for  actions 
herein,  except  those  brought  for  penalties  and  forfeitures,  shall,  in  favor  of 
minors,  as  defined  by  this  code,  and  persons  insane,  be  extended  eo  that  they 
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shall  have  one  year  from  and  after  the  termination  of  such  disability  within 
which  to  commence  said  actions. 

Sec.  2536.  Death.  Bzoeption.  R.  8.  2748.  —  If  the  person  entitled  to  a 
cause  of  action  die  within  one  year  next  previous  to  the  expiration  of  the 
limitation  above  provided  for,  the  limitation  above  mentioned  shall  not  apply 
until  one  year  after  such  death. 

Sec.  2537*  Failure  of  Action.  R.  8.  2749.  —  If,  after  the  commencement 
of  an  action,  the  plaintiff  fail  therein  for  any  cause  except  negligence  in  its 
prosecution,  and  a  new  suit  be  brought  within  six  months  thereafter,  the 
second  suit  shall,  for  the  purposes  herein  contemplated,  be  deemed  a  continua- 
tion of  the  first. 

Sec.  2538.  Bank-billa.  R.  8.  2750.  —  The  above  limitations  and  provi- 
sions shall  not  apply  to  evidences  of  debt  intended  to  circulate  as  money,  but 
shall,  in  other  respects,  be  applicable  to  all  actions  brought  by  or  against  all 
bodies  corporate  and  politic,  except  when  otherwise  expressly  declared. 

Sec.  2539.  Admission  in  "Writing.  R.  8.  4751.  —  Causes  of  action 
founded  on  contract  are  revived  by  an  admission  that  the  debt  is  unpaid,  as 
well  as  by  a  new  promise  to  pay  the  same.  But  such  admission  or  new 
promise  must  be  in  writing,  signed  by  the  party  to  be  charged  thereby. 

Sec.  2540.  Counterclaim.  —  A  counterclaim  may  be  pleaded  as  a  defence 
to  any  cause  of  action,  notwithstanding  the  same  is  barred  by  the  provisions  of 
this  chapter,  if  such  counterclaim  so  pleaded  was  the  property  of  the  party 
pleading  it  at  the  time  it  became  barred,  and  the  same  was  not  barred  at  the 
time  the  claim  sued  on  originated;  but  no  judgment  thereon  except  for  costs 
can  be  rendered  in  favor  of  the  party  so  pleading  the  same. 

Sec.  2541.  Injunction  or  8tatutor7  Prohibition.  —  When  the  commence- 
ment of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  such  injunction  or  prohibition  shall  not  be  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Sec.  2542.  8cliool  Fond.  —  The  provisions  of  this  chapter  shall  not  be 
applicable  to  any  action  brought  on  any  contract  for  any  piui;  of  the  school 
fund. 

Title  6,  Chap.  2. 

Sec.  902.  Action  to  recover  Land  sold  for  Taxes.  —  No  action  for  the 
recovery  of  real  property  sold  for  the  non-payment  of  taxes  shall  lie  unless 
the  same  be  brought  within  five  years  after  the  treasurer's  deed  is  executed 
and  recorded  as  above  provided;  provided,  that  where  the  owner  of  such  real 
property  sold  as  aforesaid,  shall,  at  the  time  of  such  sale,  be  a  minor,  or  insane, 
or  convict  in  the  penitentiary,  five  years  after  such  disability  shall  be  removed 
shall  be  allowed  such  person,  his  heirs,  or  legal  representatives,  to  bring  their 
action. 

Title  15,  Chap.  5. 

Sec.  2265.  Action  to  contest  Ghiardian's  8ale  of  Xiands.  —  No  person 
can  question  the  validity  of  such  sale  after  the  lapse  of  five  years  from  the 
time  it  was  made. 

Title  16,  Chap.  3. 

Sec.  2401.  No  action  for  the  recovery  of  any  real  estate  sold  by  an  executor 
can  be  sustained  by  any  person  claiming  under  the  deceased,  unless  brought 
within  five  years  after  the  salei 
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KANSAS. 

GENERAL  STATUTES,  1889.    Chap.  80,  Art.  3. 

TllCE  OP  COMMENCING   ClYIL  ACTIONS. 

Section  13.  (4090.)  This  Article  not  to  apply  ^  —  This  article  sliall  not  apply 
to  actions  already  commenced,  but  the  statutes  now  in  force  shall  be  applicable  to 
such  cases,  according  to  the  subject  of  the  action,  and  without  regard  to  the  form. 

Sec  14.  (4091.)  Rights  of  Action  not  revived.  —  Any  right  of  action, 
which  shall  have  been  barred  by  any  statute  heretofore  in  force,  shall  not  be  deemed 
to  be  revived  by  the  provisions  of  this  article. 

Sec.  15.  (4092)  Civil  Actions  to  be  commenced.  —  Civil  actions  can  only 
be  commeuced  within  the  periods  prescribed  in  this  article  after  the  cause  of  action 
shall  have  accrued;  but  where,  in  special  cases,  a  different  limitation  is  prescribed 
by  statute,  the  action  shall  be  governed  by  such  limitation. 

Sec.  16.  (4093.)  Limitation  of  Aotkm  for  Recovery  of  Real  Property. 
—  Actions  for  the  racovery  of  real  property,  or  for  the  determiualion  of  any  adverse 
right  or  interest  therein,  can  only  be  brought  within  the  periods  hereinafter  pre- 
scribed, after  the  cause  of  action  shall  have  accrued,  and  at  no  time  thereafter. 

FirsL  An  action  for  the  recovery  of  real  property  sold  on  execution,  brought  by 
the  executiou  debtor,  his  heirs,  or  any  person  claiming  under  him,  by  title  acquired, 
after  the  date  of  the  judgment,  within  five  years  after  the  date  of  the  recording  of 
the. deed  made  in  pursuance  of  the  sale. 

Second,  An  action  for  the  recovery  of  real  property  sold  by  executors,  adminis- 
trators, or  guardians,  upon  an  order  or  judgment  of  a  court  directiiig  such  salej 
brought  by  the  heirs  or  devisees  of  the  deceased  person,  or  the  ward  or  his  guar- 
dian, or  uiy  person  claiming  under  any  or  either  of  them,  by  title  acquired  after 
the  date  of  the  judgment  or  order,  within  ^ve  years  after  the  date  of  the  recording 
of  the  deed  made  in  pursuance  of  the  sale. 

Third.  An  action  for  the  recovery  of  real  property  sold  for  taxes,  within  two 
yeara  after  the  date  of  the  recording  of  the  tax  deed. 

Fourth.  An  action  for  the  recovery  of  real  property  not  hereinbefore  provided 
for,  witliin  fifteen  years. 

Fifth.  An  action  for  the  forcible  entry  and  detention,  or  forcible  detention  only, 
of  real  property,  witliin  two  years. 

Sec.  17.  (4094.)  Person  under  Legal  Disability.  — Any  person  entitled  to 
bring  an  action  for  the  recovery  of  real  property,  who  may  be  under  any  legal  dis- 
ability when  the  cause  of  action  accrues,  may  bring  his  action  within  two  years 
after  the  disabilitv  is  removed. 

Sec.  18.  (4095.)  Limitation  of  other  Actions.  —  Civil  actions,  other  than 
for  the  recovery  of  real  property,  can  only  be  brought  within  the  following  periods 
after  the  cause  of  action  sliall  have  accrued,  and  not  afterwards :  — 

First.  Within  five  years :  Ar  action  upon  any  agreement,  contract,  or  promise 
in  writing. 

Second.  Within  three  years :  An  action  upon  contract,  not  in  writing,  express  or 
implied ;  an  action  upon  a  liability  created  by  statute,  other  than  a  forfeiture  or 
penalty. 
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Third.  Witbintwo  years:  An  actkni  for  trespass  upon  real  property;  an  action 
for  taking,  detaiuing,  or  injuring  personal  property,  indadiug  actions  for  the 
specific  recovery  of  personal  property ;  an  action  for  injury  to  the  rights  of  another, 
not  arising  on  contract,  and  not  hereinafter  enumerated ;  an  action  for  relief  on  the 
ground  of  frauds — the  cause  of  action  in  such  case  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud. 

Fourth,  Within  one  year :  An  action  for.  libel,  slander,  assault,  battery, 
nudicious  prosecution,  or  false  imprisonment ;  an  action  upon  a  statute  for  a 
penalty  or  forfeiture,  except  where  the  statute  imposiug  it  prescribes  a  different 
limitation. 

Fifih.  An  action  upon  the  official  bond  or  undertaking  of  an  executor,  adminis- 
trator, guardian,  sheriff,  or  any  other  officer,  or  upon  the  bond  or  undertaking  given 
in  attachment,  injunction,  arrest,  or  in  any  case  whatever  required  by  statute,  can 
only  be  brought  within  five  years  after  the  cause  of  action  shall  have  accrued. 

Sixth.  An  action  for  relief,  not  hereinbefore  provided  for,  can  only  be  brought 
within  five  years  after  the  cause  of  action  shall  have  accrued. 

Sec.  19.  (4096.)  F«i«oiui  under  Legal  DieabiUty.  —  If  a  person  entitled  to 
bring  an  action  other  than  for  the  recovery  of  real  property,  except  for  a  penalty  or 
forfeiture,  be,  at  the  time  the  cause  of  action  accrued,  under  any  legal  disability, 
every  such  person  shall  be  entitled  to  bring  such  action  within  one  year  after  such 
disability  shall  be  removed. 

Sec.  20.  (4097.)  Action  deemed  oommenced,  when.  —  An  action  shall  be 
deemed  commenced,  within  tbe  meaning  of  this  article,  as  to  each  defendant,  at  the 
date  of  the  summons  which  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint 
contractor  or  otherwise,  united  in  interest  with  him.  Where  service  by  publication 
is  proper,  the  action  shall  be  deemed  commenced  at  tbe  date  of  the  first  publica- 
tion. An  attempt  to  commence  an  action  shall  be  deemed  equivalent  to  tbe  com- 
mencement thereof,  within  the  meaning  of  this  article,  when  the  party  faithfully, 
properly,  and  diligently  endeavors  to  procure  a  service ;  but  such  attempt  must  be 
followed  by  the  first  publication  or  service  of  the  summons  within  sixty  days. 

Sec.  21.  (4098.)  If  Person  has  absconded  —  If,  when  a  cause  of  action 
accrues  against  a  person,  he  be  out  of  the  State,  or  has  absconded  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the  action  shall  not  begin  to 
run  until  he  comes  into  the  State,  or  while  he  is  so  absconded  or  concealed ;  and 
if,  after  the  cause  of  action  accrues,  he  depart  from  the  State,  or  abscond  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not  be  computed  as  any  part 
of  the  period  within  which  the  action  must  be  brought. 

Sec.  22.  (4099.)  Barred  in  other  State,  barred  here.  —  Where  the  cause 
of  action  has  arisen  in  another  State  or  country,  between  non-residents  of  this  State, 
and  by  the  laws  of  the  State  or  country  where  the  cause  of  action  arose  an  action 
cannot  be  maintained  thereon  by  reason  of  lapse  of  time,  no  action  [can  be]  main- 
tained thereon  in  this  State  ;  [and  no  action  shall  be  maintained  in  this  State  on 
any  judgment  or  decree  rendered  in  another  State  or  country  against  a  resident  of 
this  State,  where  the  cause  of  action  upon  which  such  judgment  or  decree  was  ren- 
dered could  not  have  been  maintained  in  this  State  at  the  time  the  action  thereon 
was  commenced  in  such  other  State  or  country,  by  reason  of  lapse  of  time.^] 

Sec.  23.  (4100.)  New  action  may  be  commenced,  when.  —  If  any  action 
be  commenced  within  due  time,  and  a  judgment  thereon  for  the  plaintiff  be  reversed, 

1  This  amendment  took  effect  May  12, 1870,  and  was  held  to  be  void  by  the  Supreme 
Coxat  in  Dodge  v.  Coffin,  15  Kan.  277. 
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or  if  the  plaintiff  £ail  in  such  action  otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  same  shall  hare  expired,  the  plaintiff,  or,  if  he  die,  and  the  cause  of 
action  survive,  his  representatives,  may  commence  a  new  action  within  one  year 
after  the  reversal  or  failure. 

Sec.  24.  (4101.)  Effect  of  Payment  or  Acknowledgment.  —  In  any  case 
founded  on  contract,  when  any  part  of  the  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  claim,  or  any  promise 
to  pay  the  same,  shall  have  been  made,  an  action  may  be  brought  in  such  case 
within  the  period  prescribed  for  the  same,  after  such  payment,  acknowledgment,  or 
promise ;  but  such  acknowledgment  or  promise  must  be  in  writing,  signed  by  the 
party  to  be  charged  thereby. 

Sec.  25.  (4102.)  Effect  of  Bar.  —  When  a  right  of  action  is  barred  by  the 
provisions  of  any  statute,  it  shall  be  unavailable  either  as  a  cause  of  action  or 
ground  of  defence. 

Chapter  37. 

2890.  Sec.  106.  Action  against  Executors.  —  No  executor  or  administrator, 
after  having  given  notice  of  his  appointment,  as  provided  in  this  act,  shall  be  lield 
to  answer  to  the  suit  of  any  creditor  of  the  deceased,  unless  it  be  commenced  within 
three  years  from  the  time  of  lus  giving  bond. 

Chafteb  50. 

3305.  Sec.  7.  Indian  Lands.  —  Three  years'  quiet,  undisturbed,  actual  posses- 
sion  of  any  such  lands  by  any  purchaser  thereof,  in  good  faith  as  aforesaid,  under 
color  of  title,  shall  be  a  complete  bar  to  any  action  for  the  recovery  of  said  lands  by 
the  holder  of  any  adverse  title  to  the  same,  and  such  possession  shall  be  deemed  to 
vest  in  the  possessor  a  full  and  complete  title  to  the  same  in  fee  simple. 

Chapter  107. 

6995.  Sec.  141.  Action  to  Recover  Land  sold  for  Taxes.  —  Any  suit  or 
proceeding  against  the  tax  purchaser,  his  heirs  or  assigns,  for  the  recovery  of  lands 
sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  conveyance  of  lands  for  taxes,  except 
in  cases  where  the  taxes  have  been  paid  or  the  land  redeemed  as  provided  by  law, 
shall  be  commenced  within  five  years  from  the  time  of  recording  the  tax  deed,  and 
not  thereafter. 


KENTUCKY. 

GENERAL  STATUTES,  1881.    Chap.  71. 

Limitation  of  Actions. 

Aet.  I.  —  Actions  for  the  Recovery  ofBeal  Estate* 

Section  1.  Limitation  of  Fifteen  Tears. — An  action  for  the  recovery  of 
real  property  can  only  be  brought  within  fifteen  years  after  the  right  to  institute 
it  first  accrued  to  the  plaintiff,  or  to  the  person  through  whom  he  claims. 
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Sec.  2.  Disability  of  Infanta,  Ao.  —If,  at  the  time  the  right  of  any  person 
to  bring  an  action  for  the  recovery  of  real  property  first  accrued,  such  person 
was  an  infant,  married  woman,  or  of  unsound  mind,  then  such  person,  or  the 
person  claiming  through  him,  may,  though  the  period  of  fifteen  years  has  ex- 
pired, bring  the  action  within  three  years  after  the  time  such  disability  is 
removed. 

Sec.  3.  Disability  must  esdat  at  time  Aotion  acorued.  —  The  time 
within  which  an  action  for  the  recovery  of  real  property  may  be  brought  shall 
not  be  extended  by  reason  of  any  disability  which  did  not  exist  when  the 
right  to  bring  the  action  first  accrued,  nor  by  reason  of  any  disability  of  the 
heirs  of  the  person  to  whom  the  right  first  accrued. 

Sec.  .4.  Thirty  Tears  Utmost  Idmit.  —  The  period  within  which  an  action 
for  the  recovery  of  real  property  may  be  brought  sliall  not  in  any  case  be 
extended  beyond  thirty  years  from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  the  plaintiff,  or  the  person  through  whom  he  claims,  by 
reason  of  any  death,  or  the  existence  or  continuance  of  any  disability  whatever. 

Sec.  5.  A  Mere  Claim  shall  not  presume  Right  of  Entry.  —  No  con- 
tinual  claim  upon  or  near  real  property  shall  preserve  a  right  to  bring  an 
action. 

Sec.  6.  Feme  Covert,  her  Heirs,  &o.  —  If  a  woman,  after  she  arrives  at 
the  age  of  twenty-one  years,  join  with  her  husband  in  the  conveyance  of  her 
lands  or  chattels  real,  and  acknowledge  the  conveyance  before  an  officer  au- 
thorized to  take  her  acknowledgment,  of  the  conveyance,  no  action  shall  be 
brought  by  her  for  the  recovery  of  the  lands  or  chattels  real  mentioned  in 
such  conveyance,  unless  the  action  is  commenced  by  her  within  three  years 
after  she  becomes  discovest,  and  no  action  shall  be  brought  by  her  heirs  or 
devisees,  or  vendees,  for  any  such  lands  or  chattels  real,  unless  it  be  brought 
within  three  years  after  their  right  first  accrued;  except  the  vendees  afore- 
said, who  must  sue  in  one  year  from  the  date  of  their  purchase,  and  not  after. 

Sec.  7.  When  Married  Woman  is  of  Unsound  Mind.  —  If,  in  any  case 
mentioned  in  the  last  section,  the  woman,  when  she  became  discovert,  was 
of  unsound  mind,  an  action  may  be  brought  by  her,  or  those  claiming  under 
her,  except  vendees,  within  three  years  next  after  the  removal  of  such  disabil- 
ity, or  next  after  her  death,  whichever  has  or  may  happen  first.  And  when 
the  woman  dies  during  coverture,  and  her  heirs  are  all  luxder  the  disability 
of  coverture,  infancy,  or  unsoundness  of  mind,  when  the  right  to  bring  the 
action  accrues  to  them,  the  action  may  be  brought  within  three  years  next 
after  the  removal  of  such  disability  as  to  any  of  them. 

Sec.  8.  Ten  Tears  Utmost  Idmit  to  Feme  Covert  or  her  Heirs.  — But 
the  period  within  which  an  action  for  the  recovery  of  real  property,  in  any 
case  mentioned  in  the  sixth  section  of  this  article,  may  be  brought,  shall  not 
be  extended  beyond  ten  years  from  the  time  the  woman  became  discovert,  or 
the  right  of  her  heirs  or  devisees  to  bring  the  suit  first  accrued,  whichever  has 
or  may  happen  first  by  reason  of  any  disability  whatever. 


Art..  II.  — Possession  of  Seven  Tears,  with  Title, 

Sec.  I.  Possession  of  Seven  Tears  with  Record  Title.  —No  action  at 
law  or  in  equity  shall  be  brought  under  or  by  virtue  of  an  adverse,  interfering 
entry,  survey,  or  patent,  to  recover  the  title  or  possession  of  land  from  an 
occupant  where  he,  or  the  person  under  whom  he  claims,  has  a  connected  title 
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thereto  in  law  or  equity,  deducible  of  record  from  the  Commonwealth,  and 
has  or  shall  hare  had  an  actual  occupancy  of  the  same  by  settlement  thereon, 
under  such  title,  for  seven  years  before  the  commencement  of  the  action;  and 
such  possession  of  hmd  shall  bar  and  toll  the  right  of  entry  into  such  land  by 
any  person,  under  an  adverse  title  or  claim,  and  such  possession  as  will  bar 
the  right  to  recover  the  same  shall  vest  the  title  in  the  occupant  or  his  vendee. 
This  limitation  shall  not  apply  to  a  person  who  is  an  infant,  a  married  woman, 
of  unsound  mind,  or  out  of  the  United  States  in  the  employment  of  the 
United  States  or  of  this  Statci  at  the  time  the  cause  of  action  accrued,  nor 
until  seven  years  after  the  removal  of  such  disability;  but  the  disability  of  one 
of  several  claimants  shall  save  only  his  own  right,  and  not  that  of  another. 

Aet.  III.  —  Aetioiu  other  than  for  Real  Estate, 

Sec.  1.  Limitation  to  Aotions  other  than  for  Real  Estate;*  when 
Fifteen  Tears.  —  Civil  actions,  other  than  those  for  the  recovery  of  real  prop- 
erty, shall  be  commenced  within  the  following  periods  after  the  cause  of  action 
has  accrued,  and  not  after:  An  action  upon  a  judgment  or  decree  of  any 
court  of  this  State  or  of  the 'United  States,  or  of  any  State  or  Territory  there- 
of, the  period  to  be  computed  from  the  date  of  the  last  execution  thereon;  an 
action  or  suit  upon  a  recognizance,  bond,  or  written  contract;  an  action  upon 
the  official  bond  of  a  sherif,  marshal,  sergeant,  clerk,  constable,  or  any  other 
public  officer,  or  any  commissioner,  receiver,  curator,  personal  representative, 
guardian,  committee,  or  trustee  appointed  by  a  court  or  authority  of  law;  an 
action  upon  an  appeal  bond,  or  bond  given  on  a  supersedeas,  attachment,  injunc- 
tion, order  of  arrest,  or  for  the  delivery  of  property,  or  for  the  forthcoming  of 
property,  or  to  obey  or  perform  an  order  or  judgment  of  court  in  an  action,  or 
upon  a  bond  for  costs,  or  any  other  bond  taken  by  a  court  or  judge,  or  by  an 
officer  pursuant  to  the  directions  of  a  court  or  judge,  in  an  action,  or  after 
judgment  or  decree,  or  upon  a  replevin,  sale,  or  delivery  bond  taken  under  an 
execution,  decree,  or  warrant  of  distress,  upon  an  indemnifying  bond  taken 
under  a  statute,  or  upon  a  bond  to  suspend  a  proceeding  or  sale  under  execu- 
tion, distress  warrant,  order,  or  decree,  or  other  judicial  proceeding,  or  upon  a 
bond  or  obligation  for  the  payment  of  money  or  property,  or  for  the  perform- 
ance of  any  undertaking,  —  shall  be  commenced  within  fifteen  years  after  the 
cause  of  action  first  accrued. 

Sec.  2.  "When  Five  Tears.  —  An  action  upon  a  contract  not  in  writing, 
signed  by  the  party,  express  or  implied ;  an  action  upon  a  liability  created  by 
statute,  when  no  other  time  is  fixed  by  the  statute  creating  the  liability;  an 
action  for  a  penalty  or  forfeiture  when  no  time  is  fixed  by  the  statute  or  law 
prescribing  the  same ;  an  action  for  trespass  on  real  or  personal  property ;  an 
action  for  the  profits  of  or  damages  for  withholding  real  or  personal  property; 
actions  for  the  taking,  detaining,  or  injuring  personal  property,  including 
actions  for  the  special  recovery  thereof;  an  action  for  the  injury  to  the  rights 
of  the  plaintiff,  not  arising  on  contract,  and  not  hereinafter  enumerated;  an 
action  upon  a  bill  of  exchange,  check,  draft,  or  order,  or  any  indorsement 
thereof,  or  upon  a  promissory  note,  placed  upon  the  footing  of  a  bill  of  ex- 
change ;  an  action  to  enforce  the  liability  of  a  steamboat  or  other  vessel ;  an 
action  upon  an  account  concerning  the  trade  of  merchandise  between  merchant 
and  merchant,  or  their  agents;  an  action  for  relief  on  the  ground  of  fraud  or 
mistake,  and  an  action  to  enforce  the  liability  of  bail,  —  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued. 
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Sec.  3.  When  One  Tear.  — An  action  for  an  injury  to  the*  person  of  the 
plaintiff,  or  of  his  wife,  child,  ward,  apprentice,  or  servant,  or  for  injuries  to 
person,  cattle,  or  stock  by  railroads,  or  by  any  company  or  corporation;  an 
action  for  a  malicious  prosecution,  conspiracy,  arrest,  seduction,  criminal  con- 
yersation,  or  breach  of  promise  of  marriage;  an  action  for  libel  or  slander;  an 
action  for  the  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process, — 
shall  be  commenced  within  one  year  next  after  the  cause  of  action  accrued, 
and  not  thereafter. 

Sec.  4.  Uatiry,  One  Tear.  —  And  no  action  shall  be  prosecuted  in  any  of 
the  courts  of  this  Commonwealth,  for  the  recovery  of  usury  theretofore  paid, 
for  the  loan  or  forbearance  of  money,  or  other  thing  against  the  loanee  or  for- 
bearee,  or  assignee,  or  either,  unless  the  same  shall  have  been  instituted  within 
one  year  next  after  the  payment  thereof;  and  this  limitation  shall  apply  to  all 
payments  made  on  all  demands,  whether  evidenced  in  writing  or  existing  in  parol. 

Sec.  5.  Merchaut'a  Aooount,  Two  Teara.  -^  An  action  upon  a  mer- 
chant's account,  for  goods,  wares,  and  merchandise  sold  and  delivered,  or  any 
article  charged  in  such  store  account,  shall  be  commenced  within  two  years 
next  after  the  cause  of  action  accrued.  In  every  action  upon  such  merchant's 
account  as  last  above  described  the  limitations  shall  be  computed  from  the 
first  day  of  January  next  succeeding  the  respective  dates  or  times  of  the  deliv 
ery  of  the  several  articles  charged  in  the  account ;  and  judgment  shall  be  ren- 
dered for  no  more  than  the  amount  of  such  articles  as  were  actually  charged 
or  delivered  within  two  years  preceding  that  in  which  the  action  was  brought; 
and  if  any  merchant  or  trader  shall  wilfully  postdate  any  article  charged  in 
such  account,  or  the  receipt  for  the  delivery  thereof,  or  cause  it  to  be  done,  he 
shall  forfeit  tenfold  the  amount  of  such  article  postdated,  to  be  credited  to  the 
person  against  whom  the  account  may  be,  and  such  credit  shall  be  allowed  such 
person  in  any  action  on  the  account  without  any  written  pleading  setting  it  up. 

S£C.  6.  AcUona  for  Relief  f<Mr  Fraud,  &c.  —  In  actions  for  relief  for  fraud 
or  mistake,  or  damages  for  either,  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud  or  mistake;  but  no  such  action 
shall  be  brought  ten  years  after  the  time  of  making  the  contract  or  the  per- 
petration of  the  fraud. 

Sec.  7.  Aoooont  between  Merchant  and  Merchant.  —  In  an  action  to 
recover  a  balance  due  upon  a  mutual  open  and  current  account,  concerning  the 
trade  of  merchandise  between  merchant  and  merchaut,  or  their  agents,  where 
there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the  account 
claimed,  or  proved  to  be  chargeable  on  the  adverse  side. 

Sec.  8.  Righta  of  Infanta  againat  Fldnciarlea.  —  The  right  of  action 
upon  the  official  bond  of  a  guardian,  personal  representative,  curator,  of  the 
sheriff,  or  the  officer  acting  as  personal  representative,  or  of  any  other  person 
receiving  and  holding  money  to  be  distributed  to  a  ward,  distributee,  or  devisee, 
under  the  order  of  court  or  by  authority  of  law  of  a  ward,  distributee,  or  devisee, 
or  other  person  entitled,  who  was  an  infant  when  such  bond  was  executed, 
shall  not  be  deemed  to  have  accrued,  unless  otherwise  expressed  in  said  bond, 
before  the  plaintiff  attained  the  age  of  twenty-one  years.  Where  there  are 
several  wards,  or  several  distributees,  or  devisees,  or  other  beneficiaries  secured 
by  the  same  bond,  who,  or  some  of  whom,  were  infants  when  the  bond  was 
given,  the  right  of  action  of  each  one  of  such  infants  shall  not  be  deemed  to 
have  accrued  before  he  attained  the  age  of  twenty-one  years. 
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Sec.  9-  Aottons  not  otherwisa  provided  for.  —  An  action  for  relief,  not 
provided  for  in  this  or  some  other  chapter,  can  only  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued. 

Sec.  10.  State.  —  The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  by  or  in  the  name  of  the  Commonwealth,  in  the  same  manner 
as  to  actions  by  private  persons,  except  where  a  different  time  is  prescribed  by 
some  other  chapter  in  this  revision. 

Art.  IY. —  General  Provisions. 

Sec.  1.  "When  Aotioii  la  deemed  to  have   been  oommenced.  —  An 

action  shall  be  deemed  to  have  been  commenced  at  the  date  of  the  first  sum- 
mons or  process  issued  in  good  faith  from  the  court  or  tribunal  haviog 
jurisdiction  of  the  cause  of  action. 

Sec.  2.  Actions  by  Infanta,  &c.  —  If  a  person  entitled  to  bring  any  of 
the  actions  mentioned  in  the  third  article  of  this  chapter,  except  for  a  penalty 
or  forfeiture,  was,  at  the  time  the  cause  of  action  accrued,  an  infant,  married 
woman,  or  of  unsound  mind,  the  action  may  be  brought  within  the  like  num- 
ber of  years  after  the  removal  of  such  disability  or  death  of  the  person,  which- 
ever happened  first,  that  is  allowed  to  a  person  having  no  such  impediment  to 
bring  the  same  after  the  right  accrued. 

Sec.  3.  Death  of  Claimant,  Effect  o£  —  If  a  person  entitled  to  bring  any 
action  mentioned  in  the  third  article  of  this  chapter  dies  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survives,  the  ac- 
tion thereon  may  be  brought  by  his  representative  after  the  expiration  of  that  time, 
if  commenced  within  one  year  after  his  qualification. 

Sec.  4.  Death  of  Claimant  before  Cause  of  Action  accnxed.  — If  a 
person  dies  before  the  time  at  which  the  right  to  bring  any  action  mentioned  in  the 
third  article  of  this  chapter  would  have  accrued  to  him  if  he  had  continued  alive, 
and  there  is  an  interval  of  more  than  three  years  between  his  death  and  the  qualifi- 
cation of  his  personal  representative,  such  representative,  for  purposes  of  this 
chapter,  shall  be  deemed  to  have  qualified  on  the  last  day  of  such  period  of  three 
years. 

Sec.  5.  Death  of  Person  liable  to  Action  before  Limitation  expires. 
—  If  a  person  against  whom  any  action  mentioned  in  the  tliird  article  of  this  chapter 
may  be  brought,  dies  before  the  expiration  of  the  time  limited  for  the  commeuce- 
ment  thereof,  and  the  cause  of  action  survives,  an  action  may  be  commenced  against 
his  personal  representative,  devisees,  or  heirs,  or  all,  after  the  expiration  of  that 
time,  and  within  one  year  after  the  qualification  of  his  personal  representative ;  and 
if  there  is  no  personal  representative  the  action  may  be  brought  against  his  heirs  or 
devisees,  or  both,  after  the  expiration  of  the  time  limited  for  bringing  the  same,  and 
within  two  years  after  his  death. 

Sec.  6.  Personal  Representative  exempt  from  Suit  after  Seven  Tears, 
^vhen.  —  No  action  against  a  personal  representative,  who  has  settled  his  accounts, 
and  made  distribution  of  the  whole  assets  in  his  hands,  on  any  judgment  or  decree 
against  such  testator  or  intestate,  or  on  any  contract  made  by  him,  shall  be  brought 
after  the  expiration  of  seven  years  after  the  qualification  of  such  representative. 

Sec.  7.  Action  accruing  against  a  Decedent  in  his  Lifetime  barred  as 
against  his  Heir,  Ac,  when.  —  No  action  upon  a  cause  which  accrued  against 
a  deceased  person  in  his  lifetime  shall,  when  his  estate  has  been  distributed  and 
divided,  be  brought  against  his  heirs  or  devisees,  jointly  with  his  personal  repre- 
sentative, after  the  expiration  of  seven  years  from  his  death. 
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Sfic.  8.  Absence  from  the  State.  —  If,  at  any  time,  any  cause  of  action,  men- 
tioned in  the  third  article  of  this  chapter,  accrues  against  a  resident  of  this  State  he 
is  absent  therefrom,  the  period  limited  for  the  commencement  of  the  action  there- 
upon against  him  shall  be  computed  from  the  time  of  his  return  to  this  State. 

Sec.  9.  Abaenoe  of  Defendant  obetraoting  Proaecution.  —  When  a  cause 
of  action,  mentioned  in  the  third  article  of  this  chapter,  accrues  against  a  resident 
of  this  State,  and  he,  by  departing  therefrom,  or  by  absconding  or  concealing  him- 
self, or  by  any  other  indirect  means  obstructs  the  prosecution  of  the  action,  the  time 
of  the  continuance  of  such  absence  from  the  State,  or  obstruction,  shall  not  be  com- 
puted as  any  part  of  the  period  within  which  the  action  may  be  commenced.  But 
this  saving  shall  not  prevent  the  limitation  from  operating  in  feyor  of  any  other 
person  not  so  acting,  whether  he  is  a  necessary  party  to  the  action  or  not 

Sec.  10.  Temporary  Preaenoe  In  the  State,  Effect  ol  —  Limitation  shall 
not  begin  to  run  in  favor  of  persons  coming  temporarily  into  this  State,  but  attaches 
only  in  favor  of  actual  residents  in  good  faith,  and  after  notice  to  the  person  to  be 
affected  thereby. 

Sec.  11.  Effect  of  War.  —  When  the  plaintiff  is  an  alien,  and  a  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
the  war  is  not  to  be  computed  as  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Sec.  12.  Injunction.  — When  the  collection  of  a  judgment  or  the  commence- 
ment of  an  action  is  stayed  by  injunction,  the  time  of  the  continuance  of  the  in- 
junction is  not  part  of  the  period  limited  for  the  collection  of  the  judgment  or  the 
commencement  of  the  action. 

Sec.  13.  Confinement  In  the  Penitentiary.  —  The  time  of  the  confinement 
of  the  plaintiff  in  the  penitentiary  is  not  a  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

Sec  14.  Diaability  mnat  eziat  when  Cauae  of  Action  accrued.  —  No 
person  can  avail  himself  of  a  disability  in  any  action,  mentioned  in  the  third  article 
of  this  chapter,  unless  it  existed  when  his  cause  of  action  accrued. 

Sec  15.  Several  Diaabilitiea  coezlating.  —  When  two  or  more  disabilities 
coexist  in  the  same  person  at  the  time  the  right  of  action  accrues,  the  limitation 
does  not  attach  until  they  are  all  removed. 

Sec  16.  Mortgagee  of  Real  Property  in  Adverae  Poaaeaaion  for  Fifteen 
Teara,  protected.  —  After  a  mortgagee  of  real  property,  or  any  person  claiming 
under  him,  has  had  fifteen  years'  continued  adverse  possession,  no  action  shall  be 
brought  by  the  mortgagor,  or  any  one  claiming  under  him,  to  redeem  it. 

Sec.  17.  If  of  Peraonal  Property,  then  Five  Teara.  —  The  provision  of 
the  last  section  shall  apply  in  case  of  a  mortgage  of  personal  property,  with  the 
difference  that  the  period  within  which  the  action  to  reideem  may  be  brought  shall 
be  five  years. 

Sec  18.  Foreign  Judgment  barred  at  Home,  barred  here,  except.  — 
When,  by  the  laws  of  any  other  State  or  country,  an  action  upon  a  judgment  or  de- 
cree rendered  in  such  State  or  country  cannot  be  maintained  there  by  reason  of  the 
lapse  of  time,  and  such  judgment  or  decree  is  incapable  of  being  otherwise  en- 
forced there,  an  action  upon  the  same  cannot  be  maintained  in  this  State,  except 
in  favor  of  a  resident  thereof,  who  has  had  the  cause  of  action  from  the  time  it 
accrued. 

Sec  19.  Cauae  of  Action  barred  in  State  where  it  originated.  —  When 
a  cause  of  action  has  arisen  in  another  State  or  country,  between  residents  of  such 
State  or  country,  or  between  them  and  residents  of  another  State  or  country,  and 
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by  the  laws  of  tbe  State  or  country  where  the  cause  of  action  accrued  an  action  can- 
not be  maintained  thereon  by  reason  of  the  bipse  of  time,  no  action  can  be  main- 
tained thereon  in  this  State. 

Sec.  20.  Tmata  ilnd  Salts  by  Vendee  in  Possession  to  obtain  a  Title. 
—  The  provisions  of  this  chapter  shall  not  apply  in  the  case  of  a  contiuaing  and 
subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property  in  the  possession 
thereof,  to  obtain  a  conveyance. 

Sec.  21.  Injunction  or  other  Restraint.  — In  all  cases  where  the  doing  of  an 
act' necessary  to  save  any  right  or  benefit  is  restrained  or  suspended  by  injunction 
or  other  lawful  restraint,  vacancy  in  office,  absence  of  an  officer,  or  his  refusal  to 
act,  the  time  covered  by  the  injunction,  restraint,  vacancy,  absence,  or  refusal  to  act 
shall  not  be  estimated  in  the  application  of  any  statute  of  limitations.' 

Sec.  22.  Dismissal  of  Action.  —  When  an  action  has  been  or  shall  be  com- 
menced in  due  time,  and  in  good  faith,  in  any  court  of  this  Commonwealth,  and 
tbe  defendants,  or  either  of  them,  have  or  shall  make  defence,  and  it  shall  be 
adjudged  that  such  court  had  or  has  no  jurisdiction  of  the  action,  the  plaintiff  or 
his  representative  may,  within  three  months  from  the  time  of  such  judgment,  com- 
mence a  new  action  in  the  proper  court,  and  the  time  between  the  commencement 
of  the  first  and  last. action  shall  not  be  eoonted  in  apf^ying  the  limitation. 

AjKT.  y.  —  When  IdmUation  begins  to  run  in  respect  to  Streets,  Alleys y  ^c,  and 

Public  Roads. 

Sec.  1.  Generally.  —  The  limitations,  mentioned  in  the  first  article  of  this 
chapter,  shall  not  begin  to  run  in  respect  to  actions  by  any  town  or  city  for  the 
recovery  of  any  street,  alley,  or  other  public  easement,  or  any  part  of  either,  or  the 
use  thereof  in  such  town  or  city,  until  the  trustees,  or  the  council  or  the  corpora- 
tion, by  whatever  name  known  or  called,  have  been  notified  in  writing  by  the  party 
in  possession,  or  about  to  take  possession,  to  the  effect  that  such  possession  will  be 
adverse  to  the  right  or  title  of  such  town  or  city.  Until  such  notice  is  given,  all 
possession  of  streets,  alleys,  and  public  easements,  or  any  part  of  either,  in  any 
town  or  city,  shall  be  deemed  amicable,  and  the  person  in  possession  the  tenant  at 
will  of  such  town  or  city.  * 

Sec.  2.  As  to  Public  Roads.  —  Limitation  shall  not  begin  to  run  in  favor 
of  any  person  in  the  possession  of  any  public  road,  or  of  any  part  thereof,  until 
written  notice  shall  be  given  to  the  county  court  of  the  county  in  which  the  road 
is  situated,  that  such  possession  is  adverse  to  the  right  of  the  public  to  the  use  of 
such  road. 

Art.  VI.  —  Surety*    Time  disallowed.     When  Limitation  begins  to  run  in  respect  to 
Stolen  Property*     What  Sufficient  Promise  to  revive  a  Barred  Cause  of  Action. 

Sbc.  1.  Snre^,  when  discharged  from  Liability  on  Judgments,  aeo.< — 

k  surety  shall  be  discharged  from  all  liability  under  any  judgment  or  decree,  after 
the  lapse  of  seven  years,  without  any  execution  issued  thereon,  and  prosecuted  in 
good  faith  for  the  collection  thereof. 

Sec.  2.  Surety  in  Bond  discharged,  when.— A  surety  in  any  bond,  given 
in  the  course  of  any  judicial  proceeding,  shall  be  discharged  from  all  liability  there- 
on, unless  suit  be  brought  thereon  within  seven  years  after  the  accruing  of  the 
cause  of  action. 

Sec.  3.  Surety  for  Fiduciaries  discharged  from  Zaability  to  Ward,  Ac, 
when.  —  A  surety  for  an  executor,  administrator,  guardian,  or  curator,  or  for  a 
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sheriff  to  whom  a  decedent's  estate  has  been  transferred,  shall  be  discharged  from 
all  liability  as  such,  to  a  distributee,  devisee,  or  ward,  when  five  years  shall  have 
elapsed  without  suit,  after  the  accruing  of  the  cause  of  action,  and  after  the  attain- 
ing of  full  age  by  the  devisee,  distribatee,  or  ward ;  but  the  failure  to  commence 
action  in  time  by  one  shall  not  affect  the  right  of  another. 

Sec  4.  Surety  on  Ordinary  Obligation,  discharged,  when.  —  A  surety 
in  any  obligation  or  contract,  other  than  those  provided  for  in  the  next  two  preced- 
ing sections,  shall  be  discharged  from  all  liability  thereon,  when  seven  years  shall 
have  elapsed  without  suit  thereon,  after  the  cause  of  action  accrued. 

Sec.  5.  Savings  and  Exceptions  to  the  Application  of  this  Article.  — 
The  limitations  given  in  the  nelt  four  preceding  sections  shall  not  apply  to  so 
much  of  the  time  ekpsed  when  there  was  no  executor,  administrator,  or  other  per- 
son authorized  to  commence  an  action,  nor  to  the  six  mouths  during  which  an 
action  cannot  be  brought  against  a  personal  representative ;  nor  to  any  delay  as- 
sented to  by  the  surety,  in  writing.  And  if  judgment  be  rendered  for  the  plaintiff, 
in  any  case  provided  for  in  those  four  sections,  and  the  same  be  afterwards  reversed 
or  arrested,  so  that  the  plaintiff  takes  nothing  thereby,  he  may  commence  another 
action  witliin  one  year  thereafter.  And  if  such  surety  shall  abscond,  conceal  him. 
self,  or  by  removal  from  the  State,  or  otherwise,  obstruct  or  hinder  his  being  sued, 
the  time  of  such  obstruction  shall  not  be  computed  as  part  of  the  time  of  limitation 
in  said  sections  allowed.  And  if  such  judgment  be  obstructed  by  appeal,  super- 
sedeas, or  injunction,  the  time  of  such  obstruction  shall  also  be  disallowed. 

Sec.  6.  Action  for  Recovery  of  Stolen  Property  may  be  brought, 
^rhen.  —  Actions  for  the  recovery  of  stolen  property  may  be  commenced  against 
any  person  having  had  the  same  in  possession  within  one  year  from  the  time  the 
property  is  found  by  the  owner  thereof,  and  not  after ;  and  actions  for  the  recovery 
of  damages,  or  the  value  of  stolen  property,  must  be  commenced  against  the  thief, 
or  any  accessory,  within  one  year  from  the  time  of  the  discovery  of  the  liability. 

Cha-PTEe  29. 

Sec.  3d.  Action  to  recover  Statutory  Penalty.  *-An  action  or  procedure 
at  the  instance  of  any  person  to  recover  any  such  penalty,  shall  be  commenced 
within  one  year  after  the  right  to  such  penalty  accrued,  and  not  after,  unless  a 
different  time  is  allowed  by  the  law  imposing  the  penalty.  .  •  . 

Chapter  47. 

Sec.  4.  Money  lost  at  Gaming.  —  If  such  loser  or  his  creditor  do  not  sne 
for  the  money  or  thing  lost,  within  six  months  after  its  payment  or  delivery,  and 
prosecute  the  suit  to  recovery  with  due  diligence,  any  other  person  may  sue  the 
winner,  and  recover  treble  the  amount  or  value  of  the  money  or  thing  lost,  if  suit 
be  so  brought  within  five  years  from  the  delivery  or  payment. 

Chapter  53. 

Sec.  4.  Divorce.  ...  An  action  for  divorce  must  be  brought  within  five  years 
next  after  the  doing  of  the  act  compbiined  of  .  .  • 
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LOUISIANA. 

VOORHIES'S  KEVISBD  STATUTES,  1876. 

F££8C&IFTI0ir. 

Section  2808.  Praacriptloii  of  Contraota  and  JudgmontB  between  Per., 
sons  reeidlng  In  other  States.  —  WheneTer  any  contract  or  obligation  has  been 
entered  into  or  judgment  rendered  between  persons  who  reside  out  of  the  State  of 
Louisiana,  and  to  be  paid  or  performed  out  of  this  State,  and  the  said  contract, 
obligation,  or  judgment  is  barred  by  prescription  or  the  statute  of  limitations  of  the 
place  where  the  contract  and  obligation  is  to  be  performed  or  judgment  executed, 
the  same  shall  be  considered  and  held  as  barred  by  prescription  in  Louisiana,  upon 
the  debtor  who  is  thus  discharged  subsequently  coming  into  this  State. 

Sec.  2809.  All  Informalitlea  preaorlbed  in  Flye  Teara.  —  All  informalities 
connected  with  or  growing  out  of  any  public  sale,  made  by  any  person  authorized 
to  sell  at  public  auction,  shall  be  prescribed  against  by  those  daiming  under  such 
sale,  after  the  lapse  of  five  years  from  the  time  of  making  it,  whether  against  minors, 
married  women,  or  interdicted  persons. 

Sec.  2810.  Abaenteee  and  Non-reeidents  placed  upon  the  aame  Foot* 
ing  aa  Reaidenta.  —  The  laws  of  prescription  now  existing,  whereby  absentees 
and  non-residents  of  the  State  are  entitled  to  longer  periods  than  persons  present  or 
resident  in  the  State,  before  prescription  can  be  acquired  against  them,  are  abolished ; 
and  hereafter  absentees  or  non-residents  of  the  State  are  to  stand  on  the  same  foot- 
ing, in  relation  to  the  laws  of  prescription,  as  persons  present  or  residents  of  the 
State ;  Provided^  that  this  section  shall  not  apply  to  any  prescription  of  one  year  or 
less. 

Sec.  2811.  Preacriptlon  of  Aooounte.  —  The  accounts  of  retaflers  of  pro* 
visions  and  liquors,  and  the  accounts  of  all  merchants,  whether  selling  by  wholesale 
or  retail,  within  this  State,  shall  be  prescribed  by  the  lapse  of  three  years  from  the 
time  the  articles  charged  shall  have  been  furnished  to  the  purchaser ;  Provided,  the 
above  shall  not  apply  to  retail  vendors  of  ardent  spirits  in  less  quantity  than  one 
quart.  The  prescription  of  all  open  accounts,  the  prescription  of  which  is  ten  years 
under  existing  laws,  shall  be  prescribed  by  five  years. 

Sec.  2812.  Presorlptlon  of  PromUaory  Notes.  —  All  promissory  notes, 
whether  the  same  is  negotiable  or  otherwise,  shall  be  prescribed  by  five  years. 

Sec.  2813.  Prescription  of  Judgments.  —  Hereafter  all  judgments  for  money, 
whether  rendered  within  or  without  tlie  State,  shall  be  prescribed  by  the  lapse  of 
ten  years  from  the  rendition  of  such  judgment ;  Provided,  Agtcever,  that  any  party 
interested  in  any  judgment  may  have  the  same  revived  at  any  time  before  it  is  pre- 
scribed by  having  a  citation  issued  according  to  law,  to  the  defendant  or  his  repi%- 
sentative,  from  the  court  which  rendered  the  judgment;  and  if  he  be  absent,  the 
court  may  appoint  a  curator  ai  hoc  to  represent  him  in  the  proceedings,  upon  whom 
the  citation  shall  be  served,  unless  the  defendant  or  his  representative  shows  good 
cause  why  the  judgment  should  not  be  revived. 

Reyiying  Judgments.  —  Any  judgment,  revived  as  provided  above,  shall  con- 
tinue in  full  force  for  ten  years  from  the  date  of  the  order  of  court  reviving  the 
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same;  and MiyJQdgmeQt  maj  be  rcviyed*  as  hereia  ptovided  for,  as  often  as  the 
party  interested  may  desire. 

.  S£c.  2814  Jdmitatioo  of  Time  wltJiiii  wUoh  Proseoutioii  may  be  oar- 
ried  on. —  No  person  shall  be  prosecuted,  tried,  or  punished  for  any  offence, 
wilful  murder,  arson,  robbery,  forgery,  and  counterfeiting  excepted,  unless  the  in- 
dictment or  presentment  for  the  same  be  found  or  exhibited  within  one  year  next 
after  the  offence  shall  baTe  been  made  known  to  a  public  officer  having  the  power 
to  direct  the  investigation  or  prosecution.  Nor  shall  any  person  be  prosecuted  for 
any  fine  or  forfeiture,  under  any  hiw  of  this  State,  unless  the  prosecution  for  the 
same  shall  be  instituted  within  six  months  from  the  time  of  incurring  such  a  fine  or 
forfeiture.  Nothing  herein  contained  shall  extend  to  any  person  absconding  or 
fleeing  from  justice. 

BoitB,  ^vhen  to  be  brought.  —  All  suits  for  the  redhibitory  defects  of  animals 
must  be  instituted  within  two  months  after  the  date  of  the  sale  thereof. 

Sec.  3816.  Preaoriptlon  In  Payor  of  Bheriffa  and  Secoritlea.  —  The 
sheriffs  and  their  securities  shall  be  able  to  prescribe,  against  their  acts  of  mis- 
feasance, nonfeasance,  costs,  offences,  and  quasi-offences,  alter  the  lapse  of  two- 
years. from  the  day  of  the  omission  or  commission  of  the  acts  complained  of. 

Skc.  2817.  Term  of  Preaoriptlon  of  PrlvUegea  agalnat  Bbipa,  &o.  —  The 
term  of  prescription  of  privilege  against  ships^  steamboats,  and  other  vessels  shall, 
be  six  months. 

Sec  2818.  Parol  Bvidenoe  inadmiaalble  to  abow  Interruption  hy 
Aoknowledgment  of  Preaoriptlon  againat  a  Judgment.  —  Hereafter 
parol  evidence  shall  not  be  received  to  prove  any  acknowledgment  and  promise  to 
pay  any  judgment,  sentence,  or  decree  of  any  court  of  competent  jurisdiction,  either 
in  or  out  of  this  State,  for  the  purpose  or  in  order  to  take  such  judgment,  sentence,, 
or  decree  out  of  prescription,  or  to  recover  the  same  after  prescription  has  run  or 
been  completed ;  but  in  all  such  cases  the  acknowledgment  and  promise  to  pay  shall: 
be  proven  by  written  evidence,  signed  by  the  debtor  himself,  or  his  specially  author- 
ised agent  or  attorney  in  fact. 

Sec.  2819.  Parol  Bvldenoe  of  Aoknowledgment,  ao  aa  to  Interrupt 
Preaoriptlon  by  Peraona  deoeaaed,  Inadmiaalble. — Hereafter  parol  evi- 
dence shall  not  be  received  to  prove  any  acknowledgment  or  promise  of  a  party 
deceased,  to  pay  any  debt  or  liability  against  his  succession,  in  order  to  take  suchi 
debt  or  liability  out  of  prescription,  or  to  revive  the  same  after  prescription  has  run 
or  been  completed ;  but  in  all  such  oases  the  acknowledgment  or  promise  to  pay 
shall  be  proven  by  written  evidence,  signed  by  the  party  deceased,  or  his  specially 
authorized  agent  or  attorney  in  fact. 

Sec.  2820.  Parol  Evidenoe  inadmiaalble  to  prowe  Promiae  to  pay  the- 
Debt  of  a  Third  Peraon.  —  Hereafter  parol  evidence  shall  not  be  received  to> 
prove  any  promise  to  pay  the  debt  of  a  third  person ;  but  in  all  such  cases  the 
promise  to  pay  shall  be  proven  by  written  evidence,  signed  by  the  party  to  be 
charged  or  by  his  specially  authorized  agent  or  attorney  in  fact. 

Src.  2821.  Parol  Evidenoe  inadmiaalble  to  prove  Promiae  to  pay 
Written  Obligation  when  Preaoriptlon  haa  already  run.  —  Hereatter 
parol  evidence  shall  not  be  received  to  prove  any  piomise  to  pay  any  written 
obligation  when  prescription  has  already  run ;  but  in  all  such  cases  the  promise 
to  pay  shall  be  proven  by  written  evidence. 

Sec.  2822.  Preaoriptlon  againat  Aotlona  agaljuit  the  City  in  Certain 
Caaea.  —  All  actions  for  the  enforcement  of  any  contract  entered  into  with  the  coi^ 
poration  of  the  city  of  New  Orleans  for  work  and  labor  to  be  performed,  and  for 
VOL.  n. — 22 
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the  recoTery  of  any  damages  alleged  to  hare  arisen  in  fiEivor  of  tbe  contractors  for 
any  breach  thereof  on  the  part  of  the  said  corporation,  shall  be  prescribed,  if  not 
instituted  within  one  year  after  the  expiration  of  the  time  within  which  such  con- 
tract is  required  to  be  performed,  or  such  damages  are  alleged  to  have  arisen. 

REVISED  CIVIL  CODE,  1889.     Title  XXIII.,  Chap.  2. 

Of  OccuPAjrcT,  Possbssiok,  ahb  PBESciUFriON. 

Of  PotsesiioH,  • 

Art.  3436.  To  be  able  to  acquire  possession  of  property,  two  distinct  things  are 
requisite :  — 

1.  The  intention  of  possessing  as  owner. 

2.  The  corporeal  possession  of  the  thing. 

Art.  3438.  One  may  acquire  possession  of  a  thing,  not  only  by  himself,  but 
also  through  others  who  receive  it  for  him  and  in  his  name.  But  in  this  case  it  is 
necessary  that  the  person  receiving  the  possession  should  have  had  intention  of 
.receiving  for  the  other. 

Art.  3439.  Children  and  insane  persons,  being  incapable  of  exercbing  a  wiD, 
cannot  acquire  by  themselves  the  possession  of  a  thing;  but  they  may  acquire, 
through  the  medium  of  their  tutor  or  curator,  because  the  will  exercised  by  the 
tutors  and  curators,  in  making  tlie  acquisition  for  such  persons,  supplies  the  defect 
of  will  under  which  they  labor. 

Art.  3440.  For  the  same  reason  corporations  may  acquire  the  possession  of  a 
thing,  through  the  agency  of  those  who  administer  their  affairs. 

Chap.  3. 

Sec.  2. — Of  the  Prescription  bt  which  the  Ownership  of  Propebtt 

is  acquired. 

{  I.  —  Of  tke  Prescription  of  Ten  Tears. 

Art.  3478.  He  who  acquires  an  immovable  in  good  faith  and  by  a  just  title, 
•prescribes  for  it  in  ten  years. 

Art.  3479.  To  acquire  the  ownership  of  immovables  by  the  species  of  pre- 
scription which  forms  the  subject  of  the  present  paragraph,  four  conditions  must 
.concur: — 

1.  Good  faith  on  the  part  of  the  possessor. 

2.  A  title  which  shall  be  legal  and  sufficient  to  transfer  the  property. 

3.  Possession  during  the  time  required  by  law,  which  possession  must  be  ac- 
companied by  tlie  incidents  hereafter  required. 

4.  And,  finally,  an  object  which  may  be  acquired  by  prescription. 

Art.  34S0.  The  good  faith,  spoken  of  in  the  preceding  article,  is  defined  in  the 
chapter  wliich  treats  of  possession. 

Art.  3481.  Good  faith  is  always  presumed  in  matters  of  prescription;  and  he 
who  alleges  bad  faith  in  the  possessor  must  prove  it. 

Art.  3482.  It  is  sufficient  if  tlie  possession  has  commenced  in  good  faith ;  and 
if  the  possession  should  afterwards  be  held  in  bad  faith,  that  shall  not  prevent  the 
prescription. 

Art.  3483.    To  be  able  to  acquire  by  the  species  of  prescription  mentioned  in 
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tliis  paragraph,  a  legal  and  transferable  title  of  ownership  in  the  possessor  is  neces- 
sary ;  this  is  what  is  called  in  law  a  just  title. 

Art.  3484.  By  the  term  just  tiile,  in  cases  of  prescription,  we  do  not  under- 
stand that  which  tiie  possessor  may  have  derived  from  the  true  owner,  for  then  no 
true  prescription  would  be  necessary,  but  a  title  which  the  possessor  may  have  re- 
ceived from  any  person  whom  he  honestly  believed  to  be  the  true  owner,  provided 
the  title  were  such  as  to  transfer  the  ownership  of  the  property. 

Akt.  3486.     It  is  necessary,  besides,  — 

1.  That  the  title  be  valid  in  point  of  form ;  for  if  the  possession  commenced  by 
a  title  void  in  that  respect,  it  cannot  serve  as  a  foundation  for  prescription. 

2.  That  the  title  be  certain ;  thus,  every  possessor  who  cannot  fix  exactly  the 
origin  of  his  possession  cannot  prescribe. 

3.  That  the  title  be  proved ;  for  as  it  consists  in  a  fact  it  is  not  presumed,  and 
every  man  who  founds  his  title  on  a  written  instrument  must  produce  it,  or  prove 
its  contents  if  it  be  lost. 

Art.  3487.  To  enable  one  to  plead  the  prescription  treated  of  in  this  paragraph, 
it  is  necessary  that  the  possession  be  distinguished  by  the  following  incidents  :  -^ 

1.  That  the  possessor  shall  have  held  the  thing  in  fact  and  in  right  as  owner; 
when,  however,  it  is  only  necessary  to  complete  a  possession  already  begun,  the  civil 
possession  shall  suffice,  provided  it  has  been  preceded  by  the  corporal  possession. 
.  2.  That  the  possession  shall  have  been  continuous  and  uninterrupted,  peaceable, 
public,  and  unequivocal ;  a  clandestine  possession  would  give  no  right  to  prescribe, 
but  he  who  possesses  by  virtue  of  a  title  cannot  be  considered  as  a  clandestine 
possessor,  for  his  title  leads  to  the  supposition  that  the  possession  commenced  in 
good  faith,  and  that  it  is  sufficient  to  enable  him  to  plead  prescription. 

§  II.  —  Of  the  Prescription  of  Thirty  Years. 

Art.  3499.  The  ownership  of  immovables  is  prescribed  for  by  thirty  years,  with- 
out any  need  of  title  or  possession  in  good  faith. 

Art.  3500.  The  possession  on  which  this  prescription  is  founded  must  be  con- 
tinuous and  uninterrupted  during  all  the  time ;  it  must  be  public  and  unequivocal 
and  under  the  title  of  owner. 

Art.  3501.  The  possession  necessary  for  this  species  of  prescription,  when  it 
has  commenced  by  the  corporal  possession  of  the  thing,  may,  if  it  has  not  been 
interrupted,  be  preserved  by  external  and  public  signs,  announcing  the  possessor's 
intention  to  preserve  the  possession  of  the  thing,  and  the  keeping  up  of  roads  and 
levees,  the  payment  of  taxes,  and  other  similar  acts. 

Art.  3502.  A  man  may  even  retain  the  civil  possession  of  an  estate,  sufficient  (o 
prescribe,  so  long  as  there  remain  on  it  any  vestiges  of  works  erected  by  him,  as, 
for  example,  the  ruins  of  a  house. 

Art.  3503.  How  favorable  soever  prescription  may  be,  it  shall  be  restricted 
within  just  limits.  Thus,  in  the  prescription  of  thirty  years,  which  is  acquired 
without  title,  it  extends  only  to  that  which  has  been  actually  possessed  by  the  per- 
son pleading  it. 

Art.  3504.  A  continuous  apparent  servitude  is  acquired  by  possession  and  the 
enjoyment  of  the  right  for  thirty  years  uninterruptedly,  even  without  a  title  or 
good  faith. 

Art.  3505.  All  the  rules  established  in  the  preceding  paragraph  with  regard  to 
the  prescription  of  ten  years  are  applicable  to  the  prescription  of  thirty  years, 
except  in  the  provisions  contained  in  the  present  paragraph  which  are  contrary 
to  or  incompatible  with  them. 
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f  IIL  —  Of  Pre»cription  of  Movables, 

Aat.  3606.  n  a  penon  has  possessed  in  good  faith  and  bj  a  jtist  tide/  as  owner, 
a  movable  thing,  duiing  three  soocessire  years  without  intemiption,  he  shall  acquire 
the  ownership  of  it  bj  prescription  unless  the  thing  was  stolen  or  lost. 

A&T.  3509.  When  the  possessor  of  any  moyable  whatever  has  possessed  it  for 
ten  years  without  interruption,  he  shall  acquire  the  ownership  of  it  widiout  being 
obliged  to  produce  a  title  or  to  prove  that  he  did  not  act  in  bad  faith. 

.  Sac.  3.  — Of  ihx  Pbjwcbiptiok  which  ofhbateb  /l  Ebleass  tbqh  Debt. 

§  I.  —  Of  the  Frefcription  of  One  Tear. 

Abt.  3534.  The  following  actions  are  preecribed  by  one  year ;  that  of  justioes  of 
the  peace  and  notaries,  and  persons  performing  their  duties,  as  well  as  tiiat  of 
constables,  for  the  fees  and  emoluments  which  are  due  to  them  in  their  official 
capacity. 

That  of  masters  and  instructors  in  the  arts  and  acienoes,  for  lessons  which  they 
give  by  the  month. 

That  of  innkeepers  and  such  others,  on  account  of  lodging  and  board  which  they 
furnish. 

That  of  retailers  of  licpiors,  who  sell  ardent  spirits  in  less  quantities  than  one 
quart. 

That  of  workmen,  laborers,  and  servants,  for  the  payment  of  their  wages. 

That  of  the  payment  of  the  fr«ght  of  ships  and  other  vessels^  the  wages  of  the 
officers,  sailors,  and  others  of  the  crew. 

That  for  the  supply  of  wood  and  other  things  necessary  for  the  construction, 
equipment,  and  provisioning  of  ships  and  other  vessels. 

Art.  3535.  In  the  cases  mentioned  in  the  preceding  article  the  prescription 
takes  place,  although  there  may  have  been  a  regular  continuance  of  supplies,  or  of 
labor  or  other  service.  It  only  ceases  from  the  time  when  there  has  been  an 
account  acknowledged,  a  note  or  bond  given,  or  a  suit  instituted.  However,  with 
respect  to  the  wages  of  officers,  sailors,  and  others  of  the  crew  of  a  ship,  this  pre- 
scription runs  only  from  the  day  when  the  voyage  is  completed. 

Art.  3536.  The  following  actions  are  also  prescribed  by  one  year :  — 

That  for  injurious  words,  whether  verbal  or  written,  and  that  for  damages  caused 
by  animals,  or  resulting  from  offences  or  quasi-offences. 

That  which  a  possessor  may  institute  to  have  himself  maintained  or  restored  to 
his  possession,  when  he  has  been  disturbed  or  evicted. 

That  for  the  delivery  of  merchandise  or  other  effects  shipped  on  board  any  kind 
of  vessels. 

That  for  damage  sustained  by  merchandise  on  board  ships,  or  which  may  have 
happened  by  ships  running  foul  of  each  other. 

Art.  3537.    The  prescription  mentioned  in  the  preceding  article  runs :  — 

With  respect  to  the  merchandise  injured  or  not  delivered,  from  the  day  of  the 
arrival  of  the  vessel,  or  that  on  which  she  ought  to  have  arrived. 

And  in  the  other  cases  from  that  on  which  the  injurious  words,  disturbance,  or 
damage  were  sustained. 
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^IL.'-O/ike  PrescripiioH  of  Three  Yeart, 

Art.  3538.  The  following  aotioiu  are  prescribed  by  three  years :  — 

That  for  arrearages  of  rent-charge,  amioities,  and  alimony,  or  of  the  hire  of 
movables  and  immovables. 

That  for  the  payment  of  money  lent. 

That  for  the  salaries  of  overseers,  clerks>  secretaries,  and  of  teachers  of  the  sci- 
ences, who  give  lessons  by  the  year  or  quarter. 

That  of  physicians,  sargeons,  and  apothecaries,  for  visits,  operations,  and 
medicines. 

That  of  parish  recorders,  sheri£b,  clerks,  and  attorneys,  for  their  fees  and 
emolumeuts. 

That  on  the  accounts  of  merchants,  whether  selling  for  wholesale  or  retail. 

That  on  the  accounts  of  retailers  of  provisions  and  that  of  retailers  of  liquors  who 
do  not  sell  ardent  spirits  in  less  quantities  than  a  quart. 

That  on  all  other  open  aceounts. 

This  prescription  only  ceases  from  the  time  there  has  been  an  account  acknowl- 
edged, a  note  or  bond  given,  or  an  action  commenced. 

Ajlt.  3539.  The  action  of  parties  against  their  attorneys  for  the  return  of  papers 
delivered  to  them  for  the  interest  of  their  suits  is  prescribed  ahto  by  three  years, 
reckoning  from  the  day  when  judgment  was  rendered  in  the  suit,  or  from  the  revo- 
cation of  the  powers  of  the  attorneys. 

§  III.  —  Of  the  PreeeripHon  of  Five  Teare. 

Art.  3540.  Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer,  ex- 
cept bank-notes,  those  on  all  effects  negotiable  or  transferable  by  indorsement  or 
delivery,  and  those  on  all  promissory  notes,  whether  negotiable  or  otherwise,  are 
prescribed  By  five  years,  reckoning  from  the  day  when  the  engagements  were 
payable. 

Art.  3541.  The  prescription  mentioned  in  the  preceding  article,  and  those  de- 
scribed above  in  paragraphs  I.  and  II.,  run  against  minors  and  interdicted  persons, 
reserving,  however,  to  them  their  veconrse  against  their  tutors  or  curators.  They 
nm  against  persons  residing  out  of  the  State.  ^ 

Art.  3542.  The  following  actions  are  prescribed  by  ^"^^  years :  — 

That  for  the  nullity  or  rescission  of  contracts,  testaments^  or  other  acts. 

That  for  the  reduction  of  excessive  donations. 

That  for  the  rescission  of  partitions  and  guarantee  of  the  portions. 

This  prescription  only  commences  againsrt  minors  after  their  majority. 

Art.  3543.  All  informalities  connected  with  or  gprowing  out  of  any  public  sale, 
made  by  any  person  authorised  to  sell  at  public  auction,  shall  be  prescribed  against 
by  those  claiming  under  such  sale,  after  the  lapse  of  five  years  from  the  time  of 
soaking  it»  whether  against  minors,  married  women,  or  interdicted  persons. 

§  IV.  —  or  the  Preeeription  of  Ten  Tears, 

Art.  3544.  In  general,  all  personal  actions,  except  those  before  enumerated,  are 
prescribed  by  ten  years. 

Art.  3545.  The  action  against  an  undertaker  or  architect,  for  defect  of  construc- 
tion of  buildings  of  brick  or  stone,  is  prescribed  by  ten  years. 

Art.  3546.  The  rights  of  usufruct,  use,  and  habitation  and  servitudes  are  lost  by 
non-use  for  ten  years. 
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Art.  3547.  All  judgments  for  mouej,  whether  rendered  within  or  without  the 
State,  shall  be  prescribed  by  the  lapse  of  ten  years  from  the  rendition  of  such  judg- 
ments :  Provided,  ^otoever,  that  any  party  interested  in  any  judgment  may  have  the 
same  revived  at  any  time  before  it  is  prescribed,  by  having  a  citation  issued 
according  to  law,  to  the  defendant  or  his  representative,  from  the  court  which  ren- 
dered the  judgment,  unless  defendant  or  his  representative  show  good  cause  why 
the  judgment  should  not  be  revived ;  and  if  such  defendant  be  absent  and  not  rep- 
resented, the  court  may  appoint  a  curator  ad  hoe  to  represent  him  in  the  proceed- 
ings, upon  which  curator  ad  hoe  the  citation  shall  be  served. 

Any  judgment  revived  as  above  provided  shall  continue  in  full  force  for  ten  years 
from  the  date  of  the  oi-der  of  court  reviving  the  same,  and  any  judgment  may  be 
revived  as  often  as  the  party  or  parties  interested  may  desire. 

iY.  —  0/ihe  Prescription  of  Thirty  Years. 

Art.  354S.  All  actions  for  immovable  property,  or  for  an  entire  estate^  as  a 
succession,  are  prescribed  by  thirty  years. 
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REVISED  STATUTES,  1883.    Title  IX.,  Chap.  81. 

LiKlTATION  OF  PERSONAL  ACTIONS. 

Secttok  83.  Actions  barred  in  Six  Tears.  —  The  following  actions  shall  be 
commenced  within  six  years  after  the  cause  of  action  accrues  and  not 'afterwards. 

First.  Actions  of  debt,  founded  upon  a  contract  or  liability  not  under  seal,  ex- 
cept such  as  are  brought  upon  a  judgment  or  decree  of  some  coui;t  of  record  of  the 
United  States,  or  of  a  State,  or  of  some  municipal  or  police  court,  trial  justice,  or 
justice  of  the  peace  in  this  State. 

Second.  Actions  upon  judgments  of  any  court,  not  a  court  of  record,  except 
municipal  and  police  courts,  trial  justices,  and  justices  of  the  peace  in  this  State. 

Third.  Actions  for  arrears  of  rent. 

Fourth.  Actions  of  assumpsit,  or  upon  the  case,  founded  on  any  contract  or 
liability,  express  or  implied. 

Fifth.  Actions  for  waste,  of  trespass  on  land,  and  of  trespass,  except  those  for 
assault  and  battery  and  false  imprisonment. 

Sixth.  Actions  of  replevin,  and  other  actions  for  taking,  detaining,  or  injuring 
goods  or  chattels. 

Seventh.  All  other  actions  on  the  case,  except  for  slanderous  words  and  for 
libel. 

Sbc.  83.  Actions  against  Sherifll  —  Actions  for  escape  of  prisoners  com- 
mitted on  execution  shall  be  actions  on  the  case,  and  be  commenced  within  one 
year  after  the  cause  of  action  accrues ;  but  actions  against  a  sheriff,  for  negligence 
or  misconduct  of  himself  or  his  deputies,  shall  be  commenced  within  four  years  after 
the  cause  of  action  accrues. 

Sec.  84.  Assault.     Libel.    False  Imprisonment.  —  Actions  of  assault  and 
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battery,  and  for  false  imprisoninent,  slander,  and  libel^  shall  be  commenced  within 
two  years  after  the  canse  of  action  accrues. 

SiEC.  85.  Boire  Faoias.  —  No  scire  facias  shall  be  served  on  bail  unless  within 
one  year  after  judgment  was  rendered  against  the  principal ;  nor  on  sureties  in 
recognizances  in  criminal  cases  unless  within  one  year  after  the  default  of  the  prin- 
cipal ;  nor  against  any  person  adjudged  trustee,  unless  within  one  year  from  the 
expiration  of  the  first  execution  against  the  principal  and  his  goods,  effects^  and 
credits  in  the  hands  of  the  trustee. 

Sec.  86.  WitnoMed  Notes  and  Bank-bills.  —  The  foregoing  limitations  do 
not  apply  to  actions  on  promissory  notes,  signed  in  the  presence  of  an  attesting 
witness,  or  on  the  bills,  notes,  or  other  evidences  of  debt  issued  by  a  bank ;  nor  to 
anv  case  or  suit  limited  to  be  commenced  within  a  different  time. 

Sec.  87.  Mntnal  and  Open  Accounts  Current.  —  In  actions  of  debt  or 
assumpsit  to  recover  the  balance  due,  where  there  have  been  mutual  dealings  be- 
tween the  parties,  the  items  of  which  are  unsettled,  whether  kept  or  proved  by  one 
party  or  both,  the  cause  of  action  shall  be  deemed  to  accrue  at  the  time  of  the  last 
item  proved  in  such  account. 

Sec.  88.  Persons  under  Disability.  —  If  a  person  entitled  to  bring  any  of 
the  aforesaid  actions  is  a  minor  or  married  woman,  insane,  imprisoned,  or  without 
the  limits  of  the  United  States  when  the  cause  of  action  accrues,  the  action  may  be 
brought  within  the  times  limited  herein,  after  the  disability  is  removed. 

Sec.  89.  Stolen  Bonds.  —  Actions  to  recover  upon  bonds,  obligations,  or 
coupons  thereof,  issued  by  any  city  or  town  in  the  State,  and  stolen  or  obtained  by 
robbery  from  the  owner  thereof,  prior  to  February  twelve,  eighteen  hundred  and 
seventy-five,  shall  be  commenced  within  eighteen  months  from  the  time  when  they 
become  due  or  payable,  and  not  afterwards ;  but  this  limitation  does  not  apply  to 
any  action  commenced  by  the  person  from  whom  such  bonds,  obligations,  or  coupons 
were  stolen  or  obtained  by  robbery. 

Sec.  90.  General  Limitation  of  Twenty  Tears.  —  Personal  actions  on  any 
contract,  not  otherwise  limited,  shall  be  brought  within  twenty  years  after  the 
cause  of  action  accrues. 

Sec  91.  "When  Writ  fails  of  Service  or  Judgment  is  reversed.  —  When 
a  writ  fails  of  a  sufficient  service  or  return  by  unavoidable  accident,  or  default,  or 
negligence  of  the  officer  to  whom  it  was  delivered  or  directed,  or  is  abated,  or  the 
action  is  otherwise  defeated  for  any  matter  of  form,  or  by  the  death  of  either  party ; 
or  if  a  judgment  for  the  plaintiff  is  reversed  on  a  writ  of  error,  the  plaintiff  may 
commence  a  new  action  on  the  same  denumd  within  six  months  after  the  abatement 
or  determination  of  the  original  suit,  or  reversal  of  the  judgment ;  and  if  he  dies 
and  the  cause  of  action  survives,  his  executor  or  administrator  may  commence  such 
new  action  within  said  six  months. 

Sec.  92.  Death  of  either  Party  before  Suit  brought.  —  If  any  person  en- 
titled to  bring  or  liable  to  any  action  before  mentioned,  dies  before,  or  within  thirty 
days  after  the  expiration  of  the  time  herein  limited  therefor,  and  the  cause  of  action 
survives,  the  action  may  be  commenced  by  or  against  the  executor  or  administrator 
at  any  time  within  two  years  after  his  appointment,  and  not  afterwards,  if  barred 
by  tlie  other  provision  hereof. 

Sec  93.  Alien  Enemies  in  Time  of  War.  —  If  a  person  is  disabled  from  prose- 
cuting an  action  in  this  State  by  reason  of  being  an  alien  subject  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  such  war  continues  shall  not  be 
a  part  of  the  period  herein  limited  for  the  commencement  of  any  of  said  actions. 

Sec.  94.  Suits  for  Penalties.  —  Actions  and  suits  for  any  penalty  or  forfeiture 
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on  a  penal  statute,  brought  bj  a  person  to  wbom  tbe  penalty  or  /curfeiture  u  given  in 
whole  o?  in  part,  shall  be  commenced  within  one  year  after  the  oommissbn  of  the 
offence;  aud  if  no  penon  so  prosecutes,  it  may  be  reoovered  by  suit, indictment,  or 
information,  in  the  name  and  for  the  use  of  the  State,  at  any  time  within  two  years 
after  the  commissiou  of  the  offence;  and  not  afterwards. 

Sfc.  95.  Commenoemont  of  Suit,  What  is. -^  A  auit  is  eommenced  when 
the  writ  is  actually  made,  with  intention  of  ser?ioe. 

Sec.  96.  Limitation  in  Cases  of  Fraud.  —  If  a  perscm  liable  to  any  action 
mentioned  herein,  fraudulently  conceals  the  cause  thereof  from  the  person  entitled 
thereto,  or  if  a  fraud  is  committed  which  entitles  any  person  to  an  action,  the 
action  may  be  commenced  at  any  time  within  six  years  after  the  person  entitled 
thereto  shall  discover  that  he  iias  just  cause  of  action. 

Sec.  97-  Renewal  of  Promise.  Writiag  neoesaary.  —  In  actions  of  debt 
or  on  the  case  founded  on  auy  contract*  no  acknowledgment  or  promise  takes  the 
case  out  of  the  operation  hereof,  unless  the  acknowledgment  or  promise  is  express 
m  writing  and  signed  by  the  party  chargeable  thereby.  No  such  acknowledgment 
or  promise  made  by  one  joint  contractor  affects  the  liability  of  the  others^ 

Sec.  98.  Action  barred  as  to  one  or  more. -^  In  actions- against  two  or 
more  joint  contractors,  if  it  appears  on  trial  or  otherwise  that  the  plaintiff  is  barred 
by  the  provisions  hereof  as  to  one  or  more  of  the  defendants,  but  is  entitled  to 
recover  against  any  other  by  virtue  of  a  new  acknowledgment,  promise,  or  other- 
wise, judgment  shall  be  rendered  for  the  plaintiff  against  such  other,  and  for  the 
other  defendants  against  the  plaintiff. 

Sec.  99.  Effect  of  Non-Joinder  of  Defendants.  —  In  an  action  on  oontraot, 
if  the  defendant  pleads  in  abatement  that  another  person  ought  to  have  been  jointly 
sued,  and  issue  is  joined  thereon,  and  it  appears  on  the  trial  that  the  action  was 
barred  by  the  provisions  hereof  against  such  person,  the  issue  shall-  be  Ibund  for 
the  plaintiff. 

Sec.  100.  Bffeot  of  PartLai  Payment  and  ludoniement;  —  Nothing  herein 
contained  alters,  takes  away,  or  lessens  the  effect  of  payment  of  any  principal  or 
interest  made  by  any  person ;  but  no  indorsement  or  memorandum  of  such  pay- 
ment made  on  a  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  be- 
half of  the  party  to  whom  such  payment  is  made,  or  purports  to  be  made,  is  sufEioient 
proof  of  payment  to  take  the  case  out  of  the  statute  of  limitations ;  and  no  such 
payment  made  by  one  joint  contractor,  or  his  executor  or  administrator,  a&ota  the 
liability  of  another. 

Sec.  101.  Presumption  of  Payment.  —  Every  judgment  and  decree  of  any 
court  of  record  of  the  United  States,  or  auy  State,  or  of  a  trial  justice  or  justice 
of  the  peace  in  this  State,  shall  be  presumed  to  be  paid  and  satisfied  at  the  end  of 
twenty  years  after  any  duty  or  obligations  accrued  by  virtue  of  such  judgment  or 
decree. 

Sec.  102.  Set-offii.  —  All  the  provisions  hereof  respecting  limitations  shall 
apply  to  any  debt  or  contract  filed  in  setoff  by  the  defendant ;  and  the  time  of  such 
limitation  of  such  debt  or  contract  shall  be  computed,  as  if  an  action  had  been  com- 
menced therefor  at  the  time  wheu  the  plaintiff's  action  was  commenced,  unless  the 
defendant  is  deprived  of  the  benefit  of  the  set-off  by  the  nonsuit  or  other  act  of  tlie 
plaintiff;  and  when  he  is  thus,  defeated  of  a  judgment  on  the  merits  of  such  debt  or 
contract,  he  may  commence  an  action  thereon  within  six  months  after  the  final 
determination  of  the  suit  aforesaid. 

Sec.  103.  Absence  of  Defendant  from  the  State. — If  a  person  is  out 
of  the  State  when  a  cause  of  action  accrues  against  him,  the  action  may  be  com- 
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menoed  witllin  the  time 'limited  therefor  after  he  oomes  into  the  State ;  and  if  a  per- 
son is  absent  from  and  resides  out  of  the  State  after  a  cause  of  action  has  accrued 
against  him,  the  time  of  his  absence  shall  not  be  taken  as  a  part  of  the  time  limited 
for  the  commencement  of  the  action.'  But  no  action  shall  be  brought  by  any  person 
whose  cause  of  action  has  been  barred  by  the  lairs  of  any  State,  Territory,  or 
country,  while  all  the  parties  have  resided  therein.  [Jf  amended  by  Acts  of  1885, 
Chap,  »76.] 

TiTLB  VI.,  Chap.  73. 

Sbc.  8.  Actions  on  AcbxUniatratoni'  Bonds. -<^  Every  aeti(xi  against  sure- 
ties on  an  administrator's  or  executors  bond,  must  be  commenced  within  six 
years  after  such  administrator  or  executor  has  been  cited  to  appear  to  settle 
his  account  in  the  probate  court  where  administration  is  granted  on  the  estate, 
or  if  not  so  cited,  within  six  years  from  the  time  of  the  breach  of  his  bond, 
unless  such  breach  is  fraudulently  concealed  by  the  administrator  or  executor, 
from  the  heirs,  legatees,  or  persons  pecuniarily  interested,  who  are  parties  to 
the  suit,  and  in  such  case  within  three  years  from  the  time  such  breach  is 
discovered. 

Title  IX.,  Chap.  87. 

Sec.  11.  Actions  against  Eacecutors,  &c.,  brought  within  One  Tear 
may  be  continued. — Actions  against  executors  or  administrators  commenced 
within  one  year  after  notice  is  given  by  them  of  their  appointment,  shall  be  con- 
tinued at  the  expense  of  the  plaintiff  until  said  year  expires,  and  be  barred  by  a 
tender  of  the  debt  within  the  year ;  except  actions  on  claims  not  affected  by  the 
insolvency  of  the  estate,  and  actions  on  appeals  from  commissioners  of  insolvency 
or  other  commissioners  appointed  by  the  juds:e  of  probate. 

Sec.  14.  Action  not  accruing  within  Two  Tears  after  Notice.  — When 
an  action  on  a  covenant  or  contract  does  not  accrue  within  said  two  years, 
the  claimant  may  file  his  demand  in  the  probate  office  within  that  time,  veri- 
fied as  required  in  case  of  claims  presented  to  commissioners  on  insolvent 
estates.  .  .  . 

Chap.  90. 

Sec.  19.  Bill  to  discharge  a  Mortgage.  —No  bill  in  equity  shall  be  brought 
for  redemption  of  mortgaged  premises,  founded  on  a  tender  of  payment  or  per- 
formance of  the  condition  made  before  commencement  of  the  suit,  unless  within 
one  year  after  such  tender. 

Chap.  105. 

LiMiTATioii  OF  Real  Actions,  and  Rights  of  Ektbt. 

Sec.  1.  Rights  of  Entry  and   Action  barred  in   Twenty  Tears.  — 

No  person  shall  commence  any  real  or  mixed  action  for  the  recovery  of  lands, 
or  make  an  entry  thereon,  unless  within  twenty  years  after  the  right  to  do  so 
first  accrued;  or  unless  within  twenty  years  after  he,  or  those  under  whom 
he  claims,  were  seised  or  possessed  of  the  premises;  except  as  hereinafter 
provided. 

Sec.  2.  From  what  Time  Right  begins  to  run.  —  If  such  right  or  title 
first  accrued  to  an  ancestor,  predecessor,  or  other  person  under  whom  the 
demandant  chiims,  said  twenty  years  shall  be  computed  from  the  time  when 
the  right  or  title  first  accrued  to  such  ancestor,  predecessor,  or  other  person. 


816  STATUTES  OF  LIMITATIONS. 

Sec.  3.  When  saoh  Right  Bhall  be  deemed  to  aoome.  —  The  right  of 
entry,  or  of  action  to  recover  land,  as  used  in  this  chapter,  first  accrues  at  the 
times  hereinafter  mentioned :  — 

Firtt.  ^hen  a  person  is  disseised,  at  the  time  of  such  disseisin. 

Second.  When  he  chums  as  heir  or  devisee  of  one  who  died  seised,  at  the 
time  of  such  death,  unless  there  is  a  tenancy  by  the  curtesy  or  other  estate 
intervening  after  the  death  of  the  ancestor  or  devisor;  in  that  case,  his  right 
accrues  when  such  intermediate  estate  expires,  or  would  expire  by  its  own 
limitation. 

Third.  When  there  is  such  an  intermediate  estate,  and,  in  aU  cases,  when 
the  party  Claims  by  force  of  any  remainder  or  reversion,  his  right  accrues 
when  the  intermediate  estate  would  expire  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof  for  which  he  might  enter  at  an  earlier  time. 

Sec.  4.  Entry  for  Condition  broken.  —  The  preceding  clause  shall  not 
prevent  any  person  from  entering  when  so  entitled  by  reason  of  any  forfeiture 
or  breach  of  condition;  but  if  he  claims  under  such  a  title,  his  right  accrues 
when  the  forfeiture  was  incurred  or  the  condition  broken. 

Sec.  5.  Caeee  not  specially  provided  for.  —  In  all  cases  not  otherwise 
provided  for,  the  right  of  entry  accrues  wiien  the  claimant,  or  the  person  under 
whom  he  claims,  first  became  entitled  to  the  possession  of  the  premises  under 
the  title  on  which  the  entry  or  action  is  founded. 

Sec.  6.  "When  Action  may  be  brought  by  Minister  or  other  Bole 
Corporation.  —  If  a  minister  or  other  sole  corporation  is  disseised,  any  of  his 
successors  may  enter  upon  the  premises  or  bring  an  action  for  their  recovery, 
at  any  time  within  five  years  after  the  death,  resignation,  or  removal  of  the 
person  disseised,  notwithstanding  twenty  years  after  disseisin  have  expired. 
•  Sec.  7.  Disabilities.  —  When  such  right  of  entry  or  action  first  accrues, 
if  the  person  thereto  entitled  is  a  minor,  married  woman,  insane,  imprisoned, 
or  absent  from  the  United  States,  he,  or  any  one  chdming  under  him,  may 
make  the  entry  or  bring  the  action  at  any  time  within  ten  years  after  such 
disability  is  removed,  notwithstanding  twenty  years  have  expired. 

Sec.  8.  When  Person  entitled  to  Entry,  &c.,  dies.  —  If  the  person  first 
entitled  to  make  tiie  entry  or  bring  the  action  dies  during  the  continuance  of 
the  disability,  and  no  determination  or  judgment  has  been  had  on  his  title  or 
right  of  action,  the  entry  may  be  made  or  action  brought  by  his  heirs,  or  any 
other  person  claiming  under  him,  at  any  time  within  ten  years  after  his  death, 
notwithstanding  the  twenty  years  have  elapsed;  but  no  such  further  time  for 
bringing  the  action  or  making  the  entry,  beyond  what  is  hereinbefore  prescribed, 
shall  be  allowed  by  reason  of  the  disability  of  any  other  person. 

Sec.  9.  Effect  of  Death  of  Remainder-man,  &c.  —  When  a  tenant  in  taOt 
or  a  remaindei>man  in  tail,  dies  before  the  expiration  of  the  period  herein- 
before limited  for  making  any  entry  or  bringing  an  action  for  lands,  no  person, 
claiming  any  estate  which  such  tenant  in  tail  or  remainder-man  might  have 
barred,  shall  make  an  entry  or  bring  an  action  to  recover  such  land,  except 
within  the  period  during  which  the  tenant  in  tail  or  remaindei^man,  if  he  had 
so  long  lived,  mic^ht  have  done  it. 

Sec.  10.  What  oonstltates  a  Disseisin.  —  To  constitute  a  disseisin,  or 
such  exclusive  and  adverse  possession  of  lands  as  to  bar  or  Hmit  the  right  of 
the  true  owner  thereof  to  recover  them,  such  lands  need  not  be  surrounded 
with  fences  or  rendered  inaccessible  by  water;  but  it  shall  be  suflScient,  if  the 
possession,  occupation,  and  improvement  are  open,  notorious,  and  comporting 
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with  the  ordinary  management  of  a  farm;  although  that  part  of  the  same, 
which  composes  the  woodland  belonging  to  such  farm  and  used  therewith  as  a 
wood  lot,  is  not  so  enclosed. 

[Sec.  11,  limiting  to  twenty  years  Real  or  BSized  Actions  by  the  State 
is  repealed  by  chapter  368  of  the  acts  of  1885.] 

Sec.  12.  When  First  Suit  fails.  —  If  a  writ  in  a  real  or  mixed  action  fails  of 
sufficient  service  or  return  by  unavoidable  cause,  or  by  the  default  or  negligence 
of  any  officer  to  whom  it  was  delivered  or  directed  for  service  the  writ  is  abated ; 
or  if  the  action  is  defeated  for  any  matter  of  form,  or  by  the  death  or  other  dis- 
ability of  either  party ;  or  if  the  demandant's  judgment  is  reversed  on  writ  of 
error,  the  demandant  may  commence  a  new  action  at  any  time  within  six  months 
after  the  abatement  or  determination  of  the  first  suit,  or  the  reversal  of  the 
judgment. 

Sec.  13.  Right  of  Way,  or  other  Easement,  acquired  by  Adverse  Use. 
—  No  person  shall  acquire  a  right  of  way  or  other  easement  from,  in,  upon,  or  over 
the  laud  of  another  by  the  adverse  use  and  enjoyment  thereof,  unless  it  is  continued 
uuiuterrupted  for  twenty  years ;  and  the  owner  of  such  land,  to  prevent  such  right, 
may  give  notice,  in  writing,  to  the  person  claiming  it,  of  his  intention  to  contest 
such  right  or  easement,  which  being  served  and  recorded  as  hereinafter  stated, 
shall  be  deemed  an  interruption  of  such  use,  and  prevent  the  acquisition  of  a  right 
thereto. 

Sec.  14.  How  Notice  is  to  be  given. —  Such  notice  may  be  given  by  the 
agent  or  guardian  of  the  owner  of  the  land,  or  by  an  officer,  by  giving  to  the  claim- 
ant, his  agent  or  guardian,  if  in  the  State,  an  attested  copy  thereof,  or  by  leaving  it 
at  his  dwelling-house ;  or,  if  not  in  the  State,  a  copy  may  be  left  with  the  tenant 
or  occupant  of  the  estate,  if  any ;  if  not,  such  copy  shall  be  affixed  to  the  house 
or  a  conspicuous  part  of  the  premises.  The  officer  shall  make  his  return  on  the 
original  notice ;  and  the  whole  shaU  be  recorded  in  the  registry  of  deeds  in  the 
district  where  the  laud  lies,  within  three  months  from  the  time  of  such 
service. 

Real  Actions. 

Sec.  15.  Actions  for  the  Recovery  of  Land  barred  in  Forty  Tears.  — No 

real  or  mixed  action,  for  the  recovery  of  any  lands,  shall  be  commenced  or  main- 
tained against  any  person  in  possession  thereof,  when  such  person  or  those  under 
whom  he  claims  have  been  in  actual  possession  for  more  than  forty  years,  claiming 
to  Iiold  them  by  adverse,  open,  peaceable,  notorious,  and  exclusive  possession,  in 
their  own  right 

Chap.  113. 

Sec.  49.  Actions  on  Poor  Debtors'  Bonds.  — No  suit  on  any  bond  herein 
authorized  shall  be  sustained  unless  commenced  within  one  year  after  the  forfeit- 
ure ;  except  that  the  provisions  of  sections  ninety-one  and  ninety-two  of  chapter 
eighty-one  are  applicable  to  such  suits. 

SUPPLEMENTAL  ACTS. 

Sec.  12,  Chap.  87,  provides  for  Demand  within  Thirty  Days  before  suit 
and  within  two  years  after  notice  of  appointment;  also  for  filing  of  offer  of  pay- 
ment, &c. 

Seo.  13,  Chap.  87,  provides  for  Demand  by  a  Creditor  absent  from  the 
State  during  the  two  years,  and  for  suit  within  six  months  after  his  return,  on 
appointment  of  attorney,  &c.,  or  after  subsequent  receipt  of  new  assets  by  the 
executor,  &c. 
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MARYLAND. 

REVISED  CODE,  1888.    Aet.  67. 

LiKiTATioir  07  Actions. 

SscTiON  1.  Within  what  Times  Actions  must  be  oommenoed.  —  All 

acUoDfl  of  acoount^  actions  of  assumpsit,  or  oa  the  case,  actions  of  debt  on  simple 
contract,  or  for  rent  in  arrear,  detinue,  or  replevin,  all  actions  for  trespass^  for  in- 
juries to  real  or  personal  property,  all  actions  for  illegal  arrest,  false  imprisonment, 
or  violation  of  the  twenty-third,  twenty-sixth,  thirty-firat,  and  thirty-second  articles  of 
the  Declaration  of  Rights,  or  any  of  them,  or  of  any  provisions  of  this  code  touching 
the  writ  of  habeas  corpus,  or  proceedings  thereunder,  and  all  actions,  whether  of 
debt,  ejectment,  or  of  any  other  description  whatsoever,  brought  to  recover  rent  in 
arrear,  reserved  under  any  form  of  lease,  whether  for  ninety-nine  years,  renewable 
forever,  or  for  a  greater  or  lesser  period,  and  all  distraints  issued  to  recover  such 
rent,  shall  be  commenced,  sued,  or  issued  within  three  years  from  the  time  of  the 
cause  of  action  accrued;  and  all  actions  on  the  case  for  words,  and  actions  for 
assault,  battery,  and  wounding,  or  any  of  them,  within  one  year  from  the  time  the 
cause  of  action  accrued.  This  section  not  to  apply  to  such  accounts  as  concern  the 
trade  or  merchandise  between  merchants  and  merchants,  their  factors  and  servants, 
who  are  not  residents  within  this  State. 

Sec.  3.  Within  what  Time  after  Disabilities  removed If  any  person 

entitled  to  any  of  the  actions  mentioned  in  the  preceding  section  shall  be  at  the 
time  such  cause  of  action  accrues  within  the  age  of  twenty-one  years,  mom  compos,  or 
imprisoned,  he  shall  be  at  liberty  to  bring  the  said  action  within  the  respective 
times  before  limited  after  the  disability  is  removed,  as  other  persons  having  no  such 
disability  mi^ht  or  should  have  done.     [_As  amended  6y  Laws  of  1890,  eAap.  548.] 

Sec.  3.  Actions  on  Sealed  Ihstnuiient  or  fi^peoiaity.  -^'No  bill,  testa- 
mentary, administration,  or  other  bond  (except  sheriffs'  and  constables'  bonds), 
judgment,  recognizance,  statute  merchant,  or  of  the  staple;  or  other  specialty  what- 
soever, except  such  as  shall  be  taken  for  the  use  of  the  State,  shall  be  good  and 
pleadable,  or  admitted  in  evidence  against  any  person  in  this  State  after  thfe  prin- 
cipal debtor  and  creditor  have  been  both  dead  twelve  years,  or  the  debt  or  thing  in 
action  above  twelve  years'  standing,  saving  to  all  persons  that  shall  be  under  the 
aforementioned  impediments  of  infancy,  insanity  of  mind,  or  imprisonment,  the  full 
benefit  of  all  such  bills,  bonds,  judgments,  recognizances,  statutes  merchants,  or  of 
the  staple  or  other  specialties,  for  the  space  of  six  years  after  the  removal  of  such 
disability ;  and  coverture,  on  the  part  of  any  plaintiff,  shall  not  be  considered  a  disa- 
bility within  the  meaning  of  any  statute  of  limitations  in  force  in  this  State.  {^As 
amended  by  Laws  0^1890,  rhap.  548.] 

Sec.  4.  Persons  absenting  or  absconding.  —  No  person  absenting  himself 
from  this  State,  or  that  shall  remove  from  county  to  county  after  any  debt  con- 
tracted, whereby  the  creditor  may  be  at  an  uncertainty  of  finding  out  such  person  or 
his  effects,  shall  have  any  benefit  of  any  limitation  herein  contained ;  but  nothing 
coutained  in  this  section  shall  debar  any  person  from  removing  himself  or  family 
from  one  county  to  another  for  his  convenience,  or  to  deprive  any  person  leaving 
this  State  for  the  time  herein  limited,  of  the  benefit  thereof,  he  leaving  effects  suffi* 
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eient  and  known  for  the  pajmeni  of  his  just  clebts  in  the  hands  of  some  person  who 
will  assume  the  payment  thereof  to  his  creditors. 

Sbo..5«<  Fbtsoo  absent  wHan  GaniM  arlsea. -^If  any  person  liahle  to  any 
action  shall  be  absent  out  of  the  State  at  the  time  when  the  cause  of  action  may 
arise  or  accrue  against  him,  he  shall  hare  no  benefit  of  the  lunitatton  herein  con- 
tained, if  the  person  who  has  the  cause  of  action  shall  commence  the  same  after  the 
presence  in  this  State  of  the  person  liaUe  thereto  within  the  terms  herein  limited. 

Sec.  6.  Aotiona  on  SherifEs',  Coronera',  and  Conatables'  Bonds.  —  All 
actions  on  sheriffs',  coroners'^  and  constables'  bonds  shall  be  brought  within  five 
years  after  the  date  of  said  bonds  and  not  afterwards ;  but  the  State  may  sue  on 
said  bonds  for  her  own  use,  at  any  time;  and  if  any  person  entitled  to  suit  on 
a  sheriff's,  coroner's,  or  constable's  bond  shall  be  at  the  time  of  the  accruing  of  any 
cause  of  action  on  such  bond  under  the  age  of  twenty-one  years,  ^m^  covert,  non 
compos  meniis,  or  imprisoned,  he  shall  be  at  liberty  to  bring  his  action  within  five 
years  after  such  disability  removed. 

Sec.  7.  When  to  rnn  when  Person  dies  indebted  and  Personal  Bstate 
not  sufficient.  —  Whenever  any  person  may  die  indebted,  and  his  interest  in  real 
estate  may  be  liable  to  be  proceeded  against  for  the  payment  of  his  debts  by  reason 
of  the  insufficiency  of  his  personal  .estate,  the  operation  of  this  article,  both  at  hiw 
and  in  equity,  shall  be  suspended  in  relation  to  the  heirs  and  devisees  of  such 
debtor  for  the  period  of  eighteen  months  from  the  death  of  such  decedent;  and 
where  any  debts  of  such  person  so  dying  indebted  have  been  or  may  be  paid  by  his 
executor  or  administrator,  and  the  real  estate  of  such  decedent  is  proceeded  against 
for  the  payment  of  his  debts,  the  operation  of  this  article,  both  at  law  and  in  equity, 
shall  be  suspended  in  relation  to  the  heirs  and  devisees  of  such  deceased  debtor,  as 
to  the  claims  so  paid,  until  the  lapse  of  eighteen  months  after  the  filing  of  said 
biU. 

Sec.  8.  ^Dme  intervening  between  Petttton  of  Insolvent  Debtor  and 
Dismissal  of  Petition.  —  The  time  intervening  between  the  petitioning  of  an 
insolvent  debtor  and  the. time  when  his  petition  may  be  dismissed  shall  not  be  com- 
puted on  any  plea  of  limitation  so  as  to  defeat  the  claim  of  any  person  against  such 
debtor. 

Sec.  9.  Possession  of  Twenty  Tears  to  bar-  Right  or  Claim  derived 
from  State.  —  Whenever  land  shall  be  taken  up  under  a  common  or  special  war- 
lant,  or  warrant  of  resurvey,  escheat,  or  proclamation  warrant,  any  person,  body 
politic  or  corporate,  may  give  in  evidence  under  the  general  issue  his  possession 
thereof;  and  if  it  shall  appear  in  evidence  that  the  person,  body  politic  or  corporate, 
or  those  under  whom  they  claim,  have  held  the  lands  in  possession  for  twenty 
years  before  the  action  brought,  such  possession  shall  be  a  bar  to  all  right  or  claim 
derived  from  the  State  under  any  patent  issued  upon  such  warrant ;  but  nothing 
herein  contained  shall  apply  to  any  warrant  laid  before  the  twenty-sixth  day  of 
January,  1819. 

Sec.  10.  Proseontions  for  Fines  or  Penalties.  —  No  prosecution  or  suit 
shall  be  commenced  for  any  fine,  penalty,  or  forfeiture,  or  any  misdemeanor,  except 
those  punbhed  by  confinement  in  the  penitentiary,  unless  within  one  year  from  the 
time  of  the  offence  committed. 

Sec.  IL  Blasphemy,  Babbath^breaking,  or  Dmnkenness.  —  All  actions 
or  prosecutions  for  blasphemy  and  Sabbath-breaking,  or  drunkenness,  shall  be 
made  wilhin  one  month  after  the  fact. 

Sbc. -12.  Fees. — The  fees  of  attorneys,  solicitors,  clerks,  registers,  sheriffs, 
eottstables,  and  other  offieers  shall  be  collected  in  three  yean  from  their  date,  and 
not  after. 
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Sec  is.  'Whan  Right  to  bring  StUt  aoomes.  —  la  all  actions  to  be  here- 
after brought,  when  a  party  bas  a  cause  of  actiou  of  which  be  has  been  kept  in 
ignorance  by  the  frand  of  the  adverse  party,  the  right  to  bring  suit  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  such  fraud  shall,  or  with  usaal  and  ordi- 
nary diligence  might,  have  been  known  or  discovered. 

Art.  81. 

Sec.  83.  Taxes.  —  ...  If  the  same  shall  not  be  collected  within  four  years, 
the  parties  from  whom  snch  taxes  may  be  demanded  may  plead  this  section  in  bar 
of  any  recovery  of  the  same. 
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PUBLIC  STATUTES,  1883.    Title  V.,  Chap.  196. 

Of  the  Limitation  op  Actions. 

Of  the  Limitation  of  Heal  Actions  and  Rights  of  Entry, 

Section  1.  No  person  shall  commence  an  action  for  the  recovery  of  lands,  nor 
make  an  entry  thereon,  unless  within  twenty  years  after  the  right  to  bring  such 
action  or  to  mi^e  such  entry  first  accrued,  or  within  twenty  years  after  he,  or  those 
from,  by,  or  under  whom  he  ckims,  have  been  seised  or  possessed  of  the  premises, 
except  as  is  hereinafter  provided. 

Sec.  2.  If  such  right  or  title  first  accrued  to  an  ancestor  or  predecessor  of  the 
person  who  brings  the  action  or  makes  the'entry,  or  to  any  other  person  from,  by, 
or  under  whom  he  claims,  the  twenty  years  shall  be  computed  from  the  time  when 
the  right  or  title  bo  first  accrued. 

Sec.  3.  In  the  construction  of  this  chapter,  the  right  to  make  an  entry  or  to 
bring  an  action  to  recover  land  shall  be  deemed  to  have  first  accrued  at  the  times 
respectively  hereinafter  mentioned;  that  is  to  say, — 

First.  When  a  person  is  disseised,  his  right  of  entry  or  of  action  shall  be  deemed 
to  have  accrued  at  the  time  of  such  disseisin. 

Second.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  his  right  shall 
be  deemed  to  have  accrued  at  the  time  of  such  death,  unless  there  has  been  a  ten- 
ancy by  the  curtesy  or  other  estate  intervening  after  the  death  of  such  ancestor  or 
devisor,  in  which  case  his  right  shall  be  deemed  to  have  accrued  when  such  inter- 
mediate estate  expired,  or  when  it  would  have  expired  by  its  own  limitation. 

Third.  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases  when 
the  party  claims  by  force  of  a  remainder  or  reversion,  his  right,  so  far  as  it  is 
affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to  have  accrued  when 
the  intermediate  or  precedent  estate  would  have  expired  by  its  own  limitation,  not- 
withstanding any  forfeiture  thereof  for  which  he  might  have  entered  at  an  earlier 
time. 

Fourth*  The  preceding  clause  shall  not  prevent  a  person  from  entering  when  en- 
titled to  do  so  by  reason  of  any  forfeiture  or  breach  of  condition ;  but  if  he  claims 
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under  sncb  a  title,  his  right  shall  be  deemed  to  have  accrued  when  the  forfeiture  was 
incurred  or  the  condition  was  broken. 

Fifth.  In  all  cases  not  otherwise  specially  provided  for,  the  right  shall  be  deemed 
to  have  accrued  when  the  claimant  or  the  person  under  whom  he  claims  first  be- 
came entitled  to  the  possession  of  the  premises  under  the  title  upon  which  the 
entry  or  the  action  is  founded. 

Sec.  4.  If  a  minister  or  other  sole  corporation  is  disseised,  any  of  his  successors 
may  enter  upon  the  premises,  or  bring  an  action  for  the  recovery  thereof,  at  any 
time  within  five  years  after  the  death,  resignation,  or  removal  of  the  person  so 
disseised,  notwithstanding  the  twenty  years  after  such  disseisin  have  expired. 

Sec.  5.  If,  at  the  time  when  such  right  of  entry  or  of  action  upon  or  for  lands 
first  aocrues,*the  person  entitled  to  such  entry  or  action  is  within  the  age  of  twenty- 
one  years,  or  disabled  by  marriage,  insane,  imprisoned,  or  absent  from  the  United 
States,  such  person,  or  any  one  chiiming  from,  by,  or  under  him,  may  make  the 
entry  or  bring  the  action  at  any  time  within  ten  years  after  such  disability  is  re- 
moved, notwithstanding  the  twenty  years  before  limited  in  that  behalf  have  expired. 

Sec.  6.  If  the  person  first  entitled  to  make  such  entry  or  bring  such  action  dies 
during  the  continuance  of  any  of  the  disabilities  mentioned  in  the  preceding  section, 
and  no  determination  or  judgment  has  been  had  of  or  upon  the  title,  right,  or  action 
which  accrued  to  him,  the  entry  may  be  made  or  the  action  brought  by  his  heirs, 
or  by  any  other  person  claiming  from,  by,  or  under  him,  at  any  time  within  ten 
years  after  his  death,  notwithstanding  said  twenty  years  have  expired. 

Sec.  7.  If,  at  the  time  when  such  right  of  entry  or  of  action  first  accrues,  the 
person  entitled  thereto  is  under  any  of  the  disabilities  before  mentioned,  aud  dies 
without  having  recovered  the  premises,  no  further  time  for  making  such  entry  or 
bringing  such  action;  beyond  what  is  hereinbefore  prescribed,  shall  be  allowed  by 
reason  of  the  disability  of  any  other  person. 

Sbc.  8.  No  person  shall  be  deemed  to  have  been  in  possession  of  lands  within 
the  meaning  of  this  chapter  merely  by  reason  of  having  made  an  entry  thereon,  un- 
less he  has  continued  in  open  and  peaceable  possession  thereof  for  one  year  next 
after  such  entry,  or  unless  an  action  is  commenced  upon  such  entry  and  seisin 
within  one  year  after  he  is  ousted  or  dispossessed. 

Sec  9.  When  the  right  of  entry  or  of  action  of  a  tenant  in  tail,  or  of  a  person 
entitled  to  a  remainder  in  tail,  is  barred  by  force  of  this  chapter,  the  estate  tail  and 
all  remainders  and  reversions  expectant  thereon  shall  be  also  barred,  as  fully  as  they 
might  have  been  by  a  conveyance  made  by  the  tenant  in  tail  in  the  manner  provided 
in  chapter  one  hundred  and  twenty. 

Sec.  10.  When  a  person  entitled  to  recover  land  as  a  tenant  in  tail  or  remainder^ 
man  dies  before  the  expiration  of  the  period  hereinbefore  limited  for  making  an 
entry  or  bringing  an  action  therefor,  no  person  claiming  any  estate  which  the  tenant 
in  tail  or  remainder-man  might  have  barred  shall  make  an  entry  or  bring  an  action 
to  recover  such  land,  except  within  the  period  during  which  the  tenant  in  tail  or 
remainder-man,  if  he  had  so  long  lived,  might  have  made  such  entry  or  brought 
such  action. 

Sec.  11.  No  suit  for  the  recovery  of  any  lands  shall  be  commenced  by  or  in  be- 
half of  the  Commonwealth,  unless  within  twenty  years  after  ita  right  or  title  thereto 
first  accrued,  or  within  twenty  years  after  it  or  those  from  or  through  whom  it 
claims  have  been  seised  or  possessed  of  the  premises ;  but  the  provisions  of  this 
section  shall  not  apply  to  the  Province  lands  in  the  town  of  Provincctown,  to  the 
Back  Bay  lands,  so  called,  in  the  city  of  Boston,  nor  to  any  property,  right,  title,  or 
interest  of  the  Commonwealth  below  high-water  mark  or  in  the  great  ponds. 
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Sec.  19.  If  an  antioa,  tiia  coramenoeiDent  of  whkib  la-  liioited  by  ibis  <)hapter,  it 
abated  by  tbe  death  of  a  party  thereto,  or  if  after  verdict  for  the  denuuidant  or 
plaintiff  the  judgmeat  is  arrested,  or  if  judgmeut  is  given  for  the  demandant  or 
plaintiff  and  is  >  afterwards  reversed  for  error,  the  demandant  or  plaintiff,  or  any  per- 
son churning  fromi  by,  or  under,  him,  may  bring  a  new  action  for  the  same  cause  at 
any  time  within  one  year  after  the  determination  of  the  original  action  or  after  the 
reversal  of  the  judgment  therein. 

Chap.  197.  —  Of  the  Limitation  o/Parsoual  Actions. 

8eg.  1.  The  following  actions  shall  be  commenced  within  six  years  next  after 
the  cause  of  action  accrues,  and  not  afterwards :  — 

Ftnt.  Actions  of  contract  founded  upon  contracts  or  liabilities  not  under  seal^ 
express  or  implied,  except  such  aotiona  as  are  brought  upon  judgments  or  decrees 
of  courts  of  record  of  the  United  States  or  of  this  or  some  other  of  the  United 
States. 

Second.  Actions  for  arrears  of  rent,  except  upon  leases  ujider  seal. 

TAird.  Actions  of  replevin,  and  all  other  actions  for  taking,  detaining,  or  injuring 
goods  or  chattels. 

Fourth.  All  actions  of  tort  except  those  hereinafter  mentioned. 

Sec.  2.  Actions  against  sheriffs  for  the  misconduct  or  negligence  of  their  deputies 
shall  be  commenced  within  four  years  next  after  the  cause  of  action  aocmes,  and 
not  afterwards. 

Sec.  3.  Actions  for  assault  and  battery,  for  false  imprisonment,  for  slanderous 
words,  and  for  libels,  and  actions  for  the  taking  or  conversion  of  personal  property 
brought  against  executors,  administrators,  guardians,  trustees,  sheriffs,  deputy- 
sheriffs,  constables,  and  assignees  in  insolvency,  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  accrues,  and  not  afterwards. 

Sec.  4.  Actions  and  suits  for  penalties  or  forfeitures  under  penal  statutes,  if 
brought  by  a  person  to  whom  the  pedalty  or  forfeiture  is  given  in  whole  or  in  part) 
shall  be  commenced  within  one  year  next  after  the  offence  is  committed,  and  not 
afterwards. 

Sec.  6.  If  tbe  penalty  or  forfeiture  is  given  in  whole  or  in  part  to  the  Gomroon- 
wealth,  a  suit  therefor  may  be  commenced  by  or  in  behalf  of  the  Commonwealth  at 
any  time  within  two  years  after  the  offence  is  committed,  and  not  afterwards. 

Sec.  6.  None  of  the  foregoing  provisions  shall  apply  to  an  action  brought  upon 
a  promissory  note  signed  in  the  presence  of  an  attesting  witness,  if  the  action  is 
brought  by  the  original  payee  or  by  his  executor  or  administrator ;  nor  to  an  action 
brought  upon  bills,  notes,  or  other  evidences  of  debt  issued  by  any  bank. 

Sec.  7  Personal  actions  on  contracts  not  limited  by  the  preceding  sections  or  by 
any  other  law  of  this  Commonwealth  shall  be  brought  within  twenty  years  after  the 
cause  of  action  accrues. 

Sec.  8.  In  an  action  of  contract  brought  to  recover  the  balance  due  upon  a 
mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed  to  have 
accrued  at  the  time  of  the  last  it^m  proved  in  such  account. 

Sec.  9.  If  a  person  entitled  to  bring  any  of  the  actions  before  mentioned  is,  at 
the  time  the  cause  of  action  accrues,  within  the  age  of  twenty-one  years,  disabled 
by  marriage,  insane,  or  imprisoned,  he  may  bring  the  action  within  the  time  herein- 
before limited  therefor,  after  the  disability  is  removed. 

Sec.  10.  When  a  person  is  disabled  to  prosecute  an  action  by  reason  of  his 
being  an  alien  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the 
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time  of  the  continuance  of  such  war  shall  not  be  deemed  part  of  the  respective 
periods  herein  limited  for  the  commencement  of  the  actions  before  mentioned. 

Sec.  11.  If,  at  the  time  when  a  cause  of  action  mentioned  in  this  chapter  accrues 
against  a  person,  he  is  out  of  the  Commonwealth,  the  action  may  be  commenced 
witliia  the  time  herein  limited  therefor,  after  he  comes  into  the  Commonwealth ; 
and  if,  after  a  cause  of  action  has  accrued,  the  person  against  whom  it  has  accrued 
is  absent  from  and  resides  out  of  the  Commonwealth,  the  time  of  his  absence  shall 
not  be  taken  as  part  of  the  time  limited  for  the  commencement  of  the  action,  pro- 
vided that  no  action  shall  be  brought  by  any  person  whose  cause  of  action  has  been 
barred  by  the  laws  of  any  State,  Territory,  or  country,  while  he  has  resided  therein. 

Sec.  12.  If  a  person  who  is  entitled  to  bring  or  liable  to  any  action  before  men- 
tioned dies  before  the  expiration  of  the  time  herein  limited,  or  within  thirty  days, 
after  the  expiration  of  said  time,  and  the  cause  of  action  by  law  survives,  the  action 
may  be  commenced  by  or  against  the  executor  or  administrator  of  such  deceased 
person  at  any  time  within  two  years  after  the  grant  of  letters  testamentary  or  of 
administration. 

Sec.  13.  If,  in  an  action  duly  commenced  within  the  time  limited  and  allowed  m> 
this  or  the  preceding  chapter,  the  writ  fails  of  a  sufficient  service  or  return  by  an. 
unavoidable  accident,  or  by  a  de&ult  or  neglect  of  the  officer  to  whom  it  is  com- 
mitted, or  if  the  writ  is  al^ited  or  the  action  otherwise  avoided  or  defeated  by  the 
death  of  a  party  thereto,  or  for  any  matter  of  form,  or  if  after  a  verdict  for  the 
plaintiff  the  judgment  is  arrested,  or  if  a  judgment  for  the  plaintiff  is  reversed  on  a. 
writ'Of  error,  the  plaintiff  may  commence  a  new  action  for  the  same  cause  at  any 
time  within  one  year  after  the  abatement  or  other  determination  of  the  original 
suit,  or  after  the  reversal  of  the  judgment ;  and  if  the  cause  of  action  by  law  sur- 
vives, the  executor  or  administrator  of  the  plaintiff  may  commence  such  new  action 
within  said  year. 

Sec.  14.  If  a  person  liable  to  any  of  the  actions  mentioned  in  this  chapter  fraud- 
ulently conceals  the  cause  of  such  action  from  the  knowledge  of  the  person  entitled 
to  bring  the  same,  the  action  may  be  commenced  at  any  time  within  six  years  after 
the  person  so  entitled  discovers  that  he  has  such  cause  of  action. 

Sec.  15.  In  actions  of  contract,  no  acknowledgment  or  promise  shall  be  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case  out  of  the  operation 
of  the  provisions  of  this  chapter  or  to  deprive  a  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  is  made  or  contained  by  or  in  some  writing  signed 
by  the  party  chargeable  thereby. 

Sec.  16.  Nothing  contained  in  the  preceding  section  shall  alter,  take  away,  or 
lessen  the  effect  of  a  payment  of  principal  or  interest  made  by  any  person ;  but  no 
indorsement  or  memorandum  of  any  such  paymeut,  written  or  made  upon  a  prom- 
issory note,  bill  of  exchange,  or  other  writing  by  or  on  behalf  of  the  party  to  whom 
such  payment  has  been  made,  or  purports  to  have  been  made,  shall  be  deemed 
sufficient  proof  of  the  payment,  so  as  to  take  the  case  out  of  the  provisions  of  this 
chapter. 

Sec.  17.  If  there  are  two  or  more  joint  contractors,  or  two  or  more  joint  exec- 
utors or  administrators  of  a  contractor,  no  one  of  them  shall  lose  the  benefit  of  the 
provisions  of  this  chapter  so  as  to  be  chargeable  by  reason  only  of  an  acknowledg- 
ment or  promise  made  or  signed  by  any  other  or  others  of  them. 

Sec.  18.  In  actions  commenced  against  two  or  more  joint  contractors,  or  against 

two  or  more  joint  executors  or  administrators  of  a  contractor,  if  it  appears  on  the 

trial  or  otherwise  that  the  plaintiff  is  barred  by  the  provisions  of  this  chapter  as  to 

one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  any  other  or  others 
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of  them  by  yirtne  of  a  new  acknowledgment  or  promise  or  otherwise,  judgment 
shall  be  given  for  the  plaintiff  as  to  the  defendants  against  whom  he  b  entitled  to 
recover,  and  for  the  other  defendant  or  defendants  against  the  phuntiff. 

Sec.  19.  If  m  any  action  on  contract  the  defendant  pleads  or  answers  in 
abatement  that  any  other  person  ought  to  have  been  jointly  sued,  and  issue  is 
joined  thereon,  and  if  it  appears  that  the  action  was,  by  reason  of  the  provisions  of 
this  chapter,  barred  against  the  person  so  named,  the  issue  shall  be  found  for  the 
phuntiff. 

Sec.  20.  The  provisions  of  this  chapter  shall  apply  to  the  case  of  a' debt  founded 
on  contract,  and  which  is  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and 
the  time  of  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an  action 
had  been  commenced  therefor  at  the  time  when  the  plaintiff's  action  was  commenced. 

Sec.  21.  The  limitations  hereinbefore  prescribed  shall  apply  to  actions  brought 
•by  the  Commonwealth  or  for  its  benefit. 

Sec.  22.  The  provisions  of  this  chapter  shall  not  apply  to  any  action  otherwise 
specially. limited  by  law. 

Sec.  23.  Every  judgment  and  decree  of  a  court  of  record  of  the  United  States, 
or  of  this  or  any  other  State,  shall  be  presumed  to  be  paid  and  satisfied  at  the 
•expiration  of  twenty  years  after  the  judgment  or  decree  was  rendered. 

Acts  of  1886.    Chap.  86. 

Sec.  1.  Action  to  Recover  Land  sold  on  Bxeoation.  — When  an  execu- 
tion is  levied  on  knds  or  rights,  the  record  title  to  which  fraudulently  stands  in 
the  name  of  a  person  other  than  the  debtor,  and  such  other  person  is  in  possession 
claiming  title  thereto,  the  levy  shall  be  void  unless  the  judgment  creditor  to  whom 
the  land  is  set  off,  or  the  purchaser  at  the  sale,  as  the  case  may  be,  commences  his 
suit  to  recover  possession  thereof  within  one  year  after  the  return  day  of  the 
^execution.  .  .  . 

Acts  of  1887.    Chap.  214. 

Sec.  26.  Restriction  by  Insnranoe  Companies  of  Baits  for  Loss.  —  No 

such  company  shall  make  any  condition  or  stipulation  in  its  insurance  contracts 
concerning  the  court  or  jurisdiction  wherein  anjr  suit  thereon  may  be  brought,  nor 
shall  limit  the  time  within  which  such  suit  may  be  commenced  to  less  than  two 
years  after  the  cause  of  action  accrues,  and  any  such  condition  or  stipulation  shall 
'be  void.    [This  is  prescribed  in  the  standard  form  of  policy  in  Sec.  60.] 

Chap.  270. 

Sec  3.  Action  for  Personal  Injuries  to  an  Employee.  —  ...  No  action 
for  the  recovery  of  compensation  for  injury  or  death  under  this  act  shall  be  main- 
tained, unless  notice  of  the  time,  place,  and  cause  of  the  injury  is  given  to  the  em- 
ployer witbin  thirty  days,  and  the  action  is  commenced  within  one  year  from  the 
occurrence  of  the  accident  causing  the  injury  or  death. 

Acts  of  1888.    Chap.  114. 

Sec  1.  Action  for  Injury  from  defective  Highway.  —  A  person  so  in- 
jured shall  within  thirty  days  thereafter  give  to  the  county,  town,  place,  or  persons 
by  law  obliged  to  keep  said  highway,  townway,  causeway,  or  bridge  in  repair,  notice 
of  the  time,  place,  and  cause  of  the  said  injury  or  damage ;  and  if  the  said  county. 
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town,  place,  or  persons  do  not  pay  the  amount  thereof,  he  may  within  two  years 
after  the  date  of  said  injury  or  damage  bring  an  action  of  tort  against  said  county, 
town,  place,  or  persons  to  recover  the  same. 

Chap.  390. 

8ec.  76.  In  all  oasas  of  taking  or  aale  of  real  estate  for  the  payment  of 
taxes  thereon,  the  supreme  judicial  court  shall  have  equity  powers^  if  relief  is 
sought  within  five  years  from  the  taking  or  sale. 

Acts  of  1889.    Chap.  390. 

Sec.  1.  Salea  of  LIqnoxa  to  BOnora.  ~.  .  .  Actions  and  suits  for  peaalties 
and  forfeitures  under  this  section  shall  be  commenced  within  two  years  after  the 
offence  is  committed  and  not  afterwards. 

SUPPLEMEirrAL  ACTS. 

Act  of  1887,  Chap.  140,  limite  to  one  year  an  action  against  a  street  railway 
company  for  loss  of  life  by  negligence. 

By  Acts  of  1887,  Chap.  411.  An  Order  for  Trial  by  Court  Martial  must 
issue  within  two  years  after  commiBsion  of  the  offence. 

By  Acte  of  1888,  Chap.  890,  Sec.  94.  An  Action  to  Recover  Taxea  paid 
under  protest  must  be  brought  within  three  mouths  after  the  payment. 

By  Acts  of  1889,  Chap.  442.  The  Validity  of  Incambrancea  upon  titles 
to  real  estate,  imposed  more  than  thirty  years  before  the  proceeding,  may  be  de- 
termined on  petition  to  the  supreme  court,  and  the  decree  thereupon  made  will  exclude 
the  respondent's  claim. 
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(COMPILED  LAWS  1882.     Ttelb  XXXIV.,  Chap.  801. 

The  Limitation  of   Actions   bxlatino  to  Real  Peopertt.    (Chap.  139, 

Rev.  Ste.  of  1846.) 

(8698.)  Section  1.  Aotiona  for  the  Recovery  of  Land,  when  to  be 
broaght.  —  That  after  the  thirty-first  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  sixty-three,  no  person  shall  bring  or  maintain  any  action  for 
the  recovery  of  any  lands,  or  the  possession  thereof,  or  make  any  entry  thereupon, 
unless  such  action  is  commenced,  or  entry  made,  within  the  time  herein  limited 
therefor,  after  the  right  to  make  such  entry  or  to  bring  such  action  shall  have  fii^t 
accrued  to  the  plaintiff,  or  to  some  person  through  whom  he  chums,  to  wit :  — 

First,  Within  five  years,  where  the  defendant  claims  title  to  the  land  in  question 
by  or  through  some  deed  made  upon  a  sale  thereof  by  an  executor,  administrator, 
or  guardian,  or  by  a  sheriff  or  other  proper  ministerial  officer,  under  the  order, 
judgtaent,  decree,  or  process  of  a  court  or  legal  tribunal  of  competent  jurisdiction 
within  this  Stete  ;  or  by  a  sheriff  upon  a  mortgage  foreclosure  sale. 

Second.  Within  ten  years,  where  the  defendant  claims  title  under  a  deed  made 
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by  some  officer  of  this  State,  or  of  the  United  States,  authorized  to  make  deeds  upon 
the  sale  of  lands  for  taxes  assessed  and  levied  within  t^is  State. 

Third.   Within  fifteen  years  in  all  other  cases.^ 

(8699.)  Sec.  2.  Computation  of  Time  whan  Right  aoorued  to  An- 
oestor,  &o.  —  If  sach  right  or  title  acerued  to  an  ancestor,  predecessor,  or  grantor 
of  the  person  who  brings  the  action  or  makes  the  entry,  or  to  any  other  person 
from  or  under  whom  he  claims,  the  said  above  periods  of  limitation  shall  be  com- 
puted frotn  the  time  when  the  right  or  title  so  first  accrued  to  such  ancestor,  pre- 
decessor, grantor,  or  other  person. 

(8700.)  Sec.  3.  "When  Right  deemed  to  have  aoorued.  —  In  the  construc- 
tion of  this  chapter  the  right  to  make  an  entry  or  bring  an  action  to  recover  land 
shall  be  deemed  to  have  first  accrued  at  the  times  respectively  hereinafter  mentioned, 
that  is  to  say  -.  — 

First.  TVlienever  any  person  shall  be  disseised,  his  right  of  entry  or  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  such  disseisin. 

Second*  When  he  claims  as  heir  or  devisee  of  one  who  died  seised,  his  right  shall 
be  deemed  to  have  accrued  at  the  time  of  such  death,  unless  there  is  a  tenancy  by 
curtesy,  or  other  estate,  intervening  after  the  death  of  such  ancestor  or  devisor,  in 
which  case  his  right  shall  be  deemed  to  accrue  when  such  intermediate  estate  shall 
expire,  or  when  it  would  have  expired  by  its  own  limitation. 

Third,  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases  where 
the  party  claims  by  (orce  of  any  remainder  or  reversion,  his  right,  so  far  as  it  is 
affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to  accrue  when  the  in- 
termediate or  precedent  estate  would  have  expired  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof,  for  which  he  might  have  entered  at  an  earlier  time. 

Fourth.  The  preceding  clause  shall  not  prevent  any  person  from  entering,  when 
entitled  to  do  so  by  reason  of  any  forfeiture  or  breach  of  condition,  but,  if  he  claims 
under  such  a  title,  his  right  shall  be  deemed  to  have  accrued  when  the  forfeiture 
was  incurred  or  the  condition  broken. 

Fifth.  In  all  cases  not  otherwise  provided  for,  the  right  shall  be  deemed  to  have 
accrued  when  the  claimant  or  the  person  under  whom  he  claims  first  became  en- 
titled to  the  possession  of  the  premises,  under  the  title  upon  which  the  entry  or 
action  is  founded. 

(8701.)  Sec.  4.  "Who  preenmed  to  have  Posseflalon.  —  In  every  action  for 
the  recovery  of  real  estate,  or  the  possession  hereof,  the  person  establishing  the 
legal  title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof,  within 
the  time  limited  by  law  for  bringing  such  action,  unless  it  shall  appear  that  the  same 
have  been  possessed  adversely  to  such  legal  title  by  the  defendant,  or  by  those  from 
or  under  whom  he  claims. 

(8702.)  Sec.  5.  Caaes  of  Disability.  —  If  at  the  time  when  any  right  of  en- 
try, or  of  action,  as  aforesaid,  shall  first  accrue  or  have  accrued,  the  person  entiUed 
to  such  entry  or  action  shall  be,  or  shall  have  been,  within  the  age  of  twenty-one 
years,  or  a  married  woman,  insane,  or  imprisoned,  or  absent  from  the  United  States, 
unless  within  one  of  the  British  Provinces  of  North  America,  such  person,  or  any 
one  claiming  from,  by,  or  under  him,  may  make  such  entry  or  bring  such  action  at 
any  time  within  five  years  after  such  disability  shall  be  or  shall  have  been  removed, 
although  the  time  limited  therefor  in  the  first  section  of  this  chapter  may  have 
expired. 

1  As  amended  by  Act  8,  Laws  of  1889  ;  approred  Feb.  25, 1889.  Bat  see  also  the 
Tax  Law  of  1891,  {§  107, 108, 109,  imfia. 
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(8703.)  Sbc.  6.  Death  of  PerBons  under  Disability.  —  If  the  person  first 
entitled  to  make  such  entry  or  bring  such  action  shall  die,  or  shall  have  died,  during 
the  contiauaace  of  any  of  the  disabilities  mentioned  in  the  preceding  section,  and  no 
determination  or  judgment  shall  have  been  had  of  or  upon  the  title,  right,  or  action 
which  accrued  to  him,  the  entry  may  be  made  or  action  brought  by  his  heirs,  or  any 
one  claiming  under  him,  at  any  time  within  five  years  after  his  death,  although  the 
time  limited  therefor  in  the  first  section  of  this  chapter  may  have  expired. 

(S704.)  Sec.  7*  No  AUowanoe  for  any  Seoond  Diaabili^.  —  If,  at  the 
time  when  such  right  of  entry  or  of  action  shall  first  accrue,  the  person  entitled 
thereto  shall  be  under  any  of  the  disabilities  before  mentioned,  and  shall  die  without 
having  recovered  the  premises,  no  further  time  for  making  such  entry  or  bringing 
such  action,  beyond  that  hereinbefore  prescribed,  shall  be  allowed  by  reason  of  the 
disability  of  any  other  person. 

(8705.)  Sec.  8.  Entry  on  Iiand,  when  effeotnaL  —  No  person  shall  be 
deemed  to  have  been  in  possession  of  any  lands,  within  the  meaning  of  this  chapter, 
merely  by  reason  of  having  made  an  entry  thereon,  unless  he  shall  have  continued 
in  open  and  peaceable  possession  of  the  premises  for  at  least  one  year  next  after  such 
entij,  or  unless  an  action  shall  be  commenced  upon  such  entry  and  seisin  within  one 
year  after  he  shall  be  ousted  or  dispossessed  of  the  premises. 

(8706.)  Sec.  9.  JEUghta  aooraed  before  Amendmenta  beoome  Lawa.^ 
When  the  right  of  action  or  entry  shall  have  accrued  before  the  time  when  these 
amendments  shall  take  effect  as  law,  the  same  shall  not  be  affected  by  these  amend- 
ments, but  all  such  actions  and  rights  shall  be  governed  and  determined  accord- 
ing to  the  law  under  which  the  right  accrued  in  respect  to  the  limitations  of  such 
actions  or  rights  of  entry. 

(8707')  Sec*  10.  Action  after  Abatement,  Reversal,  Aso.  —  If  any  action, 
of  which  the  commencement  is  limited  by  this  chapter,  shall  be  abated  by  ike  death 
of  any  party  thereto,  or  if,  after  verdict  for  the  demandant  or  phuntiff,  the  judgment 
shall  be  arrested,  or  if  judgment  in  any  such  action  be  given  for  the  demandant  or 
plaintiff,  and  the  judgment  shall  be  reversed  for  error  therein,  the  demandant  or 
plaintiff,  or  any  person  chuming  from,  by,  or  under  him,  may  bring  an  action  for  the 
same  cause  at  any  time  within  one  year  after  the  determination  of  the  original  action, 
or  after  the  reversal  of  the  judgment 

(8708.)  Sec.  II.  Bnits  by  the  People  of  this  State.  —  No  suit  for  the  re- 
covery of  any  lands  shall  be  commenced  by  or  in  behalf  of  the  people  of  this  State, 
unless  within  twenty  years  after  the  right  or  title  of  the  people  of  the  State  therein 
first  accrued,  or  within  twenty  years  after  the  said  people,  or  those  from  or  through 
whom  they  claim,  shall  have  been  seised  or  possessed  of  the  premises,  or  shall  have 
received  the  rents  and  profits  of  the  same,  or  some  part  thereof. 

(8709.)  Sec.  12.  Mortgage  Foreoloanre.  ^  No  suit  or  proceeding  shall  be 
maintained  to  foreclose  a  mortgage  on  real  estate,  either  at  law  or  in  equity,  unless 
commenced  within  fifteen  years  from  and  after  such  mortgage  shall  become  due  and 
payable,  or  within  fifteen  years  after  the  last  payment  was  made  on  said  mortgage : 
provided,  however,  that  this  act  shall  not  be  construed  to  apply  to  mortgages  which 
have  been  due  fifteen  years  or  more,  or  the  last  payment  upon  which  was  made 
fifteen  years  or  more  prior  to  the  passage  of  this  act,  but  in  all  such  cases  no  suit 
or  proceedings  shall  be  maintained  to  foreclose  the  same  unless  commenced  within 
five  years  after  this  act  shall  take  effect. 

(8710.)  Sec.  13.  Absentees.  Disabled  Persona.  —  When  any  person  en- 
titled to  bring  and  maintain  an  action  for  the  recovery  of  any  lands,  or  for  the  pos- 
session thereof,  was  or  shall  be,  at  the  time  when  such  right  first  accrued,  or  shall 
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first  accrue,  absent  from  the  United  States,  sttcfa  action  shall  be  brought  within 
twenty  years  from  the  time  such  action  first  accrued,  or  shall  first  accrue,  and  not 
afterwards:  Provided,  that  when  such  action  accrued,  eighteen  years  and  more 
from  the  time  of  the  passage  of  this  act,  such  action  may  be  brought  within  five 
years  from  the  date  of  such  passage,  unless  such  action  had  akeady  become  barred 
by  some  other  law  applicable  thereto :  and  further  provided^  that  when  such  absent 
person  was,  or  shall  be,  at  the  time  of  the  accruing  of  the  right  of  action,  under  the 
'  age  of  twenty-one  years,  a  married  woman,  insane,  or  imprisoned,  such  person,  or 
any  one  claiming  under  him,  or  her,  may  bring  such  action  at  any  time  within  ^v^ 
years  after  the  disabilities  last  aforesaid  have  been  or  shall  be  removed,  although  the 
time 'first  above  limited  may  have  expired. 

(8711.)  Sec.  }4>.  Residents  of  Britiah  North  Amerioan  Provinoes. — 
The  provisions  of  the  foregoing  section  shall  not  apply  to  persons  absent,  or  resid- 
iug  in  any  of  the  provinces  of  British  North  America,  where  the  right  of  action  has 
accrued  since  the  thirty-first  day  of  December,  1863,  or  shall  hereafter  accrue. 

CHA.P.  302. 
Limitation  of  Pebsonal  Actions. 

(8713.)   Sec.  1.   Certain  Aotlons  to  be  brought  witiiin  Six  Team. — 

The  following  actions  shall  be  commenced  within  six  years  next  after  the  cause  of 
action  shall  accrue,  and  not  afterwards,  that  is  to  say  :  — 

First.  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not  under  seal, 
except  sucL  as  are  brought  upon  the  judgment  or  decree  of  some  court  of  record  of 
the  United  States,  or  of  this  or  some  other  of  the  United  States. 

Second.  All  actions  upon  judgments  Fendered  in  any  court,  other  than  those 
above  excepted. 

Third.  All  actions  for  arrears  of  rent. 

Fourth.  All  actions  of  assumpsit,  or  upon  the  case,  founded  upon  any  contractor 
liability,  express  or  implied. 

Fifth.  All  actions  for  waste.  . 

Sixth.  All  actions  of  replevin  and  trover,  and  all  other  aotiona  for  taking,  detain- 
ing, or  injuring  goods  or  chattels. 

Seventh*  All  other  actions  on  the  case,  except  actions  for  slanderous  words  or 
for  libels. 

(8714.)  Sec.  2.  Certain  Actions  to  be  brooght  within  Two  Tears.  — 
All  actions  for  trespass  upon  land,  or  for  assault  and  battery,  or  for  false  imprison- 
ment, and  all  actions  for  slanderous  words,  and  for  libels,  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  shall  accrue,  and  not  afterwards. 

(8715.)  Sec.  3.  Actions  against  Sheriffs,  &o.  —  All  actions  against  sherifis, 
for  the  misconduct  or  neglect  of  their  deputies,  shall  be  commenced  within  four 
years  next  after  the  cause  of  action  shall  accrue,  and  not  afterwards. 

(8716.)  Sec.  4.  Exceptions.  —  None  of  the  provisions  of  this  chapter  shall 
apply  to  any  action  brought  upon  any  bills,  notes,  or  other  evidences  of  debt  issued 
by  any  bank. 

(8717.)  Sec.  5.  Cases  of  Accoonts  Current.  —  In  all  actions  of  debt  or  as- 
sumpsit brought  to  recover  the  balance  due  upon  a  mutual  and  open  account  cur- 
rent, the  cause  of  action  shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item 
proved  in  such  account. 

(87 IS.)  Sec.  6.  Minors,  Insane  Persons,  &c.,  may  bring  Action  after 
Disability  is  removed.  —  If  any  person,  entitled  to  bring  any  of  the  actions 
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mentioned  in  this  chapter,  shall,  at  the  time  when  the  canse  of  action  accrues,  be 
within  the  age  of  twenty-one  years,  insane,  or  imprisoned  in  the  State  prison,  or 
absent  from  the  United  States  and  from  the  British  Provinces  of  North  America, 
such  person  may  bring  the  action  within  the  times  in  this  chapter  respectively 
limited,  after  the  disability  shall  be  removed :  Provided,  if  any  person  not  already 
barred  by  the  provisions  of  law  heretofore  existing,  from  maintaining  any  of  said 
actions,  shall  be  barred  according  to  the  foregoing  provisions  of  this  enactment 
therefrom,  then  such  person  may  bring  such  action  vrithin  one  year  after  this  act 
shall  take  effect,  and  not  afterwards. 

(87 19.)  Sec.  7.  General  Limitation.  —  All  personal  actions  on  any  contract, 
not  limited  by  the  foregoing  sections  or  by  any  law  of  this  State,  shall  be  brought 
within  ten  years  after  the  accruing  of  the  cause  of  action,  and  not  afterwards. 

(8720.)  Skc.  8.  Bolts  by  Aliens.  —  When  any  person  shall  be  disabled  to 
prosecute  an  action  in  the  courts  of  this  State,  by  reason  of  his  being  an  alien,  sub- 
ject, or  citizen  of  any  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  such  war  shall  not  be  deemed  a  part  of  the  respective  periods  herein 
limited  for  the  commencement  of  any  of  the  actions  before  mentioned. 

(8721.)  Sec.  9.  Case  of  Defendants  out  of  the  Stpite.  —  If,  at  the  time 
when  any  cause  of  action  mentioned  in  this  chapter  shall  accrue  against  auy  person, 
he  shall  be  out  of  the  State,  the  action  may  be  commenced  within  the  time  herein 
limited  therefor  after  such  person  shall  come  into  this  State ;  and  if,  after  any  cause 
of  action  shall  have  accrued,  the  person  against  whom  it  shall  have  accrued  shall  be 
absent  from  and  reside  out  of  the  State,  the  time  of  hb  absence  shall  not  be  taken 
as  any  part  of  the  time  limited  for  the  commencement  of  the  action. 

(8722.)  Sec.  10.  Case  of  Death  of  either  Party.  —  If  any  person  entitled  to 
bring  any  of  the  actions  before  mentioned  in  this  chapter,  or  liable  to  any  such 
actions,  shall  die  before  the  expiration  of  the  time  herein  limited,  or  within  thirty 
days  after  the  expiration  of  the  said  time,  and  if  the  cause  of  action  does  by  law 
survive,  the  action  may  be  commenced  by  or  against  the  executor  or  administrator 
of  the  deceased  person,  or  the  claim  may  be  proved  as  a  debt  against  the  estate  of 
the  deceased  person,  as  the  case  may  be,  at  any  time  within  two  years  after  grant- 
ing letters  testamentary  or  of  administration,  and  not  afterwards,  if  barred  by  the 
provisions  of  this  chapter. 

(8723.)  Sec.  II.  Remedy  in  Case  of  Reversal,  Arrest  of  Jadgment,  &c. 
—  If,  in  any  action  duly  commenced  within  the  time  limited  in  this  chapter  and 
allowed  therefor,  the  writ  or  declaration  shall  fail  of  a  sufficient  service  or  return, 
by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer  to  whom  it 
is  committed ;  or  if  the  writ  be  abated,  or  the  action  otherwise  avoided  or  defeated 
by  6be  death  of  any  party  thereto,  or  for  any  matter  of  form ;  or  if,  after  a  verdict 
for  the  plaintiff,  the  judgment  shall  be  arrested ;  or  if  a  judgment  for  the  plaintiff 
shall  be  reversed  on  a  writ  of  error,  —  the  plaintiff  may  commence  a  new  action  for 
the  same  cause  at  any  time  within  one  year  after  the  abatement  or  other  deter- 
mination of  the  original  suit,  or  after  the  reversal  of  the  judgment  therein ;  and  if 
the  cause  of  action  does  by  law  survive,  his  executor  or  administrator  may,  in  case 
of  his  death,  commence  such  action  within  the  said  one  year. 

(S724.)  Sec.  12.  Fraudulent  Concealment  by  Defendant.  —  If  any  per- 
son who  is  liable  to  any  of  the  actions  mentioned  in  this  chapter  shall  fraudulently 
conceal  the  cause  of  such  action  from  the  knowledge  of  the  person  entitled  thereto, 
the  action  may  be  commenced  at  any  time  within  two  years  after  the  person  who  is 
entitled  to  bring  the  same  shall  discover  that  he  has  such  cause  of  action,  although 
such  action  would  be  otherwise  barred  by  the  provisions  of  this  chapter. 
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(8725.)  Sec.  13.  New  Promise,  Ao.,  to  be  in  Writing. — In  actions 
fouuded  upon  contract,  express  or  implied,  no  acknowledgment  or  promise  shall  be 
evidence  of  a  continuing  contract  whereby  to  take  a  case  out  of  the  proTisions  of 
this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowl- 
edgment or  promise  be  made  or  contained  by  or  in  some  writing  signed  by  the 
party  to  be  charged  thereby. 

(8726.)  Skc.  14.  Promise  by  one  of  several  Joint  Contractors.  —  If 
there  be  two  or  more  joint  contractors,  or  joint  executors  or  administrators  of  any 
contractor,  no  such  joint  executor  or  administrator  shall  lose  the  benefit  of  the  pro- 
visions of  this  chapter,  so  as  to  be  chargeable,  by  reason  of  any  acknowledgment  or 
promise  made  or  signed  by  any  other  or  others  of  them. 

(8727.)  Sec.  15.  Proceedings  in  Actions  against  snok  Joint  Contractors. 
—  In  actions  commenced  against  two  or  more  joint  contractors,  or  joint  executors 
or  administrators  of  any  contractor,  if  it  shall  appear  on  the  trial  or  otherwise  that 
the  plaintiff  is  barred  by  the  provisions  of  this  chapter,  as  to  one  or  more  of  the 
defendants,  but  entitled  to  recover  agaiust  any  other  or  others  of  them,  by  virtue  of 
a  new  acknowledgment  or  promise,  or  otherwise,  judgment  shall  be  given  for  the 
plaintiff  as  to  any  of  the  defendants  against  whom  he  is  entitled  to  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

(8728.)  Sec.  16.  n>id. — If,  in  any  action  on  contract,  the  defendant  shall 
plead  in  abatement  that  any  other  person  ought  to  have  been  jointly  sued,  it  shall 
be  a  good  replication  to  such  plea,  if  true  in  fact,  that  the  action  was,  by  the  pro- 
visions of  this  chapter,  barred  against  the  person  so  named  in  the  plea,  but  not  so 
barred  by  reason  of  such  acknowledgment  or  promise  as  against  such  defendant. 

(8729.)  Sec.  17.  ISffect  of  Part  Payment..^—  Nothing  contained  in  the  four 
preceding  sections  shall  alter,  take  away,  or  lessen  the  effect  of  a  payment  of  any 
principal  or  interest,  made  by  any  person ;  but  no  indorsement  or  memorandum  of 
any  such  payment,  written  or  made  upon  any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made, 
or  purport  to  be  made,  shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take 
the  case  out  of  the  operation  of  the  provisions  of  this  chapter. 

(8730.)  Sec  18.  In  Case  of  Joint  Contractors.  —  If  there  are  two  or  more 
joint  contractors,  or  joint  executors  or  administrators  of  any  contractor,  no  one  of 
them  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as  to  be  chargeable 
by  reason  only  of  any  payment  made  by  any  other  or  others  of  them. 

(8731.)  Sec.  19.  Limitation  of  Demands  alleged  as  Set-off.  —  All  the  pro- 
visions of  this  chapter  shall  apply  to  the  case  of  any  debt  or  contract  alleged  by  vray 
of  set-off  on  the  part  of  a  defendant ;  and  the  time  of  the  limitation  of  such  debt 
shall  be  computed  in  like  manner  as  if  an  action  had  been  commenced  therefor  at 
the  time  when  the  plaintiff's  action  was  commenced,  provided  such  debt  or  contract 
would  have  been  barred  according  to  law  before  the  accruing  of  the  claim  or  demand 
upon  which  such  defendant  is  sued. 

(8732.)  Sec.  20.  Limitation  of  Soits  by  the  People,  &a— The  limita- 
tions heretofore  prescribed  for  the  commencement  of  actions  shall  apply  to  the  same 
actions  when  brought  in  the  name  of  the  people  of  this  State,  or  in  the  name  of  any 
officer  or  otherwise  for  the  benefit  of  the  State,  in  the  same  manner  as  to  actions 
brought  by  individuals. 

(8733.)  Sec  21.  Limitation  of  Suits  for  Penalties.  -^  All  actions  and  suits 
for  any  penalty  or  forfeiture  on  any  penal  statute,  brought  in  the  name  of  the  peo- 
ple of  this  State,  shall  be  commenced  within  two  years  next  after  the  offence  was 
committed,  and  not  afterwards,  except  in  the  cases  mentioned  in  the  next  section.. 
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(8734.)  Sec.  22.  Of  Suiti  limited  by  other  Statates.-— The  preceding 
section  shall  not  apply  to  any  suit  which  b  or  shall  be  limited  by  any  statute,  to  be 
brought  within  a  shorter  or  longer  time  than  is  prescribed  in  said  section;  but  such 
suit  shall  be  brought  within  the  time  that  may  be  limited  by  such  statute. 

(8735.)  Sec.  23.  Frovisioiui  as  to  Written  Fromifle,  &o.,  to  what  Caaea 
not  to  apply.  —  None  of  the  provisions  of  this  chapter,  respecting  the  acknowl- 
edgment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any  such  acknowl- 
edgment or  promise,  made  before  August  31,  1838 ;  but  every  such  last-mentioned 
acknowledgment  or  promise,  although  not  made  in  writing,  shall  have  the  same 
effect  as  if  no  provision  relating  thereto  had  been  herein  contained. 

(8736.)  Sec.  21.  When  Action  npon  Judgment  ahall  be  brought.  — 
Every  action  upon  a  judgment  or  decree  heretofore  rendered,  or  hereafter  to  be 
rendered,  in  a  court  of  record  of  the  United  States,  oi  of  this  State,  or  of  any  other 
State  of  the  United  States,  shall  be  brought  within  ten  years  after  the  entry  of  the 
judgment  or  decree,  and  not  afterwards :  Provided,  that  in  all  cases  of  judgments,  or 
decrees  entered  nine  years  or  more  before  this  act  shall  take  effect,  one  year  from 
the  time  when  this  act  shtdl  take  effect  shall  be  allowed  for  the  commencement  of 
an  action  or  proceeding  upon  such  judgment  or  decree,  to  revive  the  same :  Pr(h 
videdyfuriher,  that  no  judgment  or  decree  shall  be  revived,  an  action  to  recover  or 
enforce  which  is  now  legally  barred. 

(8737.)  Sec.  25.  Aotiona  barred  and  Righta  acomed  under  Former 
Statutea.  —  No  personal  action  shall  be  maintained,  which,  at  the  time  when  this 
chapter  shall  take  effect  as  law,  shall  have  been  barred  by  the  statute  of  limitation 
in  force  at  the  time  when  the  cause  of  action  accrued ;  and  where  any  right  of 
action  shall  have  accrued  before  the  time  when  this  chapter  shall  take  effect,  it 
shall  not  be  affected  by  this  chapter,  but  all  such  causes  of  action  shall  be  governed 
and  determined  according  to  the  law  under  which  the  right  of  action  accrued,  in 
respect  to  the  limitation  of  such  actions. 

(8738.)  Sec.  26.  Time  Suit  pending  in  COianoery  not  to  be  computed 
under  limitation  Lawa.  —  The  people  of  the  State  of  Michigan  enact,  .That  the 
time  during  which  any  case  in  chancery,  commenced  by  any  debtor,  has  or  may  be 
pending  and  undetermined,  shall  not  be  computed  as  constituting  any  part  of  the 
period  limited  or  prescribed  by  any  statute  of  limitation  in  force  at  the  time  of  the 
commencement  of  such  case  in  chancery,  prescribing  the  time  within  which  an 
action  in  relation  to  the  debt  or  subject-matter  in  dispute,  as  set  forth  in  the  pro* 
oeedings  in  such  case  in  chancery,  should  or  might  be  commenced. 

Title  V.    Chap.  19. 

(763.)  Sec.  81.  Action  on  Conatable'a  Bond.  — ...  All  actions  against  a 
constable  or  his  sureties,  upon  any  such  instrument^  shall  be  prosecuted  within  two 
years  after  the  expiration  of  the  year  for  which  the  constable  named  therein  shall 
have  been  elected. 

Title  XVI.    Chap.  123. 

(4110.)  Sec.  35.  Mining  and  Smelting  Companies.  —  ...  Every  action 
against  any  stockholder  for  labor  heretofore  performed  for  any  such  corporation 
shall  be  brought  within  two  years  after  thb  act  takes  effect,  and  not  afterwards, 
but  this  shall  not  be  construed  as  ^viving  any  cause  of  action  already  barred  by 
any  statute  of  limitations,  nor  shall  it  include  any  cause  of  action,  the  right  to  sue 
for  which  will  expire  in  less  than  two  years  after  this  act  takes  effect,  by  virtue  of 
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some  eusting  statute  of  limitation.  .  .  .  Suit  may  be  commenced  against  the  cor- 
poration alone  at  any  time  within  six  years  from  the  time  the  cause  of  action 
accrues,  as  in  otiier  personal  actions. 

Title  XXVIII.    Ch^.  237. 

(6259.)  Ssc.  39.  Bolt  to  annnl  Marriage  for  Phyaioal  Inoapaoity.  —  .  .  . 

Shall  only  be  brought  within  two  years  from  the  solemnization  of  tiie  marriage. 

(6261.)  Sj£c.  41.  Suit  for  Dlvoroe  for  Adultery.—  .  .  .  The  divorce  may 
be  denied  .  .  .  when  the  suit  shall  not  have  been  brought  within  ^ve  years  after 
tiie  discovery  by  the  compUinant  of  the  offence  charged. 

CHA.P.  240. 

• 

(6332.)  Sec.  31.  Action  on  Onardian'a  Bond No  action  shall  be  jnain- 

tained  against  the  sureties  in  any  bond  given  by  a  guardian,  unless  it  be  oom- 
meoced  witliin  four  years  from  the  time  when  the  guardian  shall  have  been  dis- 
charged :  provided,  that  if  at  the  time  of  such  discharge,  the  person  entitled  to 
bring  such  action  shall  be  out  of  the  State,  or  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  within  four  years  after  the  return  of  such 
person  to  the  State  or  after  such  disability  shall  be  removed. 

Chap.  241. 

(6366.)  Sec.  15.  Action  on  liaater'a  Indenture,  &o.  —  No  such  action 
shall  be  maintained  by  any  apprentice,  or  servant,  unless  it  be  commenced  during 
the  term  of  apprenticeship,  or  service,  or  within  two  years  after  the  expiration 
thereof. 

Acts  op  1891,  No.  200  ("Tax  law"). 

Sec.  107.  The  right  to  recover  possession  of  any  land  by  any  person  claiming 
through  or  under  any  deed  executed  by  the  county  treasurer  by  virtue  of  the  pro- 
visions of  this  act  shall  be  forever  barred  by  the  actual,  open,  and  continuous  pos- 
session of  any  person  claiming  such  land  adversely  to  such  tax  deed  for  the  period 
of  five  years  after  the  execution  of  such  tax  deed :  provided,  that  if  the  person 
claiming  through  or  under  such  tax  deed  shall  have  once  taken  actual  and  peace- 
able possession  of  such  land  by  the  virtue  of  hb  deed,  and  shall  have  continued  in 
such  actual  possession  for  five  years  next  thereafter,  then  the  provisions  of  this 
section  shall  not  apply,  but  in  such  case  he  shall  be  conclusively  deemed  the  owner 
in  fee  simple  of  such  land. 

Sec.  108.  No  person  shall  bring  or  maintain  any  action  for  the  recovery  of  any 
land  or  the  possession  thereof,  or  make  any  entry  thereupon,  unless  such  action  is 
commenced  or  entry  made  within  five  years  after  the  right  to  make  such  entry  or 
to  bring  such  action  shall  have  first  accrued  to  the  plaintiff  or  to  some  person 
through  whom  he  claims,  when  the  defendant  claims  title  under  a  deed  nuide  by  the 
county  treasurer  in  pursuance  of  the  provisions  of  this  act. 

Sec.  109.  The  limitation  for  bringing  actions  in  the  last  two  preceding  sections 
shall  not  apply  to  any  person  who  shall  be  a  minor  nor  to  idiots  or  insane  persons, 
but  such  minor  may  bring  such  action  or  actions  after  the  time  limited,  at  any  time 
during  his  minority  and  within  one  year  thereafter;  nor  shall  such  limitation  apply 
where  the  taxes  for  the  non-payment  of  which  the  land  was  sold  and  the  tax-deed« 
executed  were  paid  prior  to  the  sale,  or  where  tlie  laud  was  redeemed  from  operation 
of  such  sale  as  provided  by  law,  nor  where  the  land  was  not  liable  to  taxation. 


MINNESOTA.  883 


MINNESOTA. 

GENERAL  STATUTES.    Chap.  66,  Title  n. 

Kelly"*  Compilation,  1891. 

Section  4687.  Limitatioiui  of  AotlonB.  —  Actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter,  after  the  cause  of  action  accrues, 
except  where  in  special  cases  a  different  limitation  is  prescribed  by  statute. 

Sec.  4'688.  Actions  to  recover  Real  Property.  —  No  action  for  the  recovery 
of  real  property,  or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appears  that  the  plaintiffjius  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  within  twenty  years  before  the  commence- 
ment of  the  action. 

Sec.  4689.  Action  to  foreoloee  Mortgage. — Every  action  to  foreclose  a 
mortgage  heretofore  or  hereafter  made  upon  real  estate,  shall  be  commenced  within 
fifteen  years  after  the  cause  of  action  accrues,  and  said  fifteen  years  shall  not  be 
enlarged  or  extended  by  reason  of  any  non-residence. 

Sec.  4690.  Actions  npon  Judgments  or  Decrees.  —  Within  ten  years :  — 

First.  An  action  upon  a  judgment  or  decree  of  a  court  of  the  United  States,  qr 
of  any  State  or  Territory  of  the  United  States. 

Sec.  4691.  Actions  upon  Contracts,  &c.,  within  Six  Tears.  —  Within 
six  years :  — 

First.  An  action  upon  a  contract  or  other  obligation,  express  or  implied,  except- 
ing those  mentioned  in  the  preceding  section. 

Second.  An  action  upon  a  liability  created  by  statute,  other  than  those  upon  a 
penalty  or  forfeiture. 
'    Third,  An  action  for  trespass  upon  real  property. 

Fourth.  An  action  for  taking,  detaining,  and  injuring  personal  property,  includ- 
ing actions  for  the  specific  recovery  thereof. 

Fifth.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the  person 
or  riglits  of  another,  not  arising  on  obligation,  and  not  hereinafter  enumerated. 

Sixth.  An  action  for  relief,  on  the  ground  of  fraud  ;  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud. 

Seventh.  Actions  to  enforce  a  trust  or  to  compel  an  accounting,  where  the  trustee 
has  neglected  to  discharge  his  trust,  or  has  repudiated  the  trust  relation,  or  has 
fully  performed  the  same. 

As  amended  1872,  c.  24,  §  1. 

Sec.  4692.  Actions  against  Certain  Officers,  or  for  a  Penalty.  —  Within 
three  years :  — 

First.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  the  liability  by  the 
doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  by  an  omission 
of  an  official  duty,  including  the  non-payment  of  money  collected  upon  an  execution. 

Second.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  action  is 
given  to  the  party  aggrieved,  or  to  such  party  and  the  State  of  Minnesota. 

Sec.  4693.  Action  for  Ziibel,  &c.,  within  Two  Tears.  —  Within  two 
years:  — 
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Firsi,  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonment. 

Second.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Sec.  4694.  Aotion  for  Penalty  given  to  Prosecutor  within  One  Tear. 

—  An  action  upon  a  statute  for  a  penalty  given  in  whole  or  in  part,  to  the  person 
who  prosecutes  for  the  same,  shall  be  commenced  by  said  party  within  one  year 
after  the  commission  of  the  offence ;  and,  if  the  action  is  not  commenced  within 
one  year  by  a  private  party,  it  may  be  commenced  within  two  years  thereafter  in 
behalf  of  the  State  by  the  Attorney-General,  or  the  county  attorney  of  the  county 
where  the  offence  was  committed. 

As  amended  1870,  c.  60,  {  1. 

S£C.  4693.  Limitationa  apply  .to  Aotiona  in  Rama  of  State  or  Officer. 

—  The  limitations  prescribed  in  this  chapter  for  the  commencement  of  actions  shall 
apply  to  the  same  actions  when  brought  in  the  name  of  the  State,  or  in  the  name 
of  any  officer,  or  otherwise,  for  the  benefit  of  the  State,  in  the  same  manner  as  to 
actions  brought  by  citizens. 

Sec.  4696.  Reversal  on  Appeal.  Kew  Action,  r—  If  any  action  be  com- 
menced within  the  time  prescribed  therefor,  and  judgment  given  therein  for  the 
plaintiff,  and  the  same  b  arrested  or  reversed  on  error  or  appeal,  the  plaintiff  may 
commence  a  new  action  within  one  year  after  such  reversal  or  arrest.  All  the  pro- 
visions of  this  title  as  to  the  time  of  the  commencement  of  civil  actions  shall  apply 
to  municipal  and  all  other  corporations,  with  like  power  and  effect  as  the  same 
applies  to  natural  persons. 

Sec.  4697.  Evidence  of  New  Promiae  moat  be  in  "Writing.  —  No  ac- 
knowledgment or  promise  is  sufficient  evidence  of  a  new  or  continuing  contract,  by 
which  to  take  the  case  out  of  the  operation  of  this  chapter,,  unless  the  same  is 
contained  in  some  writing,  signed  by  the  party  to  be  charged  thereby ;  but  this 
section  shall  not  alter  the  effect  of  any  payment  of  principal  or  interest 

Sec.  4698.  Action,  when  deemed  commenced  and  pending.  —  An  action 
is  commenced  as  to  each  defendant  when  the  summons  is  served  on  him,  or  on  a 
eo-defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him ; 
and  is  deemed  to  be  pending  from  the  time  of  its  commencement  until  its  final 
determination  upon  appeal,  or  until  the  time  for  an  appeal  has  passed,  and  the 
judgment  has  been  satisfied. 

Sec.  4699.  Attempt  to  commence  Aotion  ;  when,  equivalent  to  Com- 
mencement. —  An  attempt  to  commence  an  action  is  deemed  equivalent  to  the 
commencement  thereof,  within  the  meaning  of  this  chapter,  when  the  summons  is 
'delivered,  with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff  or  other 
officer  of  the  county  in  which  the  defendants,  or  one  of  them,  usually  or  last  re- 
sided ;  or,  if  a  corporation  is  a  defendant,  to  the  sheriff  or  other  officer  of  the  county 
in  which  such  corporation  was  established  by  law,  or  where  its  general  business 
was  transacted,  or  where  it  kept  an  office  for  the  transaction  of  business ;  but  such 
an  attempt  shall  be  followed  by  the  first  publication  of  the  summons,  or  the  service 
thereof,  within  sixty  days. 

Sec.  4700.  Action  npon  Mutual  and  Current  Account  accruea,  when. 

—  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  when  there  have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side. 

Sec.  4701.  Limitation,  when  Cauae  of  Action  accruea  out  of  the  State* 

—  When  a  cause  of  aotion  has  arisen  in  a  State  or  Territory  out  of  this  Stat«,  or  in 
a  foreign  country,  and,  by  the  laws  thereof,  an  action  thereon  cannot  then  be  main- 
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tained  by  reason  of  tbe  lapse  of  time,  an*  action  thereon  cannot  be  maintained  in 
this  State,  except  in  favor  of  a  citizen  thereof,  who  has  had  the  canse  of  action 
from  the  time  it  accrued. 

Sec.  4702.  Effect  of  Abs«noe  from  fh«  State. — If,  when  the  cause  of 
action  accrues  against  a  person,  he  is  out  of  the  State^  the  action  may  be  com- 
menced within  the  times  herein  limited  after  his  return  to  the  State ;  and  if,  after 
the  cause  of  action  accrues,  he  departs  from  and  resides  out  of  the  State,  the  time 
of  his  absence  is  not  part  of  the  time  limited  for  the  commencemeut  of  the  action. 

Skc.  4703.  Period  of  War  not  included,  when.  —  When  a  person  is  an 
alien,  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited  for  the  commencement  of 
the  action. 

S£C.  4704.  Period  covered  by  Injnnctioii,  &C.,  not  included.  — When 
the  commencement  of  an  action  is  stayed  by  injunction,  or  a  statutory  prohibition, 
the  time  of  the  continuance  of  the  injunction  or  prohibition  is  not  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec.  4705.  Period  of  Disability  excluded  in  Certain  Casee.  —  If  a  person, 
entitled  to  bring  an  action  mentioned  in  this  chapter,  except  for  a  penalty  or  for- 
feiture, is,  at  the  time  of  action  accrued,  either  — 

First,  Within  the  age  of  twenty-one  years;  or, 

Second.  Insane;  or. 

Third.  Imprisoned  on  a  crimmal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  less  term  than  his  natural  life,  — 

the  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  commencement 
of  the  action,  except  that  the  period  within  which  the  action  must  be  brought  cannot 
be  extended  more  than  five  years  by  any  such  disability,  except  infancy,  nor  can  it 
be  so  extended,  in  any  case,  longer  than  one  year  after  the  disability  ceases. 

As  amended  1869,  c.  60,  §  1. 

Sec.  4706.  Disability  available,  when.  —  No  person  can  avail  himself  of  a 
disability,  unless  it  existed  at  the  time  his  right  of  action  accrued. 

Sec.  4707.  Two  or  more  Oo-existing  Diaabilitiefl.  —  When  two  or  more 
disabilities  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  all  removed. 

Sec.  4708.  Effect  of  Death  of  Party.  —  If  a  person  entitled  to  bring  an 
action  dies  before  the  expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced  by  his  personal  rep- 
resentatives after  the  expiration  of  that  time,  and  within  one  year  from  his  death. 
If  a  person  against  whom  an  action  may  be  brought  dies  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survives, 
an  action  may  be  commenced  against  his  representatives,  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing  of  letters  testamentary  or  of 
administration. 

Sec.  4709.  Same.  Period  between  Death  of  Party  and  Granting  of 
Zietters.  —  The  time  which  elapses  between  the  death  of  a  person  and  the  grantr 
ing  of  letters  testamentary  and  of  administration  on  his  estate,  not  exceeding  six 
months,  and  the  period  of  six  months  after  the  granting  of  such  letters,  are  not 
to  be  deemed  any  part  of  the  time  limited  for  the  commencement  of  actions  by 
executors  or' administrators. 

Chap.  85,  Title  IX. 

8bc.  S813.  Action  to  reoowr  Xaand  of  Bxecvtor,  Ac.  ^-  No  action  for  the 
reooTcry  of  any  real  estate  sold  by  an  execator  or  administrator,  under  this  chapter. 
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shall  be  maintained  by  any  heir  or  other  person  claiming  under  the  deceased,  nuless 
it  is  commenced  within  five  years  next  after  the  sale ;  and  no  action  for  any  estate 
so  sold  by  a  guardian  shall  be  maintained  by  the  ward,  or  by  any  person  claiming 
under  him,  unless  commenced  within  ^ve  years  next  after  the  termination  of  the 
guardianship ;  except  that  minors  and  others  under  legal  disability  to  sue  at  the 
time  when  the  right  of  action  first  accrues,  may  commence  such  action  at  any  time 
withia  five  years  after  the  removal  of  such  disability. 


MISSISSIPPI. 

REVISED  CODE,  1892.    Chap.  83. 

LiMiTATioK  OP  Actions. 

Section  2730  (2664).  Actions  oonoemlng  Land.  — A  person  may  not  make 
an  entry,  or  commence  an  action  to  recover  any  land,  but  within  ten  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  be  claims ;  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims,  then  withia  ten  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  to  bring  such  action  shall 
have  first  accrued  to  the  person  making  or  bringing  the  same  :  But  if,  at  the  time 
at  which  the  right  of  any  person  to  make  an  entry,  or  to  bring  an  action  to  recover 
any  land,  shall  have  first  accrued,  such  person  shall  have  been  under  the  disability 
of  infancy,  or  unsoundness  of  mind,  then  such  person  or  the  person  claiming  through 
him,  may,  notwithstanding  the  period  of  ten  years  hereinbefore  limited  shall  have 
expired,  make  an  entry,  or  bring  an  action  to  recover  the  land,  at  any  time  within 
ten  years  next  after  the  time  at  which  the  person  to  whom  such  right  shall  have 
first  accrued  shall  have  ceased  to  be  under  either  disability,  or  shall  have  died, 
whiiihever  shall  have  first  happened ;  but  when  any  person,  who  shall  be  under 
either  of  the  disabilities  mentioned,  at  the  time  at  which  his  right  shall  have  first 
accrued,  shall  depart  this  life,  without  having  ceased  to  be  under  such  disability,  no 
time  to  make  an  entry,  or  to  bring  an  action  to  recover  the  land,  beyond  the  period 
of  ten  years  next  after  the  time  at  which  such  person  shall  have  died,  shall  be 
allowed,  by  reason  of  the  disability  of  any  other  person. 

Skc.  2781  (2665).  Same  Limitation  as  to  Suits  in  Bquity.— A  person 
claiming  land  in  equity  may  not  bring  any  suit  to  recover  the  same,  but  within  the 
period  during  which,  by  virtue  of  the  provisions  hereinbefore  contained,  he  might 
have  made  an  entry,  or  brought  an  action  to  recover  the  same,  if  he  had  been  en- 
titled at  law  to  such  estate,  interest,  or  right  in  or  to  the  same,  as  he  shall  claim 
therein  in  equity ;  but  in  every  case  of  a  concealed  fraud,  the  right  of  any  person 
to  biing  a  suit  in  equity  for  the  recovery  of  any  laud,  of  which  he  or  any  person 
through  whom  he  claims  may  have  been  deprived  by  such  fraud,  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which  such  fraud  shall,  or,  with 
reasonable  diligence  might,  have  been  first  known  or  discovered. 

Sec.  2732  (2666).  Mortgages  and  Deeds  of  Trust.  — When  a  mortgagee, 
after  condition  broken,  shall  have  obtained  the  actual  poiTsession  or  receipt  of  the 
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profits  or  rent  of  any  land  comprised  in  his  mortgage,  the  mortgagor,  or  any  person 
claiming  through  him,  may  not  bring  a  suit  to  redeem  the  mortgage  but  within  ten 
years  next  after  the  time  at  which  the  mortgagee  obtained  such  possession  or  receipt, 
unless  in  the  mean  time  an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his 
right  of  redemption,  shall  have  been  given  in  writing,  signed  by  the  mortgagee  or 
the  person  claiming  through  him;  and  in  such  case  a  suit  may  not  be  brought  but 
within  ten  years  next  after  the  time  at  which  such  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than  one,  was  given ;  but  such  acknowledgment 
shall  be  effectual  only  as  against,  and  to  the  extent  of  the  interest  of  the  party 
signing  it. 

Sec.  2733  (2667).  Remedy  on  Mortgage  barred  when  Debt  la.  —  When 
a  mortgage  or  deed  of  trust  shall  be  given  on  real  or  personal  estate,  or  when  a  hen 
shall  be  given  by  law,  to  secnre  the  payment  of  any  sum  of  money  specified  in  any 
writing,  an  action  or  suit  or  other  proceeding  shaU  not  be  brought  or  had  upon 
such  Hen,  mortgage,  or  deed  of  trust,  to  recover  the  sum  of  money  so  secured,  but 
within  the  time  that  may  be  allowed  for  the  commencement  of  an  action  at  law  upon 
the  writing  in  which  the  sum  of  money  secured  by  such  mortgage  or  deed  of  trust 
may  be  specified;  and  in  all  cases  whAre  the  remedy  at  law  to  recover  the  debt  shall 
be  barred,  the  remedy  in  equity  on  the  mortgage  shall  be  barred. 

Sec.  2731  (2668).  Ten  Teara*  Adverae  Poaaeaaion  glvea  Title.  — Ten 
years'  actual  adverse  possession  by  any  person  claiming  to  be  the  owner  for  that 
time  of  any  land,  uninterruptedly  continued  for  ten  years  by  occupancy,  descent, 
conveyance,  or  otherwise,  in  whatever  way  such  occupancy  may  have  been  com- 
menced or  continued,  sliall  vest  in  every  actual  occupant  or  possessor  of  such  land 
a  full  and  complete  title,  saving  to  persons  under  the  disability  of  minority  or  un- 
soundness of  mind  the  right  to  sue  within  ten  years  after  the  removal  of  such 
disability,  as  provided  in  the  first  section  of  this  chapter. 

Sec.  2733  (539).  Three  Teara'  Aotnal  Oocnpation  under  a  Tax-title 
bara  Suit.  —  Actual  occupation  for  three  years,  after  two  years  from  the  day  of 
sale  of  land  held  under  a  conveyance  by  a  tax-collector  in  pursuance  of  a  sale  for 
taxes,  shall  bar  any  suit  to  recover  such  land  or  assail  such  title  because  of  any 
defect  in  the  sale  of  the  land  for  taxes>  or  in  any  precedent  step  to  the  sale,  saving 
to  minors  and  persons  of  unsound  mind  the  right  to  bring  suit  within  such  time, 
after  the  removal  of  their  disabilities,  and  upon  the  same  terms  as  is  provided  for 
the  redemption  of  land  by  such  persons. 

Sec.  5736.  Suite  againat  the  State  or  Muniolpalitiea.  —  Statutes  of  limi- 
tation  in  civil  cases  shall  not  run  against  the  State,  or  any  subdivision  or  municipal 
corporation  thereof;  but  all  such  statutes  shall  run  in  favor  of  the  State,  the 
counties,  and  the  municipal  corporations  therein ;  and  the  statutes  of  limitation 
shall  begin  to  run  in  favor  of  the  State,  the  counties,  and  the  municipal  corporations 
at  the  time  when  the  plaintiff  first  had  the  right  to  demand  payment  of  the  officer  or 
board  authorized  to  allow  or  disallow  the  claim  sued  upon. 

Sec.  2737  (2669)  Aotiona  to  be  brought  in  Six  Teara.  — All  actions  for 
which  no  other  period  of  limitation  is  prescribed  shall  be  commenced  within  six 
years  next  after  the  cause  of  such  action  accrued,  and  not  after. 

Sec.  2738.  Aotiona  againat  Ghiardiana  or  their  Snretiea. —  All  actions 
against  a  guardian  and  the  sureties  on  his  bond,  or  either  of  them,  by  the  ward 
shall  be  commenced  within  five  years  next  after  the  ward  shall  have  arrived  at  the 
age  of  twenty-one  years  and  not  after. 

Sec.  2739  (2670).  Aotiona  to  be  brought  in  Three  Teara.  —  Actions  on 
any  open  account  or  stated  account,  not  acknowledged  in  writing,  signed  by  the 


888  STATUTSa  OF  LIMITATIONS. 

debtor,  and  on  any  unwritten  contract,  express  or  iDiplied,  sbaU  be  commenced 
wit  bin  three  years  next  after  the  cause  of  such  action  accrued,  and  not  after. 

Sec.  2740  (2671).  'Wbon  Statute  commencefl  to  run  on  Open  Acoounts. 
—  In  all  actions  brought  to  recover  the  balance  due  u|X)ii  a  mutual  and  open  current 
account,  the  cause  of  action  shall  be  deemed  to  have  accrued  at  the  time  of  the  true 
date  of  the  last  item  proved  in  such  account ;  and  in  all  other  actions  upon  open 
accounts,  the  period  of  ]in\jtation  sball  commence  to  run  against  the  several  items 
thereof,  from  the  dates  at  which  the  same  respectively  became  due  and  payable. 

Sec.  2741  (2672).  ApUon  for  Penalty  oommenoed  in  One  Tear.  —  All 
actions  and  suits  for  any  penalty  or  forfeiture  on  any  penal  statute,  brought  by  any 
person  to  whom  the  penalty  or  forfeiture  is- given,  in  whole  or  in  parl^  shall  be 
commenced  within  one  year  next  after  the  offence  committed,  and  not  after. 

Sec.  2742  (2673).  Other  Aetiona  oommenoed  in  One  Tear:  — All  actions 
for  assault,  battery,  maiming,  false  imprisonment,  malicious  arrest  or  menace,  and 
all  actions  for  slanderous  words  concerning  the  person  or  title,  and  for  libels,  shall 
be  commenced  within  one  year  next  after  the  cause  of  such  action  accrued,  and  not 
after.    (See  J  2747,  enacted  in  1888.) 

Sec.  2748  (2674).  Aotiona  on  Domeatto  Judgmenta.  —  AH  actions  founded 
on  any  judgment  or  decree  rendered  by  any  court  of  record  in  this  State,  shall  be 
brought  within  seven  years  next  after  the  rendition  of  such  judgment  or  decree, 
and  not  after ;  and  an  execution  shall  not  issue  on  any  judgment  or  decree  after 
seven  years  from  the  date  of  the  judgment  or  decree. 

Seo.  2744  (2675).  Aotiona  on  Foreign  Judgmenta.  —  All  actions  founded 
on  any  judgment  or  decree,  rendered  by  any  court  of  record  without  this  State, 
shall  be  brought  within  seven  years  after  the  rendition  of  such  judgment  or  decree, 
and  not  after.  But  if  the  person  against  whom  such  judgment  or  decree  was  or 
shall  be  rendered,  was  or  shall  be  at  the  time  of  the  institution  of  the  action  a  resi- 
dent of  this  State,  such  action,  founded  on  such  judgment  or  decree,  shall  be  com- 
menced  within  three  years  next  after  the  rendition  tliefeof,  and  not  after. 

Sec.  2746  (2676).  Action  against  Ezeoutor  or  Administrator.  —  An  ac- 
tion or  teire  facias  may  not  be  brought  against  any  executor  or  administrator,  upon 
any  judgment  or  other  cause  of  action,  against  his  testator  or  intestate,  but 
within  four  years  next  after  the  qualification  of  such  executor  or  administrator. 

Sec.  2746  (2677).  Saving  in  Favor  of  those  under  Disabilities.  -~  If  any 
person,  entitled  to  bring  any  of  the  actions  before  mentioned,  shall,  at  the  time  at 
which  the  cause  of  action  accrued,  be  under  the  disability  of  infancy  or  unsoundness 
of  mind,  he  may  bring  the  actions  within  the  times  in  this  chapter  respectively 
limited,  after  his  disability  shall  be  removed. 

Sec.  2747.  Saving  in  Favor  of  Convicts.  —  If  any  person  entitled  to  bring 
an  action  for  assault,  assault  and  battery,  or  maiming,  shall  at  the  time  tbe  cause  of 
such  action  accrued,  have  been  in  custody  as  a  convict,  such  person  may  bring  such 
action  within  one  year  after  his  release. 

Sec  2743  (2678).  Absence  from  the  State.  —If,  after  any  cause  of  action 
have  accrued  in  this  State,  the  person  against  whom  it  has  accrued  be  absent  from 
and  reside  out  of  the  State,  the  time  of  his  absence  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  the  action,  after  his  return. 

Sec.  2749  (2679).  Concealed  Fraud.—  If  any  person  liable  to  any  personal 
action  shall  fraudulently  conceal  the  cause  of  action  from  the  knowledge  of  the  per- 
son entitled  thereto,  the  cause  of  such  action  shall  be  deemed  to  have  first  accrued 
at,  and  not  before,  the  time  at  which  such  fraud  shall  be,  or  with  reasonable  dili- 
gence might  have  been,  first  known  or  discovered.    (See  §  2731.) 
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Sec.  2750  (2680).  Lien  of  Judgments  limited.  —  A  jndgment  or  decree,  ren- 
dered in  any  court  held  within  this  State,  shall  not  be  a  lien  on  the  property  of  the 
defendant  therein,  for  a  longer  period  than  seven  years  from  the  rendition  thereof ; 
but  the  time  dunng  which  the  execution  of  such  judgment  or  decree  shall  be  stayed 
or  enjoined  by  supersedeas,  injunction,  or  other  process,  shall  not  be  computed  as 
any  part  of  the  period  of  seven  years. 

Sec.  2751  (2681).  Bills  of  Review  limited.  —  Bills  of  review  in  chancery 
shall  be  filed  within  two  years  next  after  the  date  of  the.  final  decree  in  the  cause, 
and  not  after,  saving  to  persons  under  disability  of  infancy,  or  unsoundness  of  mind, 
the  like  period  of  two  years  after  the  removal  of  such  disability. 

Sec.  2752  (26S2).  Appeals  to  Supreme  Court  limited.  —  Appeals  to  the 
Supreme  Court  shall  be  taken  within  two  years  next  after  the  rendition  of  the  judg- 
ment or  decree  complained  of,  and  not  after,  saving  to  persons  under  disability  of 
infancy,  or  unsoundness  of  mind,  the  like  period  after  such  disability  shall  have-, 
been  removed. 

Sec.  2753  (2683).  Death  of  Party  before  Bar  ooniplete.  — If  any  person 
entitled  to  bring  any  of  the  personal  actions  hereinbefore  mentioned,  or  liable  to  any 
such  action,  shall  die  before  the  expiration  of  the  time  herein  limited  therefor,  such* 
action  may  be  commenced  by  or  against  the  executor  or  administrator  of  the  de- 
ceased person  after  the  expiration  of  said  time,  and  within  one  year  after  the  death- 
of  such  person. 

Sec.  2754  (2684).  Aotlon  barred  in  another  State  barred  here.  —When 
a  cause  of  action  has  accrued  in  some  other  State,  or  in  a  foreign  country,  and  by- 
the  law  of  such  State  or  country,  or  of  some  other  State  or  country,  where  the  de- 
fendant has  resided,  before  he  resided  in  this  State,  an  action  thereon  cannot  be^ 
maintained  by  reason  of  lapse  of  time,  an  action  thereon  shall  not  be  maintained  in* 
this  State. 

Sec.  2755  (2685).  Completion  of  Zdmitatlon  eztinguishea  Right.— The 
completion  of  the  period  of  limitation,  herein  prescribed  to  bar  any  action,  shall 
defeat  and  extinguish  the  right  as  well  as  the  remedy;  but  the  former  legal > 
obligation  shall  be  a  sufficient  consideration  to  uphold  a  new  promise  based 
thereon. 

Sec.  2756  (2686).  New  Action  after  Abatement,  Reversal,  Ao.  — If  in 
any  action,  duly  commenced  within  the  time  allowed,  the  writ  shall  be  abated,  or- 
the  action  otherwise  avoided  or  defeated,  by  the  death  of  any  party  thereto,  or  for 
any  matter  of  form,  or  if,  after  verdict  for  the  plaintiff,  the  judgment  shall  be  arrested, 
or  if  a  judgment  for  the  plaintiff  shall  be  reversed  on  appeal,  the  plaintiff  may  com- 
mence a  new  action  for  the  same  canse,  at  any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original  suiY,  or  after  reversal  of  the  judgment 
therein ;  and  his  executor  or  administrator  may,  in  case  of  his  death,  commence 
such  new  action  within  the  said  one  year. 

Sec.  2756ii  (2687).  Limitation  of  Set-oiT.  —  All  the  provisions  of  this  chapter- 
shall  apply  to  the  case  of  any  debt  or  demand  on  contract,  alleged  by  way  of  set-off 
on  the  part  of  a  defendant ;  and  the  time  of  limitation  of  such  debt  or  demand  shall 
be  computed  in  like  manner  as  if  an  action  had  been  commenced  therefor  at  the 
time  when  the  plaintiff's  action  was  commenced ;  and  the  fact  that  a  set-off  is  barred 
shall  not  preclude  the  defendant  from  using  it  as  such,  if  he  held  it  against  the  debt 
sued  on,  before  it  was  barred. 

Sec.  2757  (2688).  New  Promise  to  be  in  Writing.  — In  actions  founded 
upon  any  contract,  an  acknowledgment  or  promise  shall  not  be  evidence  of  a  new 
or  continuing  contract  whereby  to  take  any  case  out  of  the  operation  of  the  provi* 
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sions  of  this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  ench 
acknowledgment  or  promise  be  made,  or  contained  by  or  in,  some  writing  signed  by 
the  party  chargeable  thereby ;  and  where  there  shall  be  two  or  more  joint  contrac* 
tors,  one  or  more  of  them  shall  not  lose  the  benefit  of  the  provisions  of  this  chapter, 
so  as  to  be  chargeable,  by  reason  only  of  an  acknowledgment  or  promise,  made  or 
signed  by  any  other  or  others  of  them.  And  in  actions  against  joint  contractors,  if 
the  plaintiff  is  barred  as  to  one  or  more  of  the  defendants,  but  be  entitled  to  recover 
against  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  promise, 
or  otherwise,  judgment  shall  be  given  for  the  pkintiff,  as  to  any  of  tlie  defendants 
against  whom  he  is  entitled  to  recover,  and  for  the  other  defendants  against  tlie 
plaintiff. 

Sec.  2758  (2690).  Not  to  apply  to  Isauee  of  Moneyed  Corporattoim.  — 
None  of  the  provisions  of  this  chapter  shall  apply  to  suits  brought  to  enforce 
payment  of  notes,  bilb,  or  evidences  of  debt,  issued  by  any  bank  or  moneyed 
corporation. 

Sec.  2758  a  (2691).  Statute  not  to  rtm  when  Penon  prcdiibited  to  ene. 
—  When  any  person  shall  be  prohibited  by  law,  or  restrained  or  enjoined  by  the 
order,  decree,  or  process  of  any  court  in  this  State,  from  commencbg  or  prosecut- 
ing any  action  or  remedy,  the  time  during  which  such  person  shall  be  so  prohibited, 
enjoined,  or  restrained  shall  not  be  computed  as  any  part  of  the  period  of  time 
limited  by  this  chapter  for  the  commencement  of  such  action. 

Sbc  2759(2692).  When  the  Limitation  to  oommenoe. — The  several 
periods  of  limitation  prescribed  by  this  chapter  shall  eommence  from  the  date  when 
it  shall  take  effect ;  but  the  same  shall  not  apply  to  any  actions  commenced,  nor  to 
any  cases  where  the  right  of  action  or  of  entry  shall  have  accrued,  before  that  time, 
but  the  same  shall  be  subject  to  the  laws  now  in  force;  but  this  law  maybe  pleaded 
in  any  case  where  a  bar  has  accrued  under  the  provisions  thereof. 

Sec.  2760  (2693).  Aotlons  for  Property  eold  by  Order  of  Conct  r-  An 
action  sliall  not  be  brought  to  recover  any  property  hereafter  sold  by  order  of  a 
chancery  court,  where  the  sale  is  in  good  faith,  and  the  purchase-money  paid,  un- 
less brought  within  two  years  after  possession  taken  by  the  purchaser  under  such 
saleaof  the  property. 

Sec.  2761  (2694).  Trustee  barred,  Benefloiariet  barred.  —  When  the  legal 
title  to  property  or  a  right  in  action  is  in  an  executor,  administrator,  guardian,  or 
other  trustee,  the  time  during  which  any  statute  of  limitations  runs  against  such 
trustee  shall  be  computed  against  the  person  beneficially  interested  in  such  property 
or  right  in  action,  sdthough  such  person  may  be  under  disability,  and  within  the 
saving  of  any  statute  of  limitations ;  and  may  be  availed  of  in  any  suit  or  action  by 
such  person. 

Sec.  2762  (2695).  Suits  in  Equity. —^  Whenever  there  be  a  concurrent  juris- 
diction in  the  courts  of  common  law  and  in  the  courts  of  equity  of  any  cause  of  ac- 
tion, tlie  provisions  of  this  chapter,  limiting  a  time  for  the  commencement  of  a  suit 
for  such  cause  of  aetion  in  a  court  of  common  law,  shall  apply  to  all  suits  to  be 
brought  for  the  same  cause  in  a  court  of  chancery.     (See  ^  2731.) 

Sec.  2763  (2696).  Limitation  of  Bxpreas  Trusts.  —  Bills  for  relief,  in  case 
of  the  existence  of  a  trust  not  cognizable  by  the  courts  of  common  law  and  in  all 
other  cases  not  herein  provided  for,  shall  be  filed  within  ten  years  aflter  the  cause  of 
action  shall  accrue,  and  not  after ;  saving,  however,  to  all  persons  under  disability 
of  infancy,  or  unsoundness  of  mind,  the  like  period  of  time  after  such  disability 
shall  be  removed ;  but  the  saving  in  favor  of  persons  under  disability  of  unsound- 
ness of  mind  shall  never  extend  longer  than  thirtyone  years. 
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Sec.  2763  a  (2689).  Ho^  tlilv  Chapter  to  be  eppUed. — Tlie  provisions  of 
this  chapter  shall  not  apply  to  any  soit  which  is  or  sbaU  be  limited  by  any  statute 
to  be  brought  within  a  shorter  time  than  is  prescribed  in  this  chapter,  but  such  suit 
shall  be  brought  within  the  time  that  may  be  limited  by  such  statute. 

Chap.  138. 

Sec.  4424.  Treepassee.  —  An  action  for  any  specific  penalty  given  by  thb 
chapter,  may  be  prosecuted  ia  any  court  of  competent  jurisidiction  within  twelve 
months  from  the  time  the  injury  was  committed,  and  not  after. 
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REVISED  STATUTES,  1889.    Chap.  103. 

Of  the  LnciTATioN  op  Actions. 

Art  L  —  Real  Actions, 

Section  6764.  Aotiona  for  Reooveiy  of  Lands  to  be  oommenped,  when. 

-^  No  action  for  the  recovery  of  any  lands,  tenements,  or  hereditaments,  or  for  the 
recovery  of  the  possession  thereof,  shall  be  commenced,  had,  or  maintauied  by  any 
person,  whether  citizen,  denizen,  alien,  resident,  or  non-resident  of  this  State,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  grantor,  or  other  person  under 
whom  he  claims,  was  seised  or  possessed  of  the  premises  in  question  within  ten 
years  before  the  commencement  of  such  action. 

Sec.  6765.  No  Entry  valid  unless  Aotlon  commenoed,  when.  — No 
entry  upon  any  lands,  tenements,  or  hereditaments  shall  be  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  is  commenced  thereon  within  one  year  after  the 
making  of  such  entry,  and  within  ten  years  from  the  time  when  the  right  to  make 
such  entry  descended  or  accrued. 

Sec.  6766.  Right  of  Possession  not  affected  by  Descent  —  The  right  of 
any  person  to  the  possession  of  any  lauds,  tenements,  or  hereditaments  shall  not 
be  impaired  or  affected  by  descent,  cast  in  consequence  of  the  death  of  any  person 
in  possession  of  such  estate. 

Sec  6767.  Disabilities.  —  If  any  person  entitled  to  commence  any  action  in 
this  article  specified,  or  to  make  auy  entry,  be,  at  the  time  such  right  or  title  shall 
first  descend  or  accrue,  either  witbin  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  conviction  of  a 
criminal  offence  for  any  time  less  than  life,  or  a  married  woman,  the  time  during 
which  such  disability  shall  continue  shall  not  be  deemed  any  portion  of  the  time  in 
this  article  limited  for  the  commencement  of  such  actipn  or  the  making  such  entry ; 
but  such  person  may  bring  such  action  or  make  such  entry  after  the  time  so 
limited,  and  within  ten  years  after  such  disability  is  removed :  Provided,  that  no 
such  action  shall  be  commenced,  had,  or  maintamed,  or  entry  made,  by  any  person 
laboring  under  the  disabilities  specified  in  this  section,  after  twenty-four  years  after 
the  cause  of  such  action  or  right  of  entry  shall  have  accrued. 
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Sec.  6768.  PoMeflsion  of  Part,  when  PoMession  of  the  Whole  Traot. 

—  The  possession,  under  color  of  title,  of  a  part  of  a  tract  or  lot  of  land,  in  the 
name  of  the  whole  tract  claimed,  and  exercising,  during  the  time  of  such  posses- 
sion, the  usual  acts  of  ownership  over  the  whole  tract  so  claimed,  shall  be  deemed 
a  possession  of  the  whole  of  such  tract. 

Sec.  6769.  Limitation  when  Person  nnder  Disability  dies.  —  If  any  per- 
son entitled  to  commence  such  action  or  to  make  such  entry  die  during  the  con- 
tinuance of  any  disability  specified  in  section  6767  and  no  determination  or  judg^ 
ment  he  had  of  the  title,  right,  or  action  to  him  accrued,  his  heirs,  or  any  person 
claiming  from,  by,  or.  under  him,  may  commence  such  action  or  make  such  entiy 
after  the  time  in  this  article  limited  for  that  purpose,  and  within  three  years  after 
his  death,  but  not  after  that  period. 

Sec.  6770.  lamltation  In  Case  of  Certain  Bqnltable  Titles.  —  Whenever 
any  real  estate,  the  equitable  title  to  which  shall  have  emanated  from  the  govern- 
ment more  than  ten  years,  shall  thereafter,  on  any  date,  be  in  the  lawful  possession 
of  any  person,  and  which  shall  or  might  be  claimed  by  another,  and  which  shall  not 
at  such  date  have  been  in  possession  of  the  said  person  claiming  or  who  might 
claim  the  same,  or  of  any  one  under  whom  he  claims  or  might  claim,  for  thirty  con- 
secutive years,  and  on  which  neither  the  said  person  claiming  or  who  might  chum 
the  same,  nor  those  under  whom  he  claims  or  might  claim  has  paid  any  taxes  for  all 
that  period  of  time,  the  said  person  claiming  or  who  might  claim  such  real  estate 
shall,  within  one  year  from  said  date,  bring  his  action  to  recover  the  same,  and  in 
default  thereof  he  shall  be  forever  barred,  and  his  right  and  title  shall,  ipto  facto, 
vest  in  such  possessor :  Provided^  however,  that  in  all  cases  such  action  may  be 
brought  at  any  time  within  one  year  from  the  date  at  which  this  article  takes  effect 
and  goes  into  force.    [Sec.  2095  prescribes  the  procedure.] 

Sec. -6771.  When  Legal  Title  has  not  emanated  from  the  United  States. 

—  In  all  cases  in  which  the  legal  title  has  not  yet  emanated  from  the  government 
of  the  United  States,  but  in  which  there  has  been  an  equitable  right  or  title  for 
more  than  twenty  years,  under  which  a  claimant  has  had  a  right  of  action  by  the 
statutes  of  this  State,  and  in  which  the  laud  has  been  in  the  possession  of  any  per- 
son for  twenty  years,  claiming  the  same  in  fee,  any  person  claiming  against  the 
possessor  shall  bring  his  action  under  the  legal  title  within  one  year  after  it  issues 
from  the  government ;  and  in  detaalt  thereof  he  shall  be  forever  barred,  and  his 
right  and  title  shall,  ipso  facto,  vest  in  such  possessor. 

Sec.  6772.  Statute  not  to  extend  to  Certain  Lands.  ~  Nothing  contained 
ill  any  statute  of  limitation  shall  extend  to  any  lands  given,  granted,  sequestered,  or 
appropriated  to  any  public,  pious,  or  charitable  use,  or  to  any  lands  belonging  to 
this  State. 

Art.  II.  —  Of  Personal  Actions. 

Sec.  6773.  Period  of  Limitation  prescribed.  —  Civil  actions,  other  than 
those  for  the  recovery  of  real  property,  can  only  be  commenced  within  the  periods 
prescribed  in  the  following  sections,  after  the  causes  of  action  shall  have  accrued. 

Sec.  6774.  What  Actions  shall  be  commenced  within  Ten  Tears.  — 
Within  ten  years  :  First,  An  action  upon  any  writing,  whether  sealed  or  unsealed, 
for  the  payment  of  money  or  property.  Second,  Actions  brought  on  any  covenant 
or  warranty  contained  in  any  deed  of  conveyance  of  land  shall  be  brought  within 
ten  years  next  after  there  shall  have  been  a  final  decision  against  the  title  of  the 
covenantee  in  such  deed,  and  actions  on  any  covenant  of  seisin  contained  in  any 
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snch  deed  shall  be  brouj^ht  within'  ten  years  after  the  cause  of  such  actiou  shall 
accrue.     Third,  Actions  for  relief,  not  herein  otherwise  provided  for. 

Sec.  6775.  "What  within  Five  Tears.  —  Within  five  years  :  First,  All  actions 
upon  contracts,  obligations,  or  liabilities,  express  or  implied,  except  those  mentioned 
in  section  three  thousand  two  hundred  and  twenty-nine,  and  except  upon  judg- 
ments or  decrees  of  a  court  of  record,  and  except  where  a  different  time  is  herein 
limited.  Second,  An  action  upon  a  liability  created  by  a  statute  other  than  for  a 
penalty  or  forfeiture.  Third,  An  action  for  trespass  on  real  estate.  Fourth,  An 
action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  including  actions  for 
the  recovery  of  specific  personal  property,  or  for  any  other  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract,  and  not  iierein  otherwise  enumerated. 
Fifth,  An  action  for  relief  on  the  ground  of  fraud,  the  cause  of  action  in  such  case 
to  be  deemed  not  to  have  accrued  until  the  discovery  by  the  aggrieved  party,  at 
any  time  within  ten  years,  of  the  facts  constituting  the  fraud. 

Sec.  6776.  What  within  Three  Tears.  —  Within  three  years :  First,  An 
action  against  a  sheriff,  coroner,  or  other  officer,  upon  a  liability  incurred  by  the 
doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his  office,  or  by  the  omission 
of  an  official  duty,  including  the  non-payment  of  money  collected  upon  an  execution 
or  otherwise.  Second,  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when 
the  action  is  given  to  the  party  aggrieved,  or  to  such  party  and  the  State. 

Sec.  6777.  Wliat  within  Two  Tears.  —  Within  two  years :  An  action  for 
libel,  slander,  assault,  battery,  false  imprisonment,  or  criminal  conversation. 

Sec.  6778.  In  Aooount  Current  when  Cause  of  Action  accrued  —  In 
an  action  brought  to  recover  a  balance  due  on  a  mutual,  open,  and  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item  in  the  account  on 
the  adverse  side. 

Sec.  6779.  Persons  under  Disabilities  may  bring  Action,  when.  —  If 
any  person  entitled  to  bring  an  action  in  this  article  specified,  at  the  time  the  cause 
of  action  accrued,  be  either  within  the  age  of  twenty-one  years,  or  insane,  or  impris- 
oned on  a  criminal  charge,  or  in  execution  under  a  sentence  of  a  criminal  court  for 
a  less  term  than  for  his  natural  life,  or  a  married  woman,  such  persons  shall  be  at 
liberty  to  bring  such  actions  within  the  respective  times  in  this  article  limited,  after 
such  disability  is  removed. 

Sec.  6780.  On  Death  of  Person  under  Disability,  Cause  of  Action  sur- 
vives. —  If  any  person  so  entitled  to  sue  die  before  the  expiration  of  the  time 
herein  limited  for  the  commencement  of  such  suit,  if  such  cause  of  action  shall  sur- 
vive to  his  representatives,  his  executor  or  administrator  may,  after  the  expiration 
of  such  time,  and  within  one  year  after  such  death,  commence  such  action,  but  not 
after  that  period. 

Sec.  6781.  If  Defendant  be  out  of  this  State  before,  or  depart  after, 
Cause  of  Action  commences,  when  the  Action  may  be  commenced.  — 
If,  at  the  time  when  any  cause  of  action  herein  specified  accrues  against  any  person 
who  is  a  resident  of  this  State,  and  he  is  absent  therefrom,  such  action  may  be 
commenced  within  the  times  herein  respectively  limited,  after  the  ret;Um  of  such 
person  into  the  State ;  and  if,  after  such  cause  of  action  shall  have  accrued,  such 
person  depart  from  and  reside  out  of  this  State,  the  time  of  his  absence  shall  not 
be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement  of  such 
action. 

Sec.  6782.  Time  not  to  be  computed  under  this  Chapter  during  a  War. 
—  Whenever  any  person  shall  be  disabled  to  prosecute  in  the  courts  of  this  State, 
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bj  reason. of  bis  being  aa  alieu,  subject,  or  citizen  of  Any  country  at  war  with  tite 
United  States,  the  time  of  tbe  continuance  of  such  war  shall  not  be  deemed  any 
part  of  tlie- respective  periods. limited  in  the  preceding  seoiions  of  this  chapter  for 
the  making  of- an.  entry  or  the  commeucement  of  any  action. 

Sec.  6783.  Not  to  apply  to  what.  — .The  preoeding  section  shall  not  apply ^to 
actions  for  any  penalty  or  forfeiture  given  by  any  statute  of  this  State. 

Sec.  6784.  Farther  Saving  in  Cases  of  Noneiiita»  Ao.  Actlona  may 
Bunrive,  against  whom. —  If  any  action  shall  have  been  commenced  within  the 
times  respectively  prescribed  in  this  cliapter,  and  the  plaintiff  therein  suffer  a  non- 
suit, or,  after  a  verdict  for  him,  the  judgment  be  arrested,  or,  after  &  judgment  for 
him,  the  same  be  reversed  on  appeal  or  error,  such  pUintiff  may  commence  a  new 
action  from  time  to  tim^,  within  one  year  after  such  nonsuit  suffered  or  such  judg- 
ment arrested  or  reversed ,  and  if  the  cause  of  action  survive  or  descend  to  his 
heirs,  or  survive  to  his  executors  or  administrators,  they  may,  in  like  manner,  com- 
mence a  new  action  within  the  time  herein  allowed  to  such  plaintiff;  or  if  no  exec- 
utor or  administrator  be  qualified,  then  within  one  year  after  letters  testamentary 
or  of  administration  shall  have  been  granted  to  him. 

Sec.  6785.  If  Defendant  die,  when  and  against  whom  New  Snit  to  be 
brought  —  If  any  action  shall  have  been  commenced  within  the  time  prescribed  in 
t  iie  preceding  sections  of'  this  chapter,  and  the  defendant  in  such  suit  die  before 
judgment,  and  if  the  right  of  action  be  such  as  survives  against  the  representa- 
tives of  the  defendant,  the  plaintiff  may  commence  a  new  action  against  the  heirs^ 
devisees,  assigns,  executors,  or  administrators  of  such  defendant,  as  the  case  may 
require,  within  one  year  after  such  death ;  or,  if  no  executors  or  administrators  be 
appointed  within  that  time,  then  within  one  year  after  letters  testamentary  or  o£ 
administratiou  shall  have  been  gmnted  to  them. 

Sec.  67S6.  Snit  abated  by  Death  of  Plaintifi;  When  and  by  whom 
New  Suit  brought  —  When  an  action  commenced  within  the  time  prescribed  by 
law  shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  action  sur* 
vived  to  his  representatives,  his  executor  or  administrator  may,  within  one  year 
after  such  death,  commence  a  new  action,  if  the  cause  of  such  action  would  others 
wise  survive ;  aud,  if  any  action  so  commenced  by  an  executor  or  administrator 
abate  by  the  death  of  the  plaintiff,  a  new  action  may  be  commenced  by  the  adminis- 
trator of  the  same  estate,  at  any  time  within  one  year  after  such  abatement^  or  if 
no  executor  or  administrator  be  appointed  within  that  time,  then  within .  one  year 
after  letters  testamentary  or  of  administration  shall  have  been  granted  to  him. 

Sec.  6787.  Suit  stayed  by  Injunction.  Time  not  computed.  —  When- 
ever the  commencement  of  any  suit  shall  be  stayed  by  au  injunction  of  any  court  or 
officers  authorized  to  grant  the  same,  the  time  during  which  such  injunction  shall  be 
in  force  shall  not  be  deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  suit. 

Sec.  6788.  Disability  not  to  avail, -unless.  —  No  person  shall  avail  himself 
of  any  disability  herein  enumerated  unless  such  disability  existed  at  the  time  his 
riglit  of  action  or  of  entry  accrued. 

Sec.  6789.  Idmitation  not  to  extend  by  Improper  Acts  of  Defendant. 
—  If  any  person,  by  absconding  or  concealing  himself,  or  by  any  other  improper 
act,  prevent  the  commencement  of  an  action,  such  action  may  be  commenced  within 
the  time  herein  limited,  after  the  commencement  of  such  action  shall  have  ceased  to 
be  so  prevented. 

Sec.  6790.  Two  or  more  Disabilities  existing.  —  When  there  are  two  or 
more  disabilities  existing  at  the  time  the  riglit  of  action  or  entiy  accrued,  the  hmi- 
tation  herein  prescribed  shall  not  attach  until  all  such  disabilities  be  removed. 
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Sec.  6791.  AotionB  otherwise  limited.  —  The  provisions  of  tliis  chapter 
shall  not  extend  to  any  action  which  is  or  shall  be  otherwise  limited  by  any 
statute;  but  soch  action  shall  be  brought  within  the  time  Umitcd  by  such  statute. 

Ssc.  679d.  Demands  against  Coiporations.  —  Nor  shall  any  of  the  said 
provisions  apply  to  fioits  brought  to  enforce  payment  of  bills,  notes,  or  other 
evidences  of  debt  issued  by  moneyed  corporations. 

Sbc.  670S.  Aotioxis  baxxed,  only  revived  by  Written  Promise.  —  In 
actions  founded  on  any  contract,  no  acknowledgment  or  promise  bereafter  made 
shall  be  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  provisions  of  this  article,  or  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  be  made  or  contained  by  or  in 
some  writing  subscribed  by  the  party  chargeable  hereby. 

Sec.  6794.  One  Joint  Debtor  oannot  revive  a  Demand  against  the  other 
Debtor.  —  If  there  be  two  or  more  joint  contractors,  or  joint  executors  or  admin- 
istrators of  ainy  contractor,  no  such  joint  contractor,  or  executor  or  administrator, 
shall  lose  the  benefit  of  the  provisions  of  this  article,  so  as  to  be  chargeable  by 
reason  only  of  any  acknowledgment  or  promise  made  or  subscribed  by  any  other  or 
others  of  them. 

Sec.  6795;  Two  Freoeding  Sections  construed.  —  Nothing  contained  in 
the  two  preceding  sections  shall  alter,  take  away,  or  lessen  the  effect  of  a  payment 
of  any  principal  or  interest  made  by  any  person. 

Sbc.  6796.  Judgments  presumed  to  be  paid,  when.  Presumption,  how 
repelled.  —  Every  judgment,  order,  and  decree  of  any  court  of  record  of  the 
United  States,  or  of  this  or  any  other  State  or  Territory,  shall  be  presumed  to 
be  paid  and  satisfied  after  the  expiration  of  twenty  years  from  the  day  of  the  rendi- 
tion of  such  judgment,  order,  or  decree ;  but  in  any  suit  in  which  the  party  against 
whom  such  judgment,  order,  or  decree  was  rendered,  or  his  heirs  or  personal 
representatives,  shall  be  a  party,  such  presumption  may  be  repelled  by  proof  of 
payment  or  of  written  acknowledgment  of  indebtedness,  made  within  twenty  years, 
of  some  part  of  the  amount  recovered  by  such  judgment,  order,  or  decree ;  in  all 
other  cases  it  shall  be  conclusive. 

Sec.  6797.  This  Chapter  not  to  apply  to  what  Actions.  —  The  provisions 
of  this  chapter  shall  not  apply  to  any  actions  commenced,  nor  to  any  cases  where 
the  riglit  of  action  or  of  entry  shall  have  accrued,  before  the  time  when  this  chapter 
takes  effect,  but  the  same  shall  remain  subject  to  the  laws  then  in  force. 

Ssc.  679S.  To  apply  to  the  State  as  well  as  to  Private  Parties.— The 
limitations  prescribed  in  this  chapter  shall  apply  to  actions  brought  in  the  name  of 
this  State,  or  for  its  benefit,  in  the  same  manner  as  to  actions  by  private  parties. 

Sec  6799.  Set-ofif,  Ac.  —When  a  defendant  in  action  has  interposed  an 
answer,  as  a  defence,  setoff,  or  counterclaim,  upon  which  he  would  be  entitled  to 
rely  in  such  action,  the  remedy  upon  which,  at  the  time  of  the  commencement  of 
such  action,  was  not  barred  by  law,  and  such  complaint  is  dismissed,  or  the  action 
is  discontinued,  the  time  which  intervened  between  the  commencement  and  the  ter- 
miuation  of  such  action  shall  not  be  deemed  a  part  of  the  time  limited  for  the 
commencement  of  an  action  by  the  defendant  to  recover  for  the  cause  of  action 
so  interposed  as  a  defence,  set-off,  or  counterclaim. 

Chap.  1,  Akt  II. 

Sec.  55.  Suits  on  Administration  Bonds.  —  All  such  suits  against  securi- 
ties shall  be  commenced  within  seven  years  after  the  revocation  or  surrender  of  the 
letters,  or  the  death  of  the  principal. 
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Art.  IX. 

Sbc.  188.  Demandi  against  Deoedenf a  Estate.  —  No  claimant  shall  avail 
himself  of  the  benefit  of  the  preceding  section  [187]  unless  he  shall  present  his 
demand  to  the  court  in  the  manner  provided  by  law,  for  allowance,  within  two 
years  after  the  granting  of  the  first  letters  on  the  estate,  or  the  publication  of 
notice  of  the  grant  of  such  letters  as  provided  for  in  section  184  of  this  article. 

Ghapteb  38. 

Sec.  2377.  Suits  on  Conatable's  Bonds. — The  constable's  bond  shall  be 
filed  with  the  clerk  of  the  county  court,  and  may  be  sued  upon  at  the  instance  of 
any  person  injured  by  its  breach,  if  brought  within  three  years  after  the  cause  of 
action  shall  have  accrued. 

Chap.  68,  Ast.  I. 

Sec.  5112.  Foroibla  Bntiy  and  Detainer. — The  provisions  of  this  chapter 
shall  not  extend  to  any  person  who  has  had  the  uninterrupted  occupation  or  been 
in  quiet  possession  of  any  Lmds  or  tenements  for  the  space  of  three  whole  years 
together,  immediately  preceding  the  filing  of  the  complaint,  or  who  has  continued 
three  whole  years  in  the  peaceable  possession  after  the  time  for  which  the  premises 
were  demised  or  let  to  him,  or  those  under  whom  he  claims,  shall  have  expired. 
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COMPILED  STATUTES,  1887.    Fiest  Ditision,  Title  m. 

Chap.  1.  —  Of  the  Time  op  coMMENcraro  Actions. 

Section  28.  Limitations  generally.  Civil  Actions  only  to  be  oom- 
menced  within  Certain  Umits.  —  Civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,  except  where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute. 

Chap.  2.  —  Op  the  Time  op  commencing  Actions  concerning  Real 

PaOPERTT. 

Sec.  29.  Actions  to  recover  Real  Property.  —  No  action  for  the  recovery 
of  real  property,  or  for  the  recovery  of  the  possession  thereof,  can  be  maintained 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  property  in  question  within  five  years  before  the  commencement 
of  the  action. 

Sec  30.  Same.  —  No  cause  of  action  or  defence  to  an  action,  arising  out  of  the 
title  to  real  property,  or  to  rents  or  profits  out  of  the  same,  can  be  effectual  unless 
it  appear  that  the  person  prosecuting  the  action  or  making  the  defence,  or  under 
whose  title  the  action  is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  prede- 
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oessor,  or  grantor  of  sucli  person,  was  seised  or  possessed  of  the  premises  in  ques- 
tion within  five  years  before  the  commencement  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defence  made. 

Sec.  31.  After  Bntry.  —  No  entry  upon  real  estate  is  deemed  sufficient  or 
valid,  as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  year  after 
making  such  entry,  and  within  five  years  from  the  right  to  make  it,  descended  or 
accrued. 

Sec.  33.  Presnmptioii  from  Legal  Title.  —  In  every  action  for  the  recovery 
of  real  property,  or  the  possession  tliereof,  the  person  establishing  a  legal  title  to 
the  property  is  presumed  to  have  been  possessed  thereof  within  the  time  required 
by  law,  and  the  occupation  of  the  property  by  any  other  person  is  deemed  to  have 
been  under  and  in  subordination  to  the  legal  tiile,  unless  it  appear  that  the  property 
has  been  held  and  possessed  adversely  to  such  legal  title  for  five  years  before  the 
commencement  of  the  action. 

Sec.  33.  Zbitry  and  Possession  under  'Written  Title.  —  When  it  appears 
that  the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of 
the  property  under  claim  of  title,  exclusive  of  other  right,  founding  such  claim  upon 
a  written  instrument  as  being  a  conveyance  of  the  property  in  question,  or  upon 
the  decree  or  judgment  of  a  competent  court,  and  that  there  had  been  a  continued 
occupation  and  possession  of  the  property  included  in  such  instrument,  decree,  or 
judgment,  or  of  some  part  of  the  property  under  such  claim,  for  five  years,  the  prop- 
erty so  included  is  deemed  to  have  been  held  adversely,  except  that,  when  it  con- 
sists of  a  tract  divided  into  lots,  the  possession  of  one  lot  is  not  deemed  a  possession 
of  any  other  lot  of  the  same  tract. 

Sec.  34.  What  is  deemed  Adverse  Possession  under  'Written  Instru- 
ment, &o.  —  For  the  purpose  of  constituting  adverse  possession  by  any  person 
claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or  decree,  land 
is  deemed  to  have  been  possessed  and  occupied  in  the  following  cases :  -^ 

First,   Where  it  has  been  usually  cultivated  or  improved. 

Second,   Whereat  has  been  protecte4  by  a  substantial  enclosure. 

Third.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber  for  the  purpose  of  husbandry,  or  for  pasturage,  or  for  the  ordmary 
use  of  the  occupant. 

Fourth.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  portion 
of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed,  according 
to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 

Sec.  35.  Wliat  is  AdTsrse  Possession  under  Claim  of  Title  not  in 
'Writing.  —  Where  it  appears  that  there  has  been  an  actual  continued  occupation 
of  land,  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  the  land  so  actually  occupied,  and  no  other, 
is  deemed  to  have  been  held  adversely. 

Sec  36.  Same.  — For  the  purpose  of  constitutmg  an  adverse  possession  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  judgment,  or  decree, 
land  is  deemed  to  have  been  possessed  and  occupied  in  the  following  cases  only  : — 

First.   Wiiere  it  has  been  protected  by  a  substantial  enclosure. 

Second.   Where  it  has  been  usually  cultivated  or  improved. 

Sec.  37 .  Landlord  and  Tenant.  —  Where  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons,  the  possession  of  the  tenant  is  deemed  the  posses- 
sion of  the  landlord  until  the  expiration  of  ^vt  years  from  the  termination  of  the 
tenancy,  or,  where  there  has  been  no  written  lease,  until  the  expiration  of  five  years 
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from  the  time  of  the  last  payment  of  rent,  aotwithstandiug  that  such  tenant  may 
have  acquired  another  title  or  may  hare  claimed  to  hold  advenely  to  his  landlord ; 
but  such  presumptions  cannot  be  made  after  the  periods  herein  limited. 

Seq,  38.  De»o«nt  oaat.  —  The  right  of  a  perscm  to  the  possession  of  teal  prop- 
erty is  not  impaired  or  aisoted  by  a  descent  cast  in.  consequence  of  the  death  of  a 
person  in  possession  of  such  property. 

Sec.  39.  Disabilities.  —  If  a  person  entitled  to  commence  an  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  possession  thereof,  or  to  make  any 
entry  or  defence  founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of 
the  same,  be,  at  the  time  such  title  descends  or  accrues,  either  — 

Firsl.   Within  the  age  of  majority ;  or. 

Second,   Insane;  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence  for  a  term  less  than  for  life ;  or. 

Fourth,  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action  or  making  such  entry  or  defence,  — 
the  time  during  which  such  disability  continues  is  not  deemed  any  pcnrtioa  of  the 
time  in  this  chapter  Umited  for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defence,  but  such  action  may  be  commenced,  or  entry  or  defence  made, 
within  the  period  of  five  years  after  such  disability  shall  cease,  or  after  the  death  of 
the  person  entitled  who  shall  die  under  such  disability ;  but  such  action  shall  not  be 
commenced,  or  entry  or  defence  made,  after  that  period. 

Sec.  40.  Mining  Claims.  -^  No  action  for  the  recovery  of  mining  claims  (Code 
claims  excepted),  or  for  the  recovery  of  possession  thereof,  sliall  be  maintained,  un- 
less it  appear  that  the  plaintiff  or  his  assigns  was  seised  or  possessed  of  such  mining 
claims  within  one  year  before  the  commencement  of  such  action. 

Chap.  3.  ^  Of  thb  Time  of  gommencino  Actions  othee  than  fob  thb 

Recoveet  of  Real  Peopebty. 

Sec.  41.  Personal  Actions  upon  Contraots.  —  Actions  other  than  those  for 
the  recovery  of  real  property,  as  follows :  1.  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States,  or  of  any  State  or  Territory  within  the  United 
States,  within  six  years ;  2.  An  action  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing,  shall  be  commenced  within  eight  years, 
\_As  amended  by  Laws  of  1889,  p,  172.] 

Sec.  42.  Other  Personal  Actions.  —  1.  An  action  for  waste  or  trespass  upon 
real  property ;  2.  An  action  upon  a  liability  created  by  a  statute,  other  than  a  pen- 
alty or  forfeiture;  3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal  property ;  4.  An 
action  for  relief  on  the  ground  of  fraud  or  mistake  (the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  fraud  or  mistake),  shall  be  cpmmenced  within  two  years. 

Sec.  43.  Actions  against  Sheriffs,  &c.  —  An  action  against  a  sheriff,  coroner, 
or  constable,  upon  any  liability  incurred  by  the  doing  of  an  act  in  official  capacity 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  shall  be  com- 
menced within  two  years. 

Sec.  44.  Accounts,  Parol  Contraots,  &o.  —  An  action  upon  a  contract,  ac- 
count, or  promise,  whether  express  or  implied,  which  is  not  founded  upon  a  written 
instrument  signed  by  the  party  chargeable  therewith,  shall  be  commenced  within 
five  years  from  the  time  the  cause  of  action  accrued.    If  the  action  be  upon  an  open 
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and  running  account,  the  computation  of  time  shall  be  from  the  date  of  the  last  item 
thereof.     [As  Amended  by  Lam  of  1889,  p,  173.] 

Skc.45.  Aotions  upon  Statutes  ibrPenaltleB.  —  In  an  action  for  a  penalty 
(M*  forfeiture,  when  the  action  is  given  to  an  individual,  or  to  an  individual  and  the 
Territory,  except  where  the  statute  imposing  it  prescribes  a  different  limitation. 

Second.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process,  sliall  be  commenced  within  one  year. 

Third,  Actions  for  libel,  assault,  assault  and  battery,  and  false  imprisonment, 
shall  be  commenced  within  one  year  from  the  time  the  cause  of  action  accrued. 
[From  the  Act  of  Feb.  23,  1881.] 

Sec.  46.  DepoAits  tvith  Bankers.  —  There  shall  be  no  limitation  upon  the 
right  to  maintain  an  action  for  the  recovery  of  money  or  other  property  deposited 
with  any  bank,  banker,  trust  company,  or  savings  and  loan  society. 

Sec.  47*  General  Clause.  —  An  action  for  relief  not  hereinbefore  provided  for 
must  be  commenced  within  three  years  after  the  cause  of  action  shall  have  accrued. 

Sec.  48.  Mutual  and  Open  Accounts.  —  In  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open,  ahd  current  account,  where  there  have  been  re- 
ciprocal demands  between  the  parties,  the  cause  of  action  is  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Sec.  49.  Actions  by  People.  —  The  limitations  prescribed  in  this  act  shall 
apply  to  actions  brought  in  the  name  of  the  Territory,  or  for  the  benefit  of  the  Ter- 
ritory, in  the  same  inauner  as  to  actions  brought  by  private  parties. 

Sec.  50.  Absence  of  Defendant  from  State.  —  If,  when  the  cause  of  action 
shall  accrue  against  a  person  when  he  is  out  of  the  Territory,  the  action  may  be 
commenced  within  the  time  herein  limited,  after  his  return  to  the  Territory ;  and  if 
after  the  cause  of  action  shall  have  accrued  he  depart  from  this  Territory,  the  time 
of  his  absence  shall  not  be  a  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Sec.  51.  Death  of  Plaintiff  in  Aotion.  —  If  the  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  error  or  appeal,  the  plaintiff,  or  if  he  die  and  the  eause  of  action  survive,  his 
heirs  or  representatives,  may  commence  a  new  action  within  one  year  after  the 
reversal. 

Ssc.  52.  Action  enjoined.  —  When  the  commencement  of  an  action  is  stayed 
by  injunction,  or  a  statutory  prohibition,  the  time  of  the  continuance  of  the  injuno* 
tion  or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Sec.  53.  New  Promise,  Ao.,  must  be  in  Writing.  —  No  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take 
the  case  out  of  the  operation  of  this  act,  unless  the  same  is  contained  in  some  writ- 
ing, signed  by  the  party  to  be  charged  thereby ;  but  this  act  shall  not  alter  the 
effect  of  any  payment  of  principal  or  interest. 

Sec.  54.  Part  Payment.  — Wlienever  any  payment  of  principal  or  interest  has 
been  or  shall  be  made  upon  an  existing  contract,  whether  it  be  by  bill  of  exchange, 
promissory  note,  bond,  or  other  evidence  of  indebtedness,  if  such  payment  shall  be 
made  after  the  same  shall  have  become  due,  the  limitation  shall  commence  from  the 
time  the  last  payment  was  made. 

Sec.  55.  Action  barred  In  another  State.  —  When  the  eause  of  action  shall 
have  arisen  in  any  other  State  or  Territory  of  the  United  States,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  cannot  be  maintained  against  a  person 
by  reason  of  the  lapse  of  time,  no  action  thereon  shall  be  commenced  against  him  in 
this  Territory. 
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Title  XII.,  Chap.  9. 

Sec.  638.  When  a  cause  of  action  has  arisen  in  another  State  or  Territoiy,  or 
in  a  foreign  country,  and  by  the  laws  thereof  an  action  thereon  cannot  be  there 
maintained  against  a  person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  Territory,  except  in  favor  of  a  citizen  thereof, 
who  has  held  the  cause  of  action  from  the  time  that  it  accrued. 

SUPPLEMENTAL  ACTS. 

Sec.  86  of  the  Probate  Practice  Act,  an  Action  to  contest  a  'Will  is  limited  to 
one  year  after  its  probate,  saving  to  infants,  &c.,  extension  one  year  after  the  re- 
moval of  diflability. 

Skc.  221  limits  an  Action  to  RecoTer  Estate  sold  by  executors  to  three  years 
after  the  sale,  or  in  case  of  fraud,  three  years  after  diBCoveiy  thereof. 

Sec.  405  prescribes  the  same  limitation  in  case  of  a  guardian's  sale  ;  and  section  404 
the  same  to  an  action  on  a  guardian's  bond. 
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COMPILED  STATUTES,  1889.    Paet  3,  Title  2. 

Section  6.  Umitationfl.  —  Civil  actions  can  only  be  commenced  within  the 
time  prescribed  in  this  title,  after  the  cause  of  action  shall  have  accrued. 

Sec.  6.  RecoTery  of  Real  Property.  Mortgages.  —  An  action  for  the 
recovery  of  the  title  or  possession  of  lands,  tenements,  or  hereditaments  can  only 
be  brought  within  ten  years  after  the  cause  of  such  action  shall  have  accrued.  This 
section  shall  be  construed  to  apply  also  to  mortgages. 

Sec.  7.  Fersons  tinder  Dieabillty.  —  Any  person  entitled  to  commence  any 
action  for  the  recovery  of  the  title  or  possession  of  any  lands,  tenements,  or  heredi- 
taments, who  may  be  under  any  legal  disability  when  the  cause  of  action  accrues, 
may  bring  such  action  within  ten  years  after  the  disability  is  removed,  and  at  no 
time  thereafter. 

Sec.  8.  Forcible  Bntry  and  Detainer.  —  An  action  for  the  forcible  entry  and 
detainer,  or  forcible  detainer  only,  of  real  property,  can  only  be  brought  within  one 
year  after  the  cause  of  such  action  shall  have  accrued. 

Sec.  9.  Other  Civil  Actions.  —  Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following  periods  after  the  cause  of 
action  shall  have  accrued :  — 

Sec.  10.  Written  Instruments.  Foreign  Jndgment. — Within  five  years: 
an  action  upon  a  specialty,  or  any  agreement,  contract,  or  promise  in  writing,  or 
foreign  judgment. 

Sec  11.  Farol  Contract.  —  Witbiu  four  years :  an  action  upon  a  contract,  not 
in  writing,  expressed  or  implied;  an  action  upon  a  liability  enacted  by  statute, 
other  than  a  forfeiture  or  penalty. 

Sec.  12.  Trespass  to  Realty.  Personalty.  Replevin.  Torts.  Fraud. 
—  Within  four  years :  an  action  for  trespass  upon  real  property ;  an  action  for  tak- 
ing, detaining,  or  injuring  personal  property,  including  actions  for  the  specific 
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recovery  of  personal  property ;  an  action  for  an  injury  to  the  rights  of  the  plaintiff, 
not  arising  on  contract,  and  not  hereinafter  enumerated;  an  action  for  relief  on  the 
ground  of  fraud,  but  the  cause  of  action  in  such  case  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud. 

Sec.  13.  Injury  to  Character.  Assault.  Malicious  Prosecution.  False 
Imprisonment  Penalty.  —  Within  one  year :  an  action  for  libel,  slander,  as- 
sault and  battery,  malicious  prosecution  or  false  imprisonment;  an  action  upon  a 
statute  for  a  penalty  or  forfeiture,  but  where  the  statute  giving  such  action  pre- 
scribes a  different  limitation,  the  action  may  be  brought  within  the  period  so 
limited. 

Sec.  14.  Official  Bond.  Undertaking.  —  An  action  upon  the  official  bond  or 
undertaking  of  an  executor,  administrator,  'guardian,  sheriff,  or  any  other  officer, 
or  upon  the  bond  or  undertaking  given  in  attachment,  injunction,  or  in  any  case 
whatever  required  by  statute,  can  only  be  brought  within  ten  years. 

Sec.  15.  Contract.  Failure  of  Consideration.  —Actions  brought  for  dam- 
ages  growing  out  of  the  failure  or  want  of  consideration  of  contracts,  express  or 
implied,  or  for  the  recovery  of  money  paid  upon  contracts,  express  or  implied,  the 
consideration  of  which  has  wholly  or  in  part  failed,  shall  be  brought  within  four 
years. 

Sbc.  16.  Other  Relief.  —  An  action  for  relief  not  hereinbefore  provided  for  can 
only  be  brought  within  four  years  after  the  cause  of  action  shall  have  accrued. 

Sec.  17.  laegal  Disabilities.  Action  "in  Rem."  — If  a  person  entitled  to 
bring  any  action  mentioned  in  this  title,  except  for  a  penalty  or  forfeiture,  be,  at 
the  time  the  cause  of  action  accrued,  within  the  age  of  twenty-one  years,  a  married 
woman,  insane,  or  imprisoned,  every  such  person  shall  be  entitled  to  bring  such 
action  within  the  respective  times  limited  by  this  title  after  such  disability  shall  be 
removed.  The  absence  from  the  State,  death,  or  other  disability  of  a  non-resident, 
save  the  cases  mentioned  in  this  section,  shall  not  operate  to  extend  the  period 
within  which  actions  in  rem  shall  be  commenced  by  and  against  such  non-resident 
or  his  representatives. 

Sec.  18.  Actions  barred  by  Laws  of  other  States.  —  All  actions,  or 
causes  of  action,  which  are  or  have  been  barred  by  the  laws  of  this  State,  or  any 
State  or  Territory  of  the  United  States,  shall  be  deemed  barred  by  the  laws  of  tliis 
State. 

Sec.  19.  Actions,  when  commenced.  —  An  action  shall  be  deemed  com- 
menced, within  the  meaning  of  this  title,  as  to  the  defendant,  at  the  date  of  the 
summons  which  is  served  on  him ;  where  service  by  publication  is  proper,  the  action 
shall  be  deemed  commenced  at  the  date  of  the  first  publication,  which  publication 
shall  be  regularly  made. 

Sec.  20.  Defendant  out  of  State,  concealed.  —  If,  when  a  cause  of  action 
accrues  against  a  person,  he  be  out  of  the  State,  or  shall  have  absconded  or  con- 
cealed himself,  the  period  limited  for  the  commencement  of  the  action  shall  not 
begin  to  run  until  he  come  into  the  State,  or  while  he  is  absconded  or  concealed ; 
and  if,  after  the  cause  of  action  accrues,  he  depart  from  the  State,  or  abscond  or 
conceal  himself,  the  time  of  his  absence  or  concealment  shall  not  be  computed  as 
any  part  of  the  period  within  which  the  action  must  be  brought. 

Sec  21.  Actions  barred  by  Laws  of  other  States.  —  When  a  cause  of 
action  has  been  fully  barred  by  the  laws  of  any  State  or  country  where  the  defend- 
ant has  previously  resided,  such  bar  shall  be  the  same  defence  in  this  State  as 
though  it  had  arisen  under  the  provisions  of  this  title. 

Sec.  22    Fart  Payment.    New  Promise.    Acknowledgment.  —  If  any 
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cause  founded  on  ocntract,  wben  any  part  of  the  principal  or  interest  shall  have 
been  paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  claim,  or  any 
promise  to  pay  the  same,  shall  hare  been  made  in  writing,  an  action  may  be  brought 
in  such  cose  within  the  period  prescribed  for  the  same,  after  such  payment^  ac* 
knowledgment,  or  promise. 

Chap.  21. 

Sec.  8.  Aotlon  for  Causing  Death.  —  ...  Every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of  sooh  person. 

Cbap.  SS. 

Sec.  63.  Action  to  recover  Bitate  sold  by  Guardian.  —  No  action  for  the 
recovery  of  any  estate  sold  by  a  guardian,  under  the  provisions  of  this  subdivision, 
shall  be  maintained  by  the  ward,  or  by  any  person  claiming  under  him,  unless  it 
shall  be  commenced  within  five  years  next  idPter  the  termination  of  the  guardianship, 
excepting  only  that  persons  out  of  the  State,  and  minors  and  others  under  legal  dis- 
ability to  sue  at  the  time  when  the  cause  of  action  shall  accrue,  may  commence  their 
action  at  any  time  within  ^ve  years  next  after  the  removal  of  the  disability,  or  after 
their  return  to  the  State. 

[Sec.  117  prescribes  a  like  limitation  (five  years)  to  an  action  to  recover  estate 
sold  by  an  executor,  &0.3 

Chap.  25. 

Sec.  37.  Bult  to  annnl  Marriage  for  Incapacity.  —  A  suit  to  annul  a 
marriage  on  the  ground  of  the  physical  incapacity  of  one  of  the  parties  ...  shall 
be  brought  within  two  years  from  the  solemnization  of  Uie  marriage. 

Chap.  34. 

Sec.  32.  Action  on  Ouardian^s  Bond.  —  No  action  sball  be  maintained 
against  the  sureties  in  any  bond  given  by  the  guardian  unless  it  be  commenced 
within  four  years  from  the  time  when  the  guardian  shall  have  been  discharged ; 
provided,  that  if  at  the  time  of  such  discharge  the  person  entitled  to  bring  such 
action  shall  be  out  of  the  State,  or  under  any  legal  disability  to  sue,  the  action  may 
be  commenced  at  any  time  within  five  years  after  the  return  of  such  person  to  the 
State,  or  before  such  disability  shall  be  removed. 

Chap.  77. 

Sec.  134*.  8nit  to  recover  Ziand  sold  for  Taxes.  —  No  action  for  the  recov- 
ery of  real  property  sold  for  the  non-payment  of  taxes  shall  lie,  unless  the  same  be 
brought  within  three  years  after  the  treasurer's  deed  is  made  as  above  provided ; 
provided,  that  where  the  owner  of  such  real  property  shall,  at  the  time  of  such  sale, 
be  a  minor  or  insane,  or  convict  in  a  penitentiary,  or  any  other  legal  disability, 
three  years  after  such  disability  shall  be  removed  shall  be  sdlowed  saoh  person,  his 
heirs  or  legal  representatives,  to  bring  their  action. 
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NEVADA. 

GENERAL  STATUTES,  1885.    Chap.  20,  Title  18. 

(3629.)  Section  1.  Wben  may  be  oommenoed.  — Civil-  actions  can  only 
be  commeaced  within  the  periods  prescribed  by  this  act  after  the  cause  of  action 
shall  have  accrued,  except  wben  a  different  limitation  is  prescribed  by  statote. 

(3630.)  Sec.  2.  Applioatlon  cf,  to  Aotions  already  aocmod.  -^  When  the 
cause  of  action  has  already  accrued,  the  party  entitled,  and  those  claiming  under 
him,  shall  have,  after  the  passage  of  this  act,  the  whole  period  herein  prescribed  in 
which  to  commence  an  action. 

(3631.)  Sec.  3.  Suit  by  the  State  for  Real  Property.  ^  The  State  of  Ne- 
vada will  not  sue  any  person  for,  or  in  respect  to,  any  real  property,  or  the  issues 
or  profits  thereof,  by  reason  of  the  right  or  title  of  the  State  to  the  same,  unless, 

Firsi.  *Snch  right  or  title  shall  have  accrued  within  ten  years  before  anyaction  or 
other  proceeding  for  the  same ;  or,  unless. 

Second.  The  State,  or  those  from  whom  it  claims,  shall  have  received  the  rents 
and  profits  of  such  real  property,  or  of  some  part  theceof,  within  the  space  of  ten 
years. 

(3632.)  Sec.  4.  For  the  Reoovery  of  Mining  •  CUdma.  — No  action  for  the 
recovery  of  mining  claims,  or  for  the  recovery  of  possession  thereof,  shall  be  main-* 
tained,  unless  it  appear  that  the  phdntifi^  or  those  through  or  from  whom  he  claims, 
were  seised  or  possessed  of  such  mining  claim  or  were  the  owners  thereof,  accord* 
ing  to  the  laws  and  customs  of  the  district  embracing  the  same,  within  two  years 
before  the  commencement  of  such  action.  Occupation  and  adverse  possession  of  a 
mining  claim  shall  consist  in  holding  and  working  the  same  in  the  usual  and  cusp 
tomary  mode  of  holding  and  working  similar  claims  in  the  vicinity  thereof.  All  the 
provisions  of  this  act  which  apply  to  other  real  estate,  so  far  as  applicable,  shall  be 
deemed  to  include  and  apply  to  raining  claims  •  Provided,  that  in  such  application 
"  two  years  "  shall  be  held  to  be  the  period  intended  whenever  the  term  "  five  years '' 
is  used;  And prooidedt further,  ihAt  when  the  terms  "Iqpal  title"  or  "title"  are 
used  they  shall  be  held  to  indude  title  acquired  by  location  or  occupation,  according 
to  the  usages,  laws,  and  customs  of  the  district  embracing  the  claim. 

(3633.)  Sec.  5.  For  the  Recovery  of  Real  Property.  —  No  cause  of  action 
or  defence  to  an  action,  founded  upon  the  title  to  real  property,  or  to  rents,  or  to 
services  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  person  prose- 
cuting the  action  or  making  the  defence,  or  under  whose  title  the  action  is  prose- 
cuted or  the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  per- 
son, was  seised  or  possessed  of  the  premises  in  question  within  five  years  before  the 
committing  of  the  act  in  respect  to  which  such  action  is  prosecuted  or  defence 
made. 

(3634)  Sec.  6.  Wben  Peaoeable  entry  is  made.  ^ No  peaceable  entry 
upon  real  estate  shall  be  deemed  sufficient  and  valid  as  a  claim,  unless  an  action  be 
commenced  by  the  plaintiff  for  possession  within  one  year  from  the  making  of  such 
entry,  or  within  five  years  from  the  time  when  the  right  to  bring  such  action 
accrued. 

.  (3635.)  Sbc.  7.  When  AdveraePoaaeaaion'iaheld.^-In  every  action  forthe 
recovery  of  real  property,  or  the  possession  thereof,  the  person  establishing  a  legal 
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title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof,  'within  the 
time  prescribed  by  law ;  and  the  occupation  of  such  premises  by  any  other  person 
shall  be  deemed  to  have  been  under,  and  in  subordination  to,  the  legal  title,  unless 
it  appear  that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title  for  five  years  before  the  commencement  of  such  action. 

(3636.)  Sec.  8.  Zbitry  made  under  Conveyanoe,  &o.  —  Whenever  it  shall 
appear  that  the  occupant,  or  those  under  whom  he  claims,  entered  into  the  posses- 
sion of  premises  under  claim  of  title,  exclusive  of  any  other  right,  founding  such 
claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included  in  such  instrument, 
decree,  or  judgment,  or  of  some  part  of  such  premises,  under  such  claim,  for  five 
years,  the  premises  so  included  shall  be  deemed  to  have  been  held  adversely,  except 
that  where  the  premises  so  included  consist  of  a  tract  divided  into  lots,  the  posses- 
sion of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  this  same  tract. 

(3637*)  Sec.  9.  Advene  Fosseeeion  defined.  —  For  the  purpose  of  consti- 
tuting  an  adverse  possession  by  any  person  claiming  a  title  founded  upon  a  written 
instrument,  or  judgment,  or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases :  — 

Fini.  Where  it  has  been  usually  cidtivated  and  improved. 

Second.  Where  it  has  been  protected  by  a  substantial  enclosure. 

Third,  Where  (though  not  enclosed)  it  has  been  used  for  the  supply  of  fuel» 
or  of  fencing  timber,  for  the  purposes  of  husbandry ;  or  for  the  use  of  pasturage,  or 
for  the  ordinary  uses  of  the  occupant. 

Fourth.  Where  a  known  lot  or  single  farm  not  exceeding  three  hundred  and 
twenty  acres  in  extent  has  been  partly  improved,  the  portion  of  such  farm  or  lot 
that  may  have  been  left  not  cleared,  or  not  enclosed,  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have  been  occupied  for  the 
same  length  of  time  as  the  part  improved  and  cultivated. 

(3638.)  Sec.  10.  Bame.  —  Where  it  shall  appear  that  there  has  been  an  actual 
continued  occupation  of  premises  under  a  claim  of  title,  exclusive  of  any  other  right, 
but  not  founded  upon  a  written  instrument,  or  a  Judgment,  or  decree,  the  premi- 
ses so  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been  held  adversely. 

(3639.)  Sec.  11.  Bame.  —  For  the  purpose  of  constituting  an  adverse  posses- 
sion by  a  person  claiming  title,  not  founded  upon  a  written  instrument,  judgment, 
or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  follow- 
ing cases  only :  — 

First.  Where  it  has  been  protected  by  a  substantial  enclosure. 

Second.  Where  it  has  been  usually  cultivated  or  improved. 

(3640.)  Sec.  12.  Relation  of  Landlord  and  Tenant.  —  Wherever  the  rela- 
tion of  kndlord  and  tenant  shall  have  existed  between  any  persons,  the  possession 
of  the  tenant  shall  be  deemed  the  possession  of  the  landlord,  until  the  expiration  of 
five  years  from  the  expiration  of  the  tenancy,  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  five  years  from  the  time  of  the  last  payment  of  rent, 
notwithstanding  that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presumptions  shall  not  bo 
made  after  the  periods  herein  limited* 

(3641.)  Sec.  13.  Descent  oaat.  Right  not  affected.  —  The  right  of  a  per- 
son  to  the  possession  of  any  real  property  shall  not  be  impaired  or  affected  by  a 
descent  being  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such 
property. 
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(3&42.)  S£0. 14.  Dioabilitles.  —  If  a  person  entitled  to  commence  any  action 
for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence,  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same,  be,  at  the  time  such 
title  shall  first  descend  or  accrue,  either — 

First,   Within  the  age  of  twenty-one  years ;  or. 

Second,  Insane;  or. 

Third,  Imprisoned  on  a  orimmai  ch&i^,  or  in  execution  upon  conviction  of  a 
criminal  offence  for  a  term  less  than  for  life ;  or. 

Fourth,   A  married  woman. 

(8643.)  S«a  15.  Time  not  to  nm  during  same. — The  time  during  which 
such  disability  shall  continue  shall  not  be  deemed  any  portion  of  the  time  in  this. 
«ct  limited  for  the*  commencement  of  such  action,  or  the  making  of  such  entry  or 
defence,  but  such  action  may  be  commenced,  or  entry  or  defence  made,  witbin  the 
period  of  five  years  after  such  disability  shall  cease,  or  after  the  death  of  the  person 
entitied  who  shall  die  under  such  disability;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

(3644-.)  Src  16.    [1.]  Actions  other  tlian  for  Recovery  of  Real  Prop- 
erty. —  Actions  otiier  than  those  for  the  recovery  of  real  property  can  only  be  com- 
menced as  follows :  — 

Within  six  years :  — 

First,  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or^ 
of  any  State  or  Territory  within  the  United  States. 

Seeoud.  An  action  upon  any  contract,  obligation,  or  liability,  founded  upon  an. 
instrument  in  writing,  except  those  mentioned  in  the  preceding  section. 

Within  four  years : 

Fir*t.  An  adion  on  an  open  account  for  goods,  wares,  and  merchandise  sold  and. 
delivered. 

Second,  An  action  for  any  article  charged  in  a  store  account. 

Third,  An  action  upon  a  contracty  obligation,  or  liability  not  founded  upon  an- 
instrument  of  writing. 

Within  three  years :  — 

First.  An  action  upon  a  Lability  created  by  statute  other  than  a  penalty  or- 
forfeiture. 

Second,  An  action  for  trespass  upon  real  property. 

Third,  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  includ- 
ing actions  for  the  specific  recovery  of  personal  property. 

Fourth.  An  action  for  relief,  on  the  ground  of  fraud ;  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud. 

Within  two  years :  — 

First.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  the  liability  in- 
curred by  the  doing  of  an  act  in  his  bfficial  capacity  and  in  virtue  of  his  office,  or 
by  the  omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution. 

Second.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  action  is 
given  to  an  individual,  or  an  individual  and  the  State,  except  where  the  statute  im- 
posing it  prescribes  a  different  limitation. 

Third.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonment. 

Fourth.  An  action  upon  a  statute  for  a  foifeiture  or  penalty  to  the  State. 

Fifth.  An  action  against  a  sheriff  or  other  officer  for  the  escape,  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 
VOL.  II. — 26 
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(364!5.)  [2.]  The  time  in  section  one  [1.]  of  tliis  act  shall  be  deemed  to  date  from 
the  last  transaction,  or  the  last  item  charged,  or  last  credit  given. 

(3646.)  [3.]  The  provisions  of  this  act  shall  not  affect  any  transactions  already 
barred  by  statute,  or  existing  contracts  or  obligations  made  and  incurred  prior  to 
the  passage  of  this  act,  but  the  same  shall  be  governed  in  accordance  with  the  pro- 
visions of  law  in  force  at  the  date  they  were  contracted  or  incurred.  [3644-3646 
embody  amendments,  Stat.  1867,  p.  86,  1877,  p.  114.] 

(3647.)  Sec.  17.  Action  on  Acoount.  —  In  an  action  brought  to  recover  a 
balance  due  upou  a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

(3648.)  Sec.  18.  Action  for  ReUef  —  An  action  for  relief,  not  hereinbefore 
provided  for,  must  be  commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued. 

(3649.)  Sec.  19.  Limitations  appUed  to  Actions  brought  by  the  State. 
—  The  Lmitations  prescribed  in  this  act  shall  apply  to  actions  brought  in  the  name 
of  the  State,  or  for  the  benefit  of  the  State,  in  the  same  manner  as  to  actions  by 
private  parties. 

(3650.)  Sec.  20.  Actions,  "when  deemed  commenced.  —  An  action  shall 
be  deemed  to  be  commenced,  within  the  meaning  of  this  act,  when  the  complaint 
has  been  filed  in  the  proper  court,  and  summons  issued  and  placed  in  the  hands  of 
the  sheriff  of  the  county,  or  other  person  authorized  to  serve  the  same. 

(3651.)  Sec.  21.  Absence  of  Defendant  at  Time  Cause  of  Action  ao- 
orues.  —  If,  when  the  cause  of  action  shall  accrue  against  a  person,  he  be  out  of 
the  State,  the  action  may  be  commenced  within  the  time  herein  limited  after  his 
return  to  the  State ;  and  if,  after  the  cause  of  action  shall  have  accrued,  he  depart 
the  State,  the  time  of  his  absence  shall  not  be  part  of  the  time  prescribed  for  the 
•commencement  of  the  action. 

(3652.)  Sec.  22.  Iiimitation,  when  not  to  run.  —  If  a  person  entitled  to 
bring  an  action,  other  than  for  the  recovery  of  real  property,  except  for  a  penalty 
or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the 
•cause  of  action  accrued,  either— 

First.  Within  the  age  of  twenty-one  years ;  or. 

Second.   Insane;  or. 

Third,  Imprisoned  on  a  criminal  charge,  or  in  execution  under  sentence  of  a 
'Criminal  court,  for  a  term  less  than  his  natural  life;  or, 

Fourth,  A  married  woman,  — 
'the  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

(3653.)  Sec.  23.  Action  by  Representatives  of  Deceased. — If  the  person 
-entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced  by 
his  representatives,  after  the  expiration  of  that  time,  and  within  one  year  from  his 
death.  If  a  person  against  whom  an  action  may  be  brought  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action  sur- 
vives, an  action  may  be  commenced  against  his  executors  or  administrators  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters  testamen- 
tary or  of  administration. 

(3654.)  Sec.  24.  Action  by  Alien  Bnemy.  —  When  a  person  shall  be  an 
alien  subject,  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  commence- 
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ment  of  the  action :  Provided,  however,  that  nothing  in  this  section  shall  be  so  con- 
strued *  as  to  consider  any  citizen  or  person  of  any  State  engaged  in  rebellion 
against  the  United  States  government  as  an  alien. 

(3655)  Sec.  25.  When  Judgment  Is  reversed.  —  If  an  action  shall  be  com- 
menced within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
heirs  or  representatives,  may  commence  a  new  action  within  one  year  after  tlie 
reversal. 

(3656.)  Sec.  20.  When  Action  stayed  by  Injunction.  —  When  the  com- 
mencement of  one  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

(3657.)  Sec.  27.  Disability.  —  No  person  shall  avail  himself  of  a  disability  un- 
less it  existed  when  his  right  of  action  accrued. 

(3658.)  Sec.  28.  'When  Disabilities  coexist. — When  two  or  more  disa- 
bilities  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

(3659.)  Sec.  29.  Action  to  recover  Penalty  against  Corporators.  — The 
preceding  sections  of  this  act  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  corporation  to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law ;  but  such  actions  must  be  brought  within  three  years  after 
the  discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  the  penalty  or  for- 
feiture attached,  or  the  liability  was  created. 

(3660.)  Sec.  30.  Acknowledgment  to  be  in  Writing.  —  No  acknowledge 
ment  or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  statute,  unless  the  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged  thereby. 

(Sec.  31.   [Repealed  by  Stat,  of  1867,  p.  87.] 

(3661.)  Sec  32.  Action  on  Contract,  &o.,  made  out  of  the  State  — An 
action  upon  a  judgment,  contract,  obligation,  or  liability  for  the  payment  of  money 
or  damages  obtained,  made,  executed,  or  incurred  out  of  this  State,  can  only  be 
commenced  as  follows :  — 

First.  Within  one  year,  when  prior  to  the  passage  of  this  act  more  than  two,  or 
less  than  five  years  have  elapsed  since  the  cause  of  action  accrued. 

Second.  Within  six  months,  when  prior  to  the  passage  of  this  act  more  than  five 
years  have  elapsed  since  the  cause  of  action  accrued. 

Third.  Within  two  years,  in  all  other  cases,  after  the  cause  of  action  accrued. 
A  right  of  action  shall  be  deemed  to  have  accrued  on  a  judgment  at  the  time  of  its 
rendition. 

(3662.)  Sec.  33.  When  Action  barred.  —  When  the  cause  of  action  has 
arisen  in  any  other  State  or  Territory  of  the  United  States,  or  in  a  foreign  country, 
and  by  the  laws  thereof  an  action  there  cannot  be  maintained  against  a  person  by 
reason  of  the  lapse  of  time,  no  action  thereon  shall  be  maintained  against  him  in 
this  State. 

(3663.)  Sec  10.  Acts  repealed.  Rights  acquired  not  to  be  affected.  — 
Sections  thirty-three  and  thirty-four  of  said  act,  and  the  act  entitled  "An  Act 
amendatory  of  section  thirty-four  of  an  act  entitled  '  An  Act  defining  the  time  of 
commencing  civil  actions,*  *'  approved  November  21, 1861,  and  the  act  approved 
November  23,  1861,  entitled  "  An  Act  to  amend  an  act  to  define  the  time  of  com- 
mencing civil  actions,"  approved  November  21,  1861,  are  hereby  repealed;  but 
nothing  herein  contained  shall  be  construed  to  affect  rights  already  acquired,  or 
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defences  existing  at  the  time  of  the  passage  of  this  act;  and  in  computing  the  time 
within  which  to  commence,  actions^  the  time  which  had  eli^psed  at  the  time  of  tha 
passage  of  this  act,  and  which  might  have  been  plead  prior  thereto,  shall  be  deemed 
and  held  a  part  of  the  time  herein  provided  for. 
As  amended  March  5,  Sts.  1867,  p.  87. 

ACT  OF  1869.    Appboyed  Fbb.  37,  1869. 

ft 

(3664.)  Sec.  1.  Actions  for  the  Recovery  of  Real  Property,  when  to 
be  maintained.  —  No  action  for  the  recovery  of  real  property  or  for  the  recovery 
of  the  possession  thereof,  other  than  mining  claims,  shall  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor  was  seised  or  pos- 
sessed of  the  premises  in  question,  within  five  years  before  the  commencement 
thereof. 

(3665.)  Sbc.  2.  Act  to  take  Bffeot,  when.  —  This  act  shall  be  in  force  and 
take  effect  from  and  after  its  passage,  except  as  to  any  actions  now  pending  in  any 
of  the  courts  of  this  State. 

Chap.  4. 

(582.)  Sac.  35.  Action  to  recover  Batate  sold  by  Okxardiaa.  -^No  action 
for  the  recovery  of  any  estate,  sold  by  a  guardian  under  the  provisions  of  this  act, 
shall  be  maintained  by  the  ward,  or  by  any  person  claiming  under  him,  unless  it  be 
commenced  within  three  yean  next  after  the  termination  of  the  guardianship,  ex- 
cepting only  that  minors  and  others  under  legal  disability  to  sue  at  the  time  when 
the  cause  of  action  shall  accrue,  may  commence  their  action  at  any  time  within 
three  years  next  after  the  removal  of  their  respective  disabilities. 

(589.)  Sbc.  42.  Prescribes  the  same  limitation  (three  years)  to  an  action  upon 
a  guardian's  bond,  with  like  exception. 

(2859.)  Sec.  192.  Prescribes  the  same  limitation  (three  years)  to  an  action  to 
recover  estate  sold  hv  an  executor,  and  See.  193  provides  a  like  exception. 
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PUBLIC  STATUTES,  1891.    Chap.  217. 

Section  1.  Real  Aotlona.  —  No  action  for  the  recovery  of  real  estate  shall  be 
brought  after  twenty  years  from  the  time  the  right  to  recover  first  aocFued  to  the 
party  claiming  it,  or  to  some  person  under  whom  he  claims. 

Sec.  2.  After  DiaabiUty.  —  If  the  person  first  entitled  to  bring  such  action  is 
an  infant,  a  married  woman,  or  insane,  at  the  time  the  right  acoruea»  the  action  may 
be  brought  within  five  years  after  such  disability  is  removed. 

Sbc.  3.  Personal.  —  Actions  of  trespass  to  the  person  and  actions  for  defama- 
tory words  may  be  brought  within  two  years,  and  all  other,  personal  actions  within 
six  years  after  the  cause  of  action  accrued,  and  not  afterward. 

Sec.  4.  Debt  on  Judgmenta,  &o.  —  Actions  of  debt  upon  judgments,  reoc^- 
nizances,  and  contracts  under  seal  may  be  brought  within  twenty  years  after  the 
cause  of  action  accrued,  and  not  afterward. 

Sic.  5.  On  Mort|;a|;e  Notes.  —  Actions  upon  notes  aecored  by  mori^fage  of 
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real  estate  may  be  bronglit  so  long  as  the  plaintiff  is  entitled  to  bring  an  action 
upon  tlie  mortgage. 

Sec.  6.  Writs  of  EIrror.  —  Writs  of  error  may  be  sued  out  within  three  years 
after  judgment,  and  not  afterward,  unless  allowed  by  the  court  for  sufficient  cause, 
upon  petition  and  notice. 

Sec.  7.  Disability.  —  Any  infant,  married  woman,  or  insane  person  may  bring 
any  personal  actions  within  two  years  after  such  disability  is  removed. 

Sec.  8.  Absence.  —  If  the  defendant  in  a  personal  action  was  absent  from  or 
residing  out  of  the  State  at  the  time  when  the  cause  of  action  accrued,  or  afterward, 
the  time  of  such  absence  shall  be  excluded  in  computing  the  time  limited  for  bring- 
ing the  action. 

Sec.  9.  When  Judgment  is  against  Plaintiflf.  —  If  judgment  is  rendered 
against  the  plaintiff  in  any  action  brought  within  the  time  limited  therefor,  or  upon 
a  writ  of  error  thereon,  and  the  right  of  action  is  not  barred  by  the  judgment,  a  new 
action  may  be  brought  thereon  in  one  year  after  the  judgment. 

Sec.  10.  Not  when  Different  Time. — The  provisions  of  this  chapter  shall 
not  apply  to  cases  in  which  a  different  time  is  limited  by  statute: 

Chap.  19. 

Sec.  6  Actions  a^^ainst  Executors  and  Administrators.  —  No  suit  shall 
be  maintained  against  any  administrator  for  any  cause  of  action  against  the  deceased, 
unless  it  is  begun  within  three  years  next  after  the  original  grant  of  administration, 
exclusive  of  the  time  such  administration  may  have  been  suspended,  except  in  cases 
where  he  has  retained  estate  In  his  hands  for  the  payment  of  the  claim  by  order  of 
the  judge,  and  cases  provided  for  by  sections  six  and  twenty-seven  of  this  chapter. 

Sec.  6.  SurviTTal,  &o.,  within  two  Tears.  —  If  a  right  of  action  existed  in 
favor  of  or  against  the  deceased  at  the  time  of  his  death,  and  survives,  an  action 
may  be  brought  by  or  against  the  administrator  at  any  time  within  two  years  after 
the  original  grant  of  administration. 

Sec.  27>  Revivor  of  Claims  outlawed  against  Administrator.  —  When- 
ever any  one  has  a  claim  against  the  estate  of  a  deceased  person  which  has  not  been 
prosecuted  within  the  time  limited  by  law,  he  may  apply  to  the  Supreme  Court,  at 
a  trial  term,  by  petition  setting  forth  all  the  facts ;  and  if  the  court  shall  be  of  the 
opinion  that  justice  and  equity  require  it,  and  that  the  claimant  is  not  chargeable 
with  culpable  neglect  in  not  bringing  his  suit  within  the  time  limited  by  law,  they 
may  give  him  judgment  for  the  amount  due  to  him ;  but  the  judgment  shidl  not 
affect  any  payments  or  compromises  made  before  the  bringing  of  the  proceedings. 

Chap.  84. 

Sec.  18.  Actions  for  supporting  Paupers.  —  No  action  shall  be  sustained 
unless  begun  within  three  years  from  the  time  of  the  service  of  such  notice  upon 
the  town  or  person  chargeable,  nor  for  any  sum  that  may  be  expended  more  than 
ninety  days  previous  to  such  notice. 

SUPPLEMENTAL  ACTS. 

By  Chap.  146,  Sec.  10.,  an  action  to  recover  for  Removal  of  Ziodged  Floating 
Timber  without  having  paid  the  expense,  must  be  begun  within  one  year. 

By  Chab.  170,  Sec.  10.,  an  Action  against  a  Fire  Insurance  Company  for 
loss  must  be.. brought  within  six  months  aft'*?  its  rereption  of  the  notice. 

By  Chap.  244,  8eo.  7.,  an  Action  for  WUful  Trespass  upon  trees,  must  be 
brought  within  two  years. 
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NEW  JERSEY. 

REVISION.  Appeoved  Mabch  27,  1874. 

Limitation  of  Actions. 

Section  1.  Actions  within  Bijc  Tears — That  all  actioiis  of  trespass  quare 
clausum /regit y  all  actious  ot  trespass,  detmue,  trover,  and  replevin  for  taking  awaj 
of  goods  and  chattels,  all  actions  of  debt,  founded  upon  anj  lending  or  contract, 
without  specialty,  or  for  arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of 
account  and  upon  the  case,  except  actions  for  slander,  and  except,  also,  such  actions 
as  concern  the  trade  or  merchandise  between  merchant  and  merchant,  their  factors, 
agents,  and  servants,  shall  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  action  shall  have  accrued,  and  not  after. 

Sec.  2.  Actions  within  Pour  Tears.  —  That  all  actions  of  trespass  for  assault, 
menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  shall  be  commenced 
and  sued  within  four  years  next  after  the  cause  of  such  action  shall  have  accrued, 
and  not  after. 

Sec.  3.  Por  "Words. — Every  action  upon  the  case  for  words  shall  be  com- 
menced and  sued  within  two  years  next  after  the  words  spoken,  and  not  after. 

Sec.  4.  Against  "whom  not  to  run.  —  If  any  person  or  persons  who  is,  are, 
or  shall  be  entitled  to  any  of  the  actions  specified  in  the  three  preceding  sections  of 
this  act,  is,  are,  or  shall  be,  at  the  time  of  any  such  cause  of  action  accruing,  within 
the  age  of  twenty -one  years,  or  insane,  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  said  action  so  as  he,  she,  or  they  institute  or  take  the  same 
within  such  time  as  is  before  limited,  after  his,  her,  or  their  coming  to  or  being  of 
full  age,  or  of  sane  memory,  as  by  other  person  or  persons  having  no  such  impedi- 
ment might  be  done. 

Sbx.  5.  (As  amended  P.  L.  1883,  p.  33.)  Bherifis',  Constables'  and  Collec- 
tors^ Bonds.  —  Any  prosecution  to  be  had  or  commenced  upon  any  bond  hereto- 
fore given  or  hereafter  to  be  given  by  any  sheriff  and  his  securities  for  the  faithful 
performance  of  the  office  of  sheriff,  or  by  any  city,  county,  or  township  collector 
and  the  securities  of  such  collector  for  the  faithful  performance  of  the  duties  of  said 
office  of  collector,  shall  in  no  wise  operate  against  or  in  any  manner  affect  the  said 
securities  named  and  bound  in  said  bond,  unless  such  prosecution  shall  be  com- 
menced within  nine  years  after  the  date  of  the  said  bond  and  not  after;  and  any 
prosecution  to  be  had  or  commenced  upon  any.  bond  heretofore  given  or  hereafter 
to  be  given  by  any  constable  and  his  securities  for  the  true  and  faithful  performance 
of  all  duties  enjoined  on  him  as  constable,  shall  in  no  wise  operate  against  or  in  any 
manner  affect  the  said  securities  named  and  bound  in  said  bond,  unless  such  prose- 
cution shall  be  commenced  within  four  years  after  the  date  of  the  said  bond,  and  not 
after. 

Sec.  6.  Sealed  Instruments.  —  Every  action  of  debt  or  covenant  for  rent  or 
arrearages  of  rent,  founded  upon  any  lease  under  seal,  whether  indented  or  poll, 
and  every  action  of  debt  upon  any  single  or  penal  bill  for  the  payment  of  money 
only,  or  upon  any  obligation  with  condition  for  the  payment  of  money  only,  or  upon 
any  award  under  the  hands  and  seals  of  arbitrators  for  the  payment  of  money  only, 
shall  be  commenced  and  sued  within  sixteen  years  next  after  the  cause  of  such  ac- 
tion shall  have  accrued,  and  not  after ;  but  if  any  payment  shall  have  been  made  on 
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any  sncli  lease,  specialty,  or  award,  within  or  after  the  said  period  of  sixteen  years, 
then  an  action  instituted  on  such  lease,  specialty,  or  award,  within  sixteen  years 
after  such  payment,  shall  be  good  and  eiSectual  in  law,  and  not  after ;  Provided 
always,  the  time  during  which  the  person  who  is  or  shall  be  entitled  to  any  of  the 
actions  specified  in  this  section  shall  have  been  within  the  age  of  twenty-one  years, 
or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of 
sixteen  years. 

Sec.  7.  Judgments.  — Judgments  in  any  court  of  record  of  this  State  may  be 
revived  by  scire  facias,  or  an  action  of  debt  may  be  brought  thereon  within  twenty 
years  next  after  the  date  of  such  judgment,  and  not  after ;  Provided,  that  the  time 
during  which  the  person  who  is  or  shall  be  entitled  to  the  benefit  of  such  judgment 
ahall  have  been  under  the  age  of  twenty-one  years,  or  insane,  shall  not  be  taken  or 
computed  as  part  of  the  said  limited  period  of  twenty  years. 

Sec.  8.  Non-reaidenoe  excepted.  —  If  any  person  or  persons  against  whom 
there  is  or  shall  be  any  such  cause  of  action  as  is  specified  in  the  first,  second,  third, 
fifth,  sixth,  and  seventh  sections  of  this  act,  shall  not  be  resident  in  this  State  when 
the  cause  of  action  accrues,  or  shall  remove  from  this  State  after  the  same  shall 
accrue,  and  before  the  time  in  said  sections  is  expired,  then  the  time  or  times  during 
which  such  person  or  persons  shall  not  reside  in  this  State  shall  not  be  computed  as 
part  of  the  said  limited  period  within  which  such  action  or  actions  are  required  to 
be  brought  as  aforesaid ;  but  the  person  or  persons  having,  or  who  may  have,  such 
cause  of  action  as  aforesaid  shall  be  entitled  to  all  the  time  mentioned  in  the  several 
sections,  for  bringing  their  said  actions  after  the  cause  thereof  shall  accrue,  exclu- 
sive of  the  time  or  times  during  which  the  person  or  persons  liable  to  such  actions 
shall  be  not  resident  in  this  State  as  aforesaid. 

Sec.  9.  Extended  in  Case  of  Death.  —  That  if  any  person  against  whom  there 
is  or  shall  be  any  such  cause  of  action  as  is  specified  in  the  first,  fifth,  sixth,  or 
seventh  sections  of  this  act,  shall  have  died,  or  shall  hereafter  die,  before  the  expir- 
ation of  the  times  of  limitation  therein  mentioned,  the  space  or  term  of  six  months 
next  succeeding  the  death  of  such  person  shall  not  be  computed  as  part  of  the 
limited  period  within  which  such  action  or  actions  is  or  are  required  to  be  brought 
by  the  said  sections. 

Sec.  10.  New  Promise  to  be  in  "V^riting.  —  That  in  actions  of  debt  or  upon 
the  case,  grounded  on  any  simple  contract,  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  this  act,  or  to  deprive  any  person 
of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  con- 
tinued by,  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby ;  and 
that  when  there  shall  be  two  or  more  joint  contractors  or  executors,  or  adminis- 
trators of  any  contractor,  no  such  joint  contractor,  executor,  or  administrator  shall 
lose  the  benefit  of  this  act  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise,  and  signed  by  any  other  or  others  of  them : 
Provided  always,  that  nothing  herein  contained  shall  alter  or  take  away  or  lessen 
the  effect  of  any  payment  of  principal  or  interest  made  by  any  person  whatsoever: 
Provided,  also,  that  in  actions  to  be  commenced  against  two  or  more  such  joint  con- 
tractors or  executors  or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  although  barred  by  this  act  as  to  one  or  more  of  such  joint  con- 
tractors or  executors  or  administrators,  shall,  nevertheless,  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise,  judgment  may  be  given,  and  with  costs  allowed  for  the  plain- 
tifT  as  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff. 
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Sec.  1L  Indonement  or  Payment  not  snfflolfmt,  »*-  That  no  indonemei^ 
or  memorandum  of  anj  payment  written  or  made,  after  this  act  sliall  go  into  effect^ 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the 
party  to  wliom  such  payment  shall  be  made,  shall  bo  deemed  sufficient  proof  of  wuk 
payment  as  to  take  the  case  out  of  the  operation  of  this  act. 

Sec.  12.  Set-off.  —  That  this  act  shall  be  deemed  and  taken  to  apply  to  tbe 
case  of  any  debt  on  simple  contract  alleged  by  way  of  set-off  on  the  part  of  the 
defendant. 

Sec.  13.  Bonds  of  Baceoutor,  Ao. — That  no  action  which  may  be  brought 
upon  any  boud  given  by  any  executor,  administrator,  guardian,  trustee,  receiver, 
or  assignee,  under  any  law  relating  to  insolvent  debtors  or  insolvent  estates,  for  the 
faithful  performance  of  all  or  any  of  the  duties  of  such  executor,  administrator, 
guardian,  trustee,  receiver,  or  assignee,  shall  in  any  wise  operate  agamst,  or  in  any 
manner  affect,  the  surety  or  sureties  named  in  said  bond,  unless  such  action  be  com- 
menced within  twenty  years  next  after  the  date  of  said  bond,  and  such  surety  or 
sureties,  his  or  their  heirs,  devisees,  or  personal  representatives,  may  plead  this  act 
in  bar  of  any  action  not  commenced  within  that  time:  Frevided,  that  the  time  dur- 
ing which  the  person  who  is  or  shall  be  entitled  to  the  benefit  of  such  bond  shall 
have  been  under  the  age  of  twenty-one  years,  or  insane,  shall  not  be  computed  aa 
part  of  the  said  limited  period  of  twenty  years :  And  provided  Jhuiker,  that  if  any 
such  surety  shall  not  reside  in  this  State  when  the  cause  of  action  accrues  on  such 
bond,  or  shall  remove  from  this  State  after  the  same  shall  accrue,  and  before  the 
limitation  herein  mentioned  shall  expire,  then  the  time  or  times  during  which  such 
surety  shall  not  reside  in  this  State  shall  not,  in  actions  against  such  surety,  his 
heirs,  devisees,  or  personal  representatives,  be  computed  as  part  of  the  said  limited 
period ;  and  if  any  such  surety  shall  die  before  the  expiration  of  the  time  of  limita- 
tion herein  mentioned,  then  the  space  or  term  of  six  months  next  succeeding  such 
death  shall  not,  in  actions  against  the  heirs,  devisees,  or  personal  representatiyea  of 
such  surety,  be  computed  as  part  of  the  said  limited  period. 

Sec.  14.  Bond  of  Insolvent  —  That  any  prosecution  to  be  had  or  oonHnenced 
upon  any  bond  heretofore  given,  or  hereafter  to  be  given,  by  any  insolvent  debtor 
or  person  arrested  upon  final  process  in  any  civil  action,  to  the  sheriff  of  any  county 
in  this  State,  for  the  benefit  of  the  prison  limits,  shall  in  no  wise  operate  agamst,  or 
in  any  manner  affect,  the  securities  named  and  bound  in  such  bond,  unless  such  pros- 
ecution shall  be  commenced  within  sixteen  years  next  after  the  date  of  said  bond. 

Sec.  15.  Bond  by  Justice.  — That  any  prosecution  to  be  had  or  commenced 
upon  any  bond  heretofore  given,  or  hereafter  to  be  given,  by  any  justice  of  the  peace 
and  his  securities,  according  to  the  eleventh  section  of  the  act  entitled  "  An  Act  re- 
lating to  justices  of  the  peace,"  approved  April  seyenteenth,  eighteen  hundred  and 
forty-six,  shall  in  no  wise  operate  against,  or  in  any  manner  may  affect,  the  said 
securities  named  and  bound  in  said  bond,  their  heirs,  executors,  or  administrators, 
unless  such  prosecution  shall  be  commenced  within  ten  years  after  the  date  of  said 
bond,  and  not  after. 

Sec.  16.  Right  of  Bntry,  when  barred.  Disabilities. —^  No  person  who 
now  hath,  or  hereafter  may  have,  any  right  or  title  of  entry  into  any  lands,  tcne- 
monts,  or  hereditaments,  shall  make  any  entry  therein,  but  within  twenty  years 
next  after  sucii  right  or  title  shall  accrue ;  and  such  person  shall  be  barred  from 
any  entry  afterwards :  Provided  alrcays,  the  time  during  which  the  person  who  hath 
or  shall  have  such  right  or  title  of  entry  shall  have  been  under  the  age  of  twenty- 
one  years  or  insane  shall  not  be  taken  or  computed  as  a  part  of  the  limited  period 
of  twenty  years. 

Sec.  17*  Actions  for  Lands.  —  Every  real^  possessoiy,  anceatial,  mixed,  or 
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other  action,  for  any  lands,  tenements,  or  hereditamenta,  slnll  be  brought  or  instituted 
withjn  twenty  years  next  after  the  right  or  title  thereto,  or  cause  of  such  action,  shall 
accrue ;  and  not  after :  Fravichd  alioa^s,  that  the  time  during  which  the  person  who 
hath  or  shall  have  suoh  right  or  title,  or  cause  of  action,  shall  have  been  under  the 
age  of  twenty-one  years,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the 
said  limited  period  of  twenty  years. 

Sec.  18.  Equity  of  Redemption.  —  If  a  mortgagee,  and  those  under  him,  be 
in  possession  of  the  lands,  tenements,  and  hereditaments  contained  in  the  mortgage, 
or  any  part  thereof,  for  twenty  years  after  default  of  payment  by  the  mortgagor, 
then  the  right  or  equity  of  redemption  therein  shall  be  forever  barred. 

Ssc.  19«  Judgment  reversed  or  arrested.  -^  If  in  any  of  the  said  actions, 
specified  in  any  of  the  preceding,  sections  of  this  act,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  writ  of  error,  or  if  a  verdict  pass  for  the  plain- 
tiff, and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  pkintiif,  then  the  said  plaintiff,  his  or  her  heirs,  executors,  or  administrators,  as 
the  case  shall  require,  may  commence  a  new  action  within  one  year  after  such  judg-' 
ment  reversed  or  given  again.st  the  plaintiff,  and  not  affcer. 

Sec.  20.  Aotlon  by  the  State*  —  No  person  or  persons,  bodies  politic  or  cor- 
porate, shall  be  sued  or  impleaded  by  the  State  of  New  Jersey,  for  any  lands,  tene- 
ments, or  hereditaments,  or  for  any  rents,  revenues,  issues,  or  profits  thereof,  but 
within  twenty  years  after  the  right^  title,  or  cause  of  action  to  the  same  shall  accrue, 
and  not  after* 

Ssc.  21.  Actions  on  Penal  Statutes.  —  AH  actions  or  informations  which 
shall  be  brought  or  exhibited  for  any  forfeiture  upon  any  penal  statute  made  or  to 
be  made,  whereby  the  said  forfeiture  is  or  shall  be  limited  to  the  State  of  New 
Jersey  only,  shall  be  brought  or  exhibited  within  two  years  next  after  the  offence 
committed  or  to  be  committed  against  such  penal  statute,  and  not  after.  And  all 
aetions  or  informations  which  shaU  be  brought  or  exhibited  for  any  forfeiture  upon 
any  penal  statute,  made  or  to  be  ma  de^  the  benefit  and  suit  whereof  is  or  shall  be  by 
the  said  statute  limited  or  given  to  any  person  or  persons  who  shall  prosecute  for 
the  same,  or  to  the  State  of  New  Jersey,  and  to  any  other  who  shall  prosecute  in 
that  behalf,  shall  be  brought  or  exhibited  by  any  person  or  persons  who  may  law- 
fully pursue  for  the  same  as  aforesaid,  within  one  year  next  affcer  the  offence  com- 
mitted or  to  be  committed  against  the  said  statute ;  and  in  default  of  such  suit,  that 
then  the  same  shall  be  brought  or  exhibited  for  the  State  of  New  Jersey,  at  any 
time  within  one  year  aft^r  the  termination  of  the  aforesaid  year,  and  not  after ;  and 
ail  actions  or  informations  which  shall  be  brought  or  exhibited  for  any  forfeiture  or 
cause  upon  any  statute  made  or  to  be  made,  the  benefit  and  suit  whereof  is  or  shall 
be  limited  or  given  to  the  party  aggrieved,  shall  be  brought  or  exhibited  within  the 
space  of  two  years  next  after  the  offence  committed  or  to  be  committed,  or  cause  of 
action  accrued,  and  not  after:  Provided  always ^  that  where  any  action  or  mforma- 
tion  is  or  shall  be  limited  by  any  statute  to  be  brought  or  exhibited  within  a  shorter 
time  than  is  limited  by  this  section,  then  the  said  action  or  information  shall  be 
brought  or  exhibited  within  such  shorter  time  so  limited  by  such  statute. 

Sec.  22.  Where  Forfeiture  to  County  or  Township.  —  That  all  actions  or 
informations  which  shall  be  brought  or  exhibited  for  any  forfeiture  upon  any  penal 
statute  made  or  to  be  made,  whereby  the  said  forfeiture  is  or  shall  be  limited  to  any 
county,  township,  or  town  corporate,  or  to  any  officer  of  such  county,  township,  or 
town  corporate,  or  to  any  person  or  persons  for  the  use  of  such  county,  township, 
or  town  corporate,  or  to  the  use  of  the  poor  of  such  township  or  town  corporate, 
either  in  whole  or  together  with  any  other,  person  or  persons  who  may  lawfully  sue 
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for  the  same,  shall  be  brought  or  exhibited  within  one  year  next  after  the  offence 
committed  or  to  be  committed,  and  not  after:  Provided  altoays,  that  where  any 
action  or  information  is  or  shall  be  limited  by  any  statute  to  be  brought  or  exhibited 
within  a  shorter  time  than  is  limited  by  this  section,  then  the  said  action  or  infor- 
mation shall  be  brought  or  exhibited  within  such  shorter  time  so  limited  by  such 
statute. 

Limitation  of  Suits  respecting  Titles  to  Land. 

Sec.  23.  Sixty  Teara'  Possassion  Good  Title.  —  Sixty  years'  actual  pos- 
session of  any  lands,  teueoieuts,  or  other  real  estate,  uninterruptedly  continued  by 
occupancy,  descent,  conveyance,  or  otherwise,  in  whatever  way  or  manner  such 
possession  might  have  commenced,  or  have  been  continued,  shall  vest  a  full  and 
complete  right  and  title  in  every  actual  possessor  or  occupier  of  such  lands,  tene- 
ments, or  otber  real  estate,  and  shall  be  a  good  and  sufficient  bar  to  all  claims  that 
may  be  made,  or  actions  commenced  by  any  person  or  persons  whatever,  for  the 
recovery  of  any  such  lands,  tenements,  or  other  real  estate. 

Sec.  24.  In  what  Caaea  Thirty  Yeara  a  Bar.  -Thirty  years'  actual  pos- 
session of  any  lands,  tenements,  or  other  real  estate,  uninterruptedly  continued  as 
aforesaid,  wherever  such  possession  commenced,  or  is  founded  on  a  proprietary 
right  duly  laid  thereon,  and  recorded  in  the  surveyor-general's  office  of  the  division 
of  which  such  location  was  made,  or  in  the  secretary's  office,  agreeably  to  law,  or 
wherever  such  possession  was  obtained  by  a  fair  bona  fide  purchase  of  such  lands, 
tenements,  or  other  real  estate,  of  any  person  or  persons  whatever,  in  possession, 
and  supposed  to  have  a  legal  right  and  title  tliereto,  or  of  the  agent  or  agents  of 
such  person  or  persons,  shall  be  a  good  and  sufficient  bar  to  all  prior  locations, 
rights,  titles,  conveyances,  or  claims  whatever,  not  followed  by  actual  possession  as 
aforesaid,  and  shall  vest  an  absolute  right  and  title  in  the  actual  possessor  and  oc- 
cupier of  all  such  lands,  tenements,  or  other  real  estate :  Provided  always,  that  if 
any  person  or  persons,  having  a  right  or  title  to  lands,  tenements,  or  other  real 
estate,  shall,  at  the  time  of  the  said  right  or  title  first  descended  or  accnied,  be 
within  the  age  of  twenty-one  jeais,/eme  covert,  non  compos y  imprisoned,  or  without 
the  United  States  of  America,  then  such  person  or  persons,  ana  his  and  their  heir 
or  heirs,  may,  notwithstanding  the  aforesaid  times  are  expired,  be  entitled  to  his  or 
their  action  for  the  same,  so  as  such  person  or  persons,  or  his  or  their  heirs,  com- 
mence or  sue  forth  his  or  their  action  within  five  years  aft^r  his  or  their  full  age, 
disco vertu re,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  within 
any  of  the  United  States,  and  at  no  time  after :  And  provided  also,  that  any  citizen 
or  citizens  of  this  or  any  other  of  the  United  States,  and  his  or  their  heirs,  having 
right  or  title  to  any  lands,  tenements,  or  other  real  estate  within  the  State,  may, 
notwithstanding  the  aforesaid  times  are  expired,  commence  his  or  their  action  for 
such  lands,  tenements,  or  other  real  estate  at  any  time  within  five  years  next  after 
the  passing  this  act,  and  not  afterwards. 

Sec.  25.  Burveya  inapected,  &c.,  Bar  againat  Proprietora.  —  Any  sur- 
vey made  of  any  lands  within  either  the  eastern  or  western  division  of  the  pro- 
prietors of  the  State  of  New  Jersey,  and  inspected  and  approved  of  by  the  general 
proprietors  or  council  of  proprietors  of  such  division,  and  by  their  order  or  direction 
entered  upon  record  in  the  secretary's  office  of  this  State,  or  in  the  surveyor-gen- 
eml's  office  in  such  division,  shall,  from  and  after  such  record  is  made,  preclude 
and  forever  bar  such  proprietors  and  their  successors  from  any  demand  thereon,  any 
plea  of  deficiency  of  right  or  otherwise  notwithstanding. 

Sec.  26.   Boundariea  of  Landa  between  PeraoDa,  how  aaoertained.  — 
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If  any  person  or  persons,  for  the  purpose  of  establishing  the  boundaries  of  lands 
between  them,  shall,  by  certificate  under  their  hands  and  seals,  executed  in  the 
presence  of  two  or  more  subscribing  witnesses,  certify  unto  the  clerk  of  the  county 
or  counties  wherein  such  line  or  partition  shall  lay,  any  lines,  corners,  and  bound- 
aries as  shall  by  them  be  allowed  and  acknowledged  to  be  the  true  bounds  betwixt 
their  lands  and  the  said  certificate,  filed  in  said  clerk's  office,  and  recorded  by  said 
clerk  in  a  book  to  be  by  him  provided  for  that  purpose,  shall  be  as  fully  conclusive 
and  binding  to  the  parties  so  certifying,  and  their  heirs  and  successors,  as  could 
have  been  done  by  deeds  of  quitclaim  or  in  any  other  manner  whatsoever. 

A  supplement  to  the  above  act,  passed  28th  November,  1789,  enacts  :  — 

Sec.  27.  "What  Surveys  of  no  Avail.  —  No  such  newly  made  partial  sur- 
vey, now  lying  within  the  council  of  proprietors,  or  which  may  hereafter  be  re- 
turned to  them,  or  made  on  any  lands  improved  or  unimproved  within  what  has 
been  usually  taken  and  deemed  to  be  the  ancient  reputed  boundary  of  such  lands, 
shall  be  recorded  or  be  of  any  avail  to  the  person  so  surveying,  unless  it  shall  be 
made  to  appear,  by  the  testimony  of  at  least  two  good  and  sufficient  witnesses,  that 
the  possessor  or  possessors  holding  such  lands,  by  survey,  deed,  or  otherwise,  had 
been  duly  notified,  for  the  space  of  six  months  previous  to  the  making  such  survey, 
of  the  intention  of  doing  thereof,  and  had  refused  or  neglected  to  resurvey  and  cover 
such  overplus  lands. 

Sec.  28.  Prior  Borveys  to  have  Preferenoe,  &a — If  the  council  of  pro- 
prietors shall  refuse  or  neglect  to  give  the  preference  to  any  prior  survey,  legally 
made,  or  to  the  possessor  or  possessors  of  any  tract  of  land,  enabling  such  possessor 
or  possessors  to  cover  with  rights,  and  secure  such  overplus  lands,  which  may  be 
found  within  their  ancient  bounds,  on  such  possessor  or  possessors  making  a  resur- 
vey of  his  or  their  lands  within  six  months  after  such  le^  notice  as  aforesaid,  that 
it  shall  and  may  be  lawful  for  such  possessor  or  possessors,  or  any  other  person 
legally  authorized  on  his,  her,  or  their  behalf,  to  cause  a  resurvey  to  be  made,  agree- 
ably to  the  ancient  reputed  lines  and  boundaries,  either  by  a  deputy  surveyor,  or  some 
other  person  understanding  the  art  of  surveying,  and  appropriate  so  many  rights 
thereon  as  will  be  sufficient  to  include  the  overplus,  which  surveyor  or  person  so 
surveying,  being  duly  qualified  before  a  justice  of  the  peace  of  the  county  wherein 
the  land  may  lie,  that  the  survey  so  by  him  made  is  just,  according  to  the  best  of 
his  knowledge,  the  same  may  be  produced  to  the  clerk  of  the  county,  who  is  hereby 
required,  on  the  receipt  thereof,  to  record  the  same  in  the  books  directed  to  be  kept 
in  the  respective  counties,  by  the  act  entitled  "An  Act  for  the  limitation  of  suits  at 
law  respecting  titles  to  lands,"  passed  at  Burlington,  the  fifth  day  of  June,  seventeen 
hundred  and  eighty-seven,  which  survey  so  made  and  recorded  shall  give  such 
owner  and  possessor  an  absolute  title  in  fee. 

Sec.  29.  To  what  Cases  this  Aot  shall  not  extend.  —  Nothing  in  this  act 
contained  shall  be  construed  or  taken  to  authorize  any  person  or  persons  to  make 
any  survey  within  the  certain  or  reputed  bounds  of  "any  survey  or  resurvey  made 
and  entered  on  record  agreeably  to  the  said  recited  act,  any  large  or  overplus 
measures  therein  contained,  notice  as  aforesaid  given,  deficiency  of  rights,  or  other 
plea  to  .the  contrary  notwithstanding. 

PUBLIC  LAWS  1880,  p.  295  (Sup.  1887,  p.  772). 

Ssc.  2.  Action  to  recover  "Wages  paid  in  Goods,  &c.  —  No  settlement 
made  with  such  employer  shall  bar  such  action  until  after  a  lapse  of  one  year  from 
such  settlement. 
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PUBLIC  LAWS  1881,  p.  257  (Sup.  1887,  p.  824.) 

Sec.  1.  Action  for  lojnrles  from  Fault  of  Railroad  Corpoxation.— AD 

actions  hereafter  accruing  fcr  injuriee  to  persons  eansed  bj  the  wrongful  act, 
neglect,  or  default  of  any  railroad  corporation,  owning  or  operating  any  railroad 
within  this  State,  shall  be  commenced  and  sued  withiii  two  years  next  after  the 
cause  of  such  actions  shall  have  accrued,  and  not  after. 

Sec.  2.  Action  for  Damages  by  Plre  from  Locomotive.  —  All  actions 
for  any  injury  hereafter  done  to  any  property  of  any  person  or  corporation,  by 
fire  communicated  by  a  locomotive  engme  of  any  railroad  corporation  owning  or 
operating  any  railroad  within  this  State,  shall  be  commenced  and  sued  within  one 
year  after  the  cause  of  such  actions  shall  have  accrued,  and  not  after. 

PUBLIC  LAWS  1886,  Chap.  196  (Sup.  1887,  p.  228). 

Sec.  1.  ReTival  of  Judgments  on  Forfeited  Recognisances.  —  Judgments 
in  any  court  of  record  in  this  State  entered  upon  forfeited  recognizances  in  criminal 
eases  may  be  revived  by  »cire  facias^  or  an  action  of  debt  may  be  brought  thereon 
within  ten  years  next  after  the  date  of  such  judgment,  and  not  after. 

Sec.  2.  Iden.  Scire  facias.  —  The  lien  of  any  judgment  heretofore  entered 
upon  a  forfeited  recognizance  m  a  crimmal  case  shall  cease  to  be  a  lien  after  ten 
years,  notwithstanding  the  issuing  of  scire  facias  thereon,  if  no  proceedings  «h^H 
have  been  taken  upon  such  scire  facias  within  the  past  ten  years. 
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COfMPILED  LAWS,  1884.    Title  33,  Chap.  2. 

Sectioit  1860.  The  following  suits  or  actions  may  be  brought  within  the  time 
hereinafter  limited,  respectirely,  after  their  causes  aecrQe,  and  not  afterwards, 
except  when  otiierwise  specially  provided:^ 

Sec.  1861.  On  Jndgments  of  Courts  of  Record,  Fifteen  Years.  —  Actions 
upon  any  judgment  of  any  court  of  record  of  any  State  or  Territory  of  the  United 
States,  or  the  federal  courts  of  the  United  States,  within  fifteen  years. 

Sec.  1863.  Bonds,  Notes,  Ac,  Six  Tears. — Those  founded  upon  any  bond, 
promissory  note,  bill  of  exchange,  or  other  contract  in  writing,  or  upon  any  judg- 
ment of  any  court  not  of  record,  within  six  years. 

Sec.  1863.  Accounts,  &a,  Four  Tears. -^  Those  founded  upon  accounts 
and  unwritten  contracts,  those  brought  for  injuries,  to  property,  or  for  the  con- 
version of  personal  property,  or  for  relief  upon  the  ground  of  fraud,  and  all  other 
actions  not  herein  otherwise  provided  for  and  specified,  within  four  years. 

Sec  1864.  Sureties  on  Official  Bonds,  Two  Tears.  —  Those  against 
sureties  upon  official  bonds,  and  those  brought  against  sherifTs  and  other  public 
ofiicers  for  or  on  account  of  any  liability  incurred  by  the  doing  of  any  act  in  an 
official  capacity,  or  by  the  omission  of  any  official  duty,  and  for  injuries  to  the 
person  or  reputation,  within  two  years* 
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Sec.  1855.  FrRud.-^In  aotiofis  for  relief  on  the  ground  of  fraud  or  mistake, 
and  in  actions  for  injuries  to  or  eonyersion  of  property,  the  canse  of  action  shall  not 
be  deemed  to  have  accrued  until  the  fraud,  mistake,  injury,  or  conversion  com- 
plained of  shall  baye  been  discovered  by  the  party  aggrieved. 

Sec.  1866r  Aeooust^  at  last  Item.  —  When  there  is  an  open  current  account 
the  cause  of  action  shall  be  deemed  to  have  accrued  upon  the  date  of  the  last  item 
therein,  as  proven  on  the  trial. 

Sec.  1867.  FiUng,iko.,lB  Cottimenoement.  —  The  filing  in  the  proper  clerk's 
office  of  the  petition,  declaration,  bill,  or  affidavit,  upon  the  filing  of  wbich  process 
is  authorized  by  law  to  be  issued,  with  intent  that  process  shall  issue  immediately 
thereupon,  which  intent  shall  be  presumed,  unless  the  contrary  appear,  shall  be 
deemed  a  commencement  of  the  action. 

'.'  Ssa  1868.  Non-Reaidenoe.  —  If,  after  a  cause  of  action  accrues,  a  defendant 
removes  from  the  Territory,  the  time  during  which  he  shall  be  a  non-resident  of 
the  Territory  shall  not  be  included  in  computing  any  of  the  periods  of  limitation 
above  provided. 

Sec.  1869.  DiBabiUty,  One  Tear  after  its  Removal.  —  The  times  limited 
for  the  bringing  of  actions  herein  shall,  in  favor  of  minors  and  persons  insane  or 
under  any  legal  disability,  be  extended  so  that  they  shall  have  one  year  from  and 
after  the  termination  of  such  disability,  within  which  to  commence  said  actions. 

Sec.  1870.  Death  of  Party.  —  If  the  person  entitled  to  a  cause  of  action  die 
within  one  year  next  previous  to  the  expiration  of  the  limitation  above  provided, 
the  representatives  of  such  persons  shall  have  one  year  after  such  death  within 
which  to  commence  said  action,  and  any  person  having  or  being  entitled  to  a  cause 
of  action  accrued  and  existing  at  the  time  of  the  passage  of  this  act  may  commence 
suit  therefor  within  two  years  from  the  passage  of  this  act. 

Sec.  1871.  Extension  after  Amendatory  Act  of  1882.  —  The  period  of 
two  years  specified  in  section  1870,  as  the  time  within  wbich  any  person,,  who  had 
or  was  entitled  to  a  cause  of  action  accrued  and  existing  at  the  time  of  passage  of 
said  section  might  commence  suit  therefor,  is  hereby  extended  for  the  period  of  two 
years  from  dat«  of  this  act,  so  that  any  person  who  had  or  was  entitled  to  a  cause 
of  action  accrued  and  exist^g  at  the  time  of  the  passage  of  the  act  of  which  this  is 
an  amendment,  may  commence  suit  therefor  within  two  years  from  the  date  of  the 
passage  of  this  act. 

Sec.  1872.  After  Nonatdt,  Six  Months.  — If,  after  the  commencement  of  an 
action,  the  plaintiff  fail  therein  for  any  cause,  except  negligence  in  its  prosecution, 
and  a  new  suit  be  commenced  within  six  months  thereafter,  the  second  suit  shall, 
for  the  purposes  herein  contemplated,  be  deemed  a  continuation  of  the  first. 

Sec.  1873.  New  Promise.  —  Causes  of  action  founded  upon  contract  shall  be 
revived  by  an  admission  that  the  debt  is  unpaid,  as  well  as  by  a  new  promise  to 
pay  the  same ;  but  such  admission  or  new  promise  must  be  in  writing,  signed  by 
the  party  to  be  charged  therewith. 

Sec.  1874.  Set-oft  —  A  set-off  or  counterclaim  may  be  pleaded  as  a  defence  to 
any  cause  of  action,  notwithstanding  such  set-off  or  counterclaim  may  be  barred  by 
the  provisions  of  this  act,  if  such  set-off  or  counterclaim  so  pleaded  was  the  prop- 
erty or  right  of  the  party  pleading  the  same  at  the  time  it  became  barred  and  at  the 
time  of  the  commencement  of  the  action,  and  the  same  was  not  barred  at  the  time 
the  cause  of  action  sued  for  accrued  or  originated ;  but  no  judgment  for  any  excess 
of  such  set-off  or  counterclaim  over  the  demand  of  the  plaintiff  as  proven  shall  be 
rendered  in  favor  of  the  defendant. 

Sec.  1875.XaJtinotion«— *Whea  the  commencement  of  any  action  shall  be 
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stayed  or  prevented  by  injunction^  order,  or  other  lawful  proceeding,  the  time  such 
iujuaction,  order,  or  proceeding  shall  continue  in  force  shall  not  be  counted  in 
computing  the  period  of  limitation. 

Sec.  1876.  Existing  Statutes  govern. — None  of  the  provisions  of  this  act 
shall  apply  to  any  action  or  suit  which,  by  any  particular  statute  of  this  Territory, 
is  limited  to  be  commenced  within  a  different  time,  nor  shall  this  act  be  construed 
to  repeal  any  existing  statute  of  the  Territory  which  provides  a  limitation  of  any 
action :  but  in  such  cases  the  limitation  shall  be  as  provided  by  existing  statutes. 

Sec.  1877.  Trusts.  —  None  of  the  provisions  of  this  act  shall  run  against  causes 
of  action  origiuating  in  or  arising  out  of  trusts,  when  the  defendant  has  fraudu- 
lently concealed  the  cause  of  action,  or  the  existence  thereof,  from  the  party 
entitled  or  having  the  right  thereto. 

Sec.  1878.  Aocoonts  sufficient  Evidence.  —  Accounts  duly  verified  by  the 
oath  of  the  party  claiming  tiie  same,  or  his  agent,  and  promissory  notes  and  other 
instruments  in  writing,  not  barred  by  the  provisions  of  this  act,  shall  be  sufficient 
evidence  in  any  suit  to  enable  the  plaintiff  to  recover  judgment  for  the  amount 
thereof,  unless  the  defendant  or  his  agent  shall  deny  the  same  under  oath. 

Sec.  1879.  Circnlating  Medii\m.  —  The  above  limitations  and  provisions  shall 
not  apply  to  evidences  of  debt  intended  to  circulate  as  money ;  but  shall,  in  other 
respects,  be  applicable  in  all  other  actions  brought  by  or  against  all  bodies,  corporate 
or  politic,  except  when  otherwise  expressly  declared. 

Sec.  1880.  Ten  Tears'  Possession  gives  Title. —  In  all  cases  where  any 
person  or  persons,  their  children,  heirs,  or  assigns,  shall,  at  the  passing  of  this  act 
or  at  any  time  after,  have  had  possession  for  ten  years  of  any  lands,  tenements,  or 
hereditaments,  which  have  been  granted  by  the  governments  of  Spain,  Mexico,  or 
the  United  States,  or  by  whatsoever  authority  empowered  by  said  governments  to 
make  grants  to  lands,  holding  or  claiming  the  same  by  virtue  of  a  deed  or  deeds  of 
conveyance,  devise,  grant,  or  other  assurance  purporting  to  convey  an  estate  in 
fee-simple,  and  no  claim  by  suit  in  law  or  equity  effectually  prosecuted  shall  have 
been  set  up  or  made  to  the  said  lands,  tenements,  or  hereditaments,  within  the 
aforesaid  time  of  ten  years,  then,  and  in  that  case,  the  person  or  persons,  their 
children,  heirs,  or  assigns,  so  holding  possession  as  afocesaid,  shall  be  entitled  to 
keep  and  hold  in  possession  such  quantity  of  lands  as  shall  be  specified  and  de- 
scribed in  his,  her,  or  their  deed  of  conveyance,  devise,  grant,  or  other  assurance 
as  aforesaid,  in  preference  to  all,  and  against  all,  and  all  manner  of  person  or  per- 
sons whatsoever;  and  any  person  or  persons,  their  children,  or  their  heirs  or 
assigns,  who  shall  neglect,  or  who  have  neglected  for  the  said  term  of  ten  years, 
to  avail  themselves  of  the  benefit  of  any  title,  legal,  or  equitable,  which  he,  she,  or 
they  may  have  to  any  lands,  tenements,  or  hereditaments  within  this  Territory,  by 
suit  of  law  or  equity,  effectually  prosecuted  against  the  person  or  persons  so  as 
aforesaid  in  possession,  shall  be  forever  barred,  and  the  person  or  persons,  their 
children,  heirs,  or  assigns,  so  holding  or  keeping  possession  as  aforesaid  by  the 
term  of  ten  years  shall  have  a  good  and  indefeasible  title  in  fee-simple  to  such 
lands,  tenements,  or  hereditaments :  Provided^  that  if  any  person  or  persons  that 
have  been,  are,  or  shall  be  entitled  to  commence  and  prosecute  such  suit  in  law  or 
equity,  shall  have  been,  be,  or  shall  be,  at  the  time  of  said  right  or  title  first 
descended  or  accrued,  come  or  fallen  within  the  age  of  twenty-one  years,  feme 
covert,  non  compos  mentis,  imprisoned,  or  beyond  the  limits  of  the  United  States 
and  the  Territories  thereof,  that  then  such  person  or  persons,  his,  her,  or  their 
children,  heirs,  or  assigns,  shall  or  may,  notwithstanding  the  ten  years  be  expired, 
bring  his  or  her  legal  or  equitable  action,  as  he,  she,  or  they  might  have  done 
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before  the  passage  of  this  act,  so  as  such  person  or  persons,  or  his^  her,  or  their 
children,  heirs,  or  assigns,  shall  within  three  years  next  after  his,  her,  or  their  full 
age,  discoTerture,  coimng  of  sound  mind,  enlargement  out  of  prison,  coming  into 
the  United  States  or  the  Territories  thereof,  or  death,  take  benefit  of  and  commence 
such  suit,  and  at  no  time  after  the  said  three  years :  Provided,  also,  that  iu  the 
construction  of  this  saving  no  cumulative  disability  shall  prevent  the  bar  aforesaid, 
but  shall  only  apply  to  that  or  those  disabilities  which  existed  when  the  right  to 
sue  first  accrued  and  no  other :  And  provided,  also,  that  such  suit  so  commenced 
shall  be  a  suit  prosecuted  with  effect  and  no  other. 

Sec.  1881.  Ten  Tears  after  Aocrual,  &o.  —  No  person  or  persons,  or  their 
children,  heirs,  or  assigns,  shall  have  or  maintain  any  action  or  suit,  either  in  law  or 
equity,  for  any  lands,  tenements,  or  hereditaments  but  within  ten  years  next  after 
his,  her,  or  their  right  to  commence,  have,  or  maintain  such  suit  shall  have  come, 
fallen,  or  accrued,  and  that  all  suits  either  in  law  or  equity  for  the  recoveiy  of  any 
lands,  tenements,  or  hereditaments  shall  be  had  and  sued  within  ten  years  next 
after  the  title  or  cause  of  action  or  suits  accrued  or  fallen,  and  at  no  time  after  the 
ten  years  shall  have  passed :  Provided,  that  if  any  person  or  persons  that  is  or 
shall  be  entitled  to  commence  and  prosecute  such  suit  or  action  in  law  or  equity  be 
or  shall  be,  at  the  time  of  said  right  or  title  first  accrued,  come  or  fallen  within  the 
age  of  twenty-one  years,  y^»ie  covert,  non  compos  mentis,  imprisoned,  or  beyond  the 
limits  of  the  United  States  and  the  Territories  thereof,  that  then  such  person 
or  persons,  his,  her,  or  their  children,  heirs,  or  assigns,  shall  and  may,  notwith- 
standing the  said  ten  years  be  expired,  bring  his  or  her  suit  or  action  as  he,  she,  or 
they  might  have  done  before  the  passage  of  this  act,  so  as  such  person  or  persons, 
his,  her,  or  their  children,  heirs,  or  assigns,  shall  within  three  years  next  after  his, 
her,  or  their  full  age,  discovert ure,  coming  of  sound  mind,  enlargement  out  of 
prison,  coming  into  the  United  States  or  the  Territories  thereof,  or  death,  take 
benefit  of  and  commence  such  suit,  and  at  no  time  after  the  said  three  years :  Pro- 
vided,  also,  that  in  the  construction  of  this  saving  no  cumulative  disability  shall  pre- 
vent this  bar,  but  shall  only  apply  to  that  or  these  disabilities  which  existed  at  the 
time  when  the  right  to  sue  first  accrued  and  to  no  other :  Provided,  further,  that 
such  action  so  commenced  shall  be  an  action  prosecuted  with  effect  and  no  other. 

SUPPLEMENTAL  ACTS. 

Sec.  2225  limits  an  Action  against  Bstate  of  Decedent  to  two  years  after  the 
decease. 

Seo.  2302  limits  an  Action  for  Money  or  Property  Lost  at  Gkuning  to  one 
year  from  loss. 

Seo.  2316  limits  an  Action  for  Animals  Killed  by  Cars  to  one  year  after 
accrual  of  the  cause. 

Sec.  2669  limits  an  Action  for  Lost  Baggage  to  three  months  after  accrual. 

Sec.  2726  limits  an  Action  against  a  Railroad  for  Damages  from  fire  to  two 
years  after  accruaL 
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CODE  OP  CIVIL  PROCEDUEE. 

Chap.  IV— LIMrrATION  OF  THE  TIME  OF  ENFORCING  A  CITIL  REMEDY. 

TiTLB     I. — Actions  foe  the  Recovbet  of  Real  Peopeett. 

Title   II. — Actioiw  othee  than  toe  the  Recovset  oi  Real  Pbopbett. 

Title  IIL — Gbneeal  Peoyisions. 

Title  I.  —  Jetiotu  for  the  Recovery  of  Real  Property. 

Section  363*  When  the  People  will  not  sue. — The  people  of  the  State 
will  act  Bue  a  peraoa  for  or  with  respect  to  real  property,  or  the  issae  or  profits 
thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  samey  unless  either, 

1.  The  cause  of  action  acozned  within  forty  years  before  the  action  is  com- 
menced; or, 

3.  The  people,  or  those  from  whom  they  claim,  have  reoeiyed  the  rents  and 
profits  of  the  real  property,  or  of  some  part  thereof,  within  the  same  period  of 
time. 

Sec.  363.  Aotlon  by  Orentee  from  the  Btate.  -^  An  action  shall  not  be 
brought  for  or  with  respect  to  real  property,  by  a  person  claiming  by  virtue  of 
letters-patent  or  a  grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  in  this  title,  if  the  patent  or  grant  had  not 
been  issued  or  made* 

Sec.  364.  .Aotioa  after  ananlling  Letten-patent.  —  Where  letters-patent 
or  a  grant  of  real  property,  issued  or  made  by  the  people  of  the  State,  are  declared 
Toid  by  the  determination  of  a  competent  court,  rendered  upon  an  allegation  of  a 
fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or  mistake,  or  ignorance  of 
a  material  fact,  or  wrongful  detaining,  or  defecti?e  title ;  an  action  of  ejectment,  to 
recover  the  premises  in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns,  within 
twenty  years  after  the  determination  is  made ;  but  not  after  that  period. 

Sec.  366.  Seisin  within  Twenty  Tears,  when  neoessary,  Ao.  — An 
action  to  recover  real  property,  or  the  possession  thereof,  cannot  be  maintained  by 
a  party,  other  than  the  people,  unless  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question,  within  twenty  years 
before  the  commencement  of  the  action. 

Sec.  366.  The  Same.  —  A  defence  or  counterclaim,  founded  upon  the  title  to 
real  property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual,  unless  the 
person  making  it,  or  under  whose  title  it  is  made,  or  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question,  within  twenty  years 
before  the  committing  of  the  act,  with  respect  to  which  it  is  made. 

Sec.  367.  Action  after  Entry.  —  An  entry  upon  real  property  is  not  suffi- 
cient or  valid  as  a  claim,  unless  an  action  is  commenced  thereupon,  within  one  year 
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after  the  making  thereof^  and  within  twenty  years  after  the  time  when  the  right  to 
make  it  descended  or  accrued. 

Sec.  368.  Possasoion,  when  presumed ;  Oooupatioa  preBumed  to  be 
under  Legal  Title.  —  In  au  action  to  recover  real  property,  or  the  possession 
thereof,  the  person  who  establishes  a  legal  title  to  the  premises  is  presumed  to  have 
been  possessed  thereof,  within  the  time  reqiured  by  law ;  and  the  occupation  of  the 
premises  by  another  person  is  deemed  to  have  been  under  and  in  subordination  to' 
the  legal  title,  unless  the  premises  have  been  held  and  possessed  adversely  to  the 
legal  title,  for  twenty  years  before  the  commencement  of  the  action. 

Sec.  369.  Adverse  Poasesaion  under  Written  Inatrument  or  Judg. 
ment.  —  Where  the  occupant,  or  those  under  whom  he  claims,  entered  into  the 
possession  of  the  premises,  under  daim  of  title,  exclusive  of  any  other  right,  found- 
ing the  claim  upon  a  written  instrument,  as  being  a  conveyance  of  the  premises  in 
question,  or  upon  the  decree  or  judgment  of  a  competent  court ;  and  there  has 
been  a  continued  t)ccupatLon  and  possession  of  the  premises  included  in  the  instru- 
ment, decree,  or  judgment,  or  of  some  part  thereof,  for  twenty  years,  under  the 
same  claim ;  the  premises  so  included  are  deemed  to  have  been  held  adversely :  ex«- 
cept  that  where  they  consist  of  a  tract,  divided  into  lots,  the  possession  of  one  lot 
is  not  deemed  a  possession  of  any  other  lot. 

Sec.  370.  Adverae  Poaaeaaion  ;  what  oonstitnteB  it. — For  the  purpose- 
of  constituting  an  adverse  possession,  by  a  person  claiming  a  title,  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed, 
and  occupied  in  either  of  the  following  cases :  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or  of 
fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  ordinary  use  of  the 
occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion  of  the 
farm  or  lot  that  has  been  left  not  cleared,  or  not  enclosed,  acoordmg  to  the  usual 
course  and  custom  of  the  adjoining  country,  is  deemed  to  have  been  occupied  for 
the  same  length  of  time,  as  the  part  improved  and  cultivated. 

Ssc.  371>  Advene  Poaaeaaion  under  Claim  of  Title  not  written.  — 
Where  there  has  been  an  actual  continued  occupation  of  premises,  under  a  claim  of 
title,  exclusive  of  any  other  right>  but  not  founded  upon  a  Written  instrument,  or  a 
judgment  or  decree,  the  premises  sa  actually  occupied,  and  no  others,  are  deemed 
to  have  been  held  adversely. 

Sxc.  37^-  Advesae  Poaaeaaion  ;  what  oonatitutea  it — For  the  purpose 
of  constituting  an  adverse  possession,  by  a  person  claiming  title,  not  founded  upon 
a  written  instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have  been 
possessed  and  occupied  in  either  of  the  following  cases,  and  no  others :  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Sec.  373,  Relation  of  Landlord  and  Tenant,  aa  affeoting  Advene 
Poaaeaaion.  —  Where  the  relation  of  landlord  and  tenant  has  existed  betweeu  uu y 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  landlord,  until 
the  expiration  of  twenty  years  after  the  termination  of  the  tenancy ;  or,  where  there 
has  been  no  wiritten  lease,  until  the  expiration  of  twenty  years  after  the  last  pay- 
ment of  rent ;  notwithstanding  that  the  tenant  has  acquired  another  title,  or  has 
claimed  to  hold  adversely  to  his  landlord.  But  this  presumption  shall  not  be  made, 
after  the  periods  prescribed  in  this  section^ 
VOL.  II.  —  26 
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Sec.  374.  Ri^iht  not  affeoted  by  Deaoent  oast  —  The  right  of  a  person 
to  the  possession  of  real  property  is  not  impaired  or  affected,  by  a  descent  being 
cast,  in  consequence  of  the  death  of  a  person  in  possession  of  the  property 

Sec.  375.  Certain  Disabilltiea  ezolndod  from  Time  to  oommenoe 
Action.  —  If  a  person,  who  might  maintain  an  action  to  recover  red  property,  or 
the  possession  thereof,  or  make  an  entry,  or  interpose  a  defence  or  counterclaim, 
founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same,  is, 
when  his  title  first  descends,  or  his  cause  of  action  or  ri^t  of  entry  first  accrues, 
either, 

1.  Within  the  age  of  twenty-one  years ;  or 

3.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crimi- 
nal offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  ia  not  a  part  of  the  time,  limited  in  this  title  for 
commencing  the  action,  or  making  the  entiy,  or  interposing  the  defence  or  counter- 
claim ;  except  that  the  time  so  limited  cannot  be  extended  more  than  ten  years 
after  the  disability  ceases,  or  after  the  death  of  the  person  so  disabled. 

Title  II.  —  Aciions  otker  than  for  the  Recovery  of  Real  Property,^ 

Sec.  376.  [Amended,  1877.]  When  Satlaliaotion  of  Judgment  pre- 
sumed. —  A  final  judgment  or  decree  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  heretofore  rendered  in  a  surrogate's  court  of  the  State,  or 
heretofore  or  hereafter  rendered,  in  a  court  of  record  within  the  United  States, 
or  elsewhere,  is  presumed  to  be  paid  and  satisfied,  after  the  expiration  of  twenty 
years  from  the  time  when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive ;  except  as  against  a  person,  who, 
within  twenty  years  from  that  time,  makes  a  payment  or  acknowledges  an  indebted- 
ness of  some  part  of  the  amount  recovered  by  the  judgment  or  decree ;  or  his  heir 
or  personal  representatives ;  or  a  person  whom  he  otherwise  represents.  Such  an 
acknowledgement  must  be  in  writing,  and  signed  by  the  person  to  be  charged 
thereby. 

Sec.  377.  Bffeot  of  Retom  of  Bzeontion.  —  If  the  proof  of  payment,  under 
the  last  section,  consists  of  the  return  of  an  execution  partly  satisfied,  the  adverse 
party  may  show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged  partial  satis- 
faction did  not  proceed  from  a  payment  made,  or  a  sale  of  property  claimed,  by 
him,  or  by  a  person  whom  he  represents. 

Sec.  378.  How  presumption  raised.  — A  person  may  avail  himself  of  the 
presumption  created  by  the  last  section  but  one,  under  an  allegation  that  the  action 
was  not  commenced,  or  that  the  proceeding  was  not  taken,  within  the  time  therein 
limited. 

Sec.  379.    Limitation  of  Action  to  redeem  from  a  Mortgage.  —  An 

^  An  actiou  for  negligence  against  a  city  having  60,000  inhabitants  must  be  brought 
within  one  year  after  the  injury.    L.  1886,  chap.  572. 

An  action  on  a  constable's  bond  must  be  brought  within  two  years  after  expiretion 
of  the  year  for  which  he  is  elected. 

An  action  for  damages  from  mobs  must  be  brought  within  three  months  after  the 
loss  or  injury. 

An  action  to  recover  excessive  fare,  etc,  must  be  brought  within  one  year  from  the 
taking. 

An  action  to  recover  for  usury  must  be  brought  within  one  year  after  the  payment. 
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action  to  redeem  real  property  from  a  mortgage,  with  or  without  an  account  of 
rents  and  profits,  may  be  maintained  by  the  mortgagor,  or  those  claiming  under 
him,  against  the  mortgagee  in  possession,  or  those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  possession  of  the  mortgaged  premises, 
for  twenty  years  after  the  breach  of  a  condition  of  the  mortgage,  or  the  non-fulfil- 
ment of  a  covenant  therein  contained. 

Sec.  380.  Other  Periods  of  Limitatton.  —  The  following  actions  must  be 
commenced  within  the  following  periods,  after  the  cause  of  action  has  accrued. 

Sec.  381.  [Amended,  1877.]  Within  Twenty  Tears.  —  Within  twenty 
years :  — 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of  seisin,  or  against  in- 
cumbrances, the  cause  of  action  is,  for  the  purposes  of  this  section  only,  deemed  to 
have  accrued  upon  an  eviction,  and  not  before. 

Sec.  382.   [Amended  1877.]  Within  Six  Tears. —Within  six  years :  -> 

1.  An  action  upon  a  contract  obligation  or  liability,  express  or  implied ;  except  a 
judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute ;  except  a  penalty  or 
forfeiture. 

3.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  personal  injury ; 
except  in  a  case  where  a  different  period  is  expressly  prescribed  in  this  chapter. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  *a  judgment,  other  than  for  a  sum  of  money,  on  the 
ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of  December,  1846,  was 
cognizable  by  the  Court  of  Chancery.  The  cause  of  action,  in  such  a  case,  is  not 
deemed  to  have  accrued  until  the  discovery  by  the  pLuntifT,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost,  concealed,  or  de- 
stroyed, the  cause  of  action  is  not  deemed  to  have  accrued,  until  the  discovery  by 
the  plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts  upon  which  its 
validiity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not  of  record,  ex- 
cept a  decree  heretofore  rendered  in  a  surrogate's  court  of  the  State.  The  cause  of 
action,  in  such  a  case,  is  deemed  to  have  accrued  when  final  judgment  was  rendered. 

Sec.  383.  [Amended.  1877.]  Within  Three  Tears.— Within  three 
years:  — 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  officer,  for  the  non- 
payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  incurred  by  him,  by 
doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty ;  except  an 
escape. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  afction  is  given 
to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the  State ;  except 
where  the  statute  imposing  it  prescribes  a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver,  or  against  the 
trustee  of  an  insolvent  debtor,  appointed,  as  prescribed  by  law,  in  a  special  proceed- 
ing  instituted  in  a  court  or  before  a  judge,  brought  to  recover  a  chattel,  or  damages 
for  taking,  detaining,  or  injuring  personal  property  by  the  defendant,  or  the  person 
whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting  from  negligence. 
Sec.  384.    Within  Two  years.  —  Withm  two  years :  — 
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1.  An  aotioa  to  recover  damages  for  libel,  slander,  assault,  battery,  or  Mae 
imprisonment. 
8.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  of  the  State. 
Sbc.  386.    Within  One  Tear. — Within  one  year :  — 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  incurred  by  him,  by 
doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty ;  except 
the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a  prisoner,  aneeted  or 
imprisoned  by  virtue  of  a  civil  mandate. 

Sec.  386.  When  Causa  of  Aotlon  aocmes  on  a  Current  Aooount. — 
In  an  action  brought  to  recover  a  balance  dae  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side. 

Sec.  387.  Aotlon  for  Penalty,  &o.,  bjr  any  Person  who  wjOl  sue. — 
An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly  or  partly  to  any 
person  who  will  prosecute  for  the  same,  must  be  commenced  within  one  year  after 
the  commission  of  the  <^enoe ;  and  if  the  action  is  not  commenced  within  the  year 
by  a  private  person,  it  may  be  commenced  within  two  years  thereafter,  in  behalf  oi 
the  people  of  the  State,  by  the  attorney-general,  or  the  district  attorney  of  the 
county  where  the  offence  was  committed. 

Sec.  388.  Actions  not  provided  for.  —  An  actiou,  the  limitation  of  which 
is  not  specially  prescribed  m  this  or  the  last  title,  must  be  commenced  within  ten 
years  after  the  cause  of  action  accrues. 

Sec.  389.  Aotlons  by  the  People  snbjeot  to  tiie  same  Idmltations.  — 
The  limitations  prescribed  in  this  title  apply  alike  to  actions  brought  in  the  name 
of  the  people  of  the  State,  or  for  their  benefit,  and  to  actions  by  private  persons. 

Sec.  390.  Action  against  a  Non-resident,  npon  a  Denumd  barred  by 
the  Imw  of  his  Residence.  —  Where  a  cause  of  action^  which  does  not  involve 
the  tide  to  or  possession  of  real  property  within  the  State,  accrues  against  a  person, 
who  is  not  then  a  resident  of  the  State,  an  action  cannot  be  brought  thereon  in  a 
xourtof  the  State,  against  him  or  his  personal  representative,  after  the  expiration 
of  the  time  limited,  by  the  laws  of  his  residence,  for  bringing  a  like  action,  except 
by  a  resident  of  the  State,  and  in  one  of  the  following  cases :  — 

1.  Where  the  cause  of  action  origmally  accrued  in  favor  of  a  resident  of  the 
State. 

2.  WherOk  before  the  expiration  of  the  time  so  limited,  the  person  m  whose  favor 
it  originally  accrued,  was  or  became  a  resident  of  the  State ;  or  the  cause  of  action 
was  assigned  to,  and  thereafter  continuously  owned  by,  a  resident  of  the  State. 

Sec.  391.  [Amended,  1877.]  Wlien  Person  liable,  Sto^  dies  without 
the  State.  —  If  a  person,  against  whom  a  cause  of  action  exists,  dies  without  the 
State,  the  time  which  elapses  between  his  death  and  the  expiration  of  eighteen 
months  after  the  issuing,  within  the  State,  of  letters  testamentary  or  letters  of 
administration,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an  action 
therefor,  against  his  executor  or  administrator. 

Sec.  392.  [Amended,  1877.]  Canse  of  Aotlon  aoornlng  between  the 
Death  of  a  Testator  or  Intestate,  and  the  Grant  of  Letters.  —  For  the 
purpose  of  computing  the  time  within  which  an  action  must  be  commenced  in  a 
court  of  the  State,  by  an  executor  or  administrator,  to  recover  personal  property, 
taken  after  the  death  of  a  testator  or  intestate,  and  before  the  issuing  of  letters 
testamentary  or  letters  of  administration ;  or  to  recover  damages  for  takhig,  detun- 
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ing,  or  injuiing  personal  property  within  the  same  period ;  the  letters  are  deemed 
to  have  been  issued  withm  six  years  after  the  death  of  the  testator  or  intestate. 
But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  legatees,  or 
creditors,  who,  at  the  time  of  the  transaction  upon  which  it  might  have  been 
founded,  was  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a 
oriminal  charge,  may,  within  five  years  after  the  cessation  of  such  a  disability,  main- 
tain an  action  to  recover  damages  by  reason  thereof :  in  which  he  may  recover  such 
sqm,  or  the  value  of  such  property,  as  he  would  have  received  upon  the  final  dis- 
tribution of  the  estate,  if  an  action  had  been  seasonably  commenced  by  the  executor 
or  administrator. 

Sec.  393.  No  Limitation  of  Action  on  Bank-notes,  &c.  —  This  chapter 
does  not  affect  an  action  to  enforce  the  payment  of  a  bill,  note,  or  other  evidence  of 
debt,  issued  by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as  money. 

Sec.  394.  [Amended,  1877.]  Action  against  Directors,  Ac,  of  Banks. 
—  This  chapter  does  not  a£fect  an  action  against  a  director  or  stockholder  of  a 
moneyed  corporation  or  banking  association,  to  recover  a  penalty  or  forfeiture  im- 
posed, or  to  enforce  a  liability  created  by  law ;  but  such  an  action  must  be  brought 
within  three  years  after  the  cause  of  action  has  accrued. 

Sec.  395.  Acknowledgment  or  New  Promise  mnst  be  in  "Writing.  — 
An  acknowledgment  or  promise  contained  in  a  writing,  signed  by  the  party  to  be 
charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  a  case  out  of  the  operation  of  this  title.  But  this  section  does  not 
alter  the  efiect  of  a  payment  of  principal  or  interest. 

Sec.  396.  Exception  as  to  Persons  under  Disabilities. — If  a  person, 
entitled  to  maintain  an  action  specified  in  this  title,  except  for  a  penalty  or  forfeiture, 
or  against  a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time  when  the  cause  of 
action  accrues,  either, 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  oriminal  chai^,  or  in  execution  upon  conviction  of  a  criminal 
offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  in  this  title  for 
commendng  the  action ;  except  that  the  time  so  limited  cannot  be  extended  more 
than  five  years  by  any  such  disability,  except  infancy ;  or,  in  any  case,  more  than, 
one  year  after  the  disability  ceases. 

Sec.  397.  Defence  or  Connterclaim.  —  A  cause  of  action,  upon  which  an 
action  cannot  be  maintained,  as  prescribed  in  this  title,  cannot  be  effectually  inter* 
posed  as  a  defence  or  counterclaim. 

Title  ni.  —  General  ProvUions, 

Sbc.  398.  [Amended,  1877.]  When  Action  deemed  to  be  commenced. 

— An  action  is  commenced  against  a  defendant,  within  the  meaning  of  any  provision 
of  this  act,  which  limits  the  time  for  commencing  an.  action,  when  the  summons  is 
served  on  him ;  or  on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Sec.  399.  Attempt  to  commence  Action  in  a  Conrt  cf  Record.  —  An 
attempt  to  commence  an  action,  in  a  court  of  record,  is  equivalent  to  the  com- 
mencement thereof  against  each  defendant,  within  the  meaning  of  each  provision  of 
this  act,  which  limits  the  time  for  commencing  an  action,  when  the  summons  is  de- 
livered, with  the  intent  that  it  shall  be  actually  served*  to  the  sheriff,  or,  where  the 
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sheriff  is  a  party,  to  a  coroner  of  the  county,  in  which  that  defendant,  or  one  of 
two  or  more  co-defendants,  who  are  joint  contractors,  or  otherwise  united  in  interest 
with  him,  resides  or  kst  resided ;  or,  if  the  defendant  is  a  corporation,  to  a  like 
officer  of  the  county,  in  which  it  is  established  by  law,  or  wherein  its  general  busi- 
ness is  or  was  last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for  the 
transaction  of  business.  But  in  order  to  entitle  a  plaintiff  to  the  benefit  of  this 
section,  the  delivery  of  the  summons  to  an  officer  must  be  followed,  within  sixty 
days  after  the  expiration  of  the  time  limited  for  the  actual  commencement  of  the 
action,  by  personsil  service  thereof  upon  the  defendant  sought  to  be  charged,  or  by 
the  first  publication  of  the  summons,  as  agamst  that  defendant,  pursuant  to  an  order 
for  service  upon  him  in  that  manner. 

Sec.  400.  Attempt  to  commenoe  Action  in  a  Court  not  of  Record.  — 
The  last  section,  excluding  the  provision  requiring  a  publication  or  service  of  the 
summons  within  sixty  days,  applies  to  an  attempt  to  commence  an  action,  in  a  court 
not  of  record,  where  the  summons  is  delivered  to  an  officer  authorized  to  serve  the 
same,  within  the  city  or  town,  wherein  the  person  resides  or  the  corporation  is 
located,  as  specified  in  that  section ;  provided  that  actual  service  thereof  is  made 
with  due  diligence. 

Sec.  401.  [Amended,  1877  and  1888.]  Bxoeption,  when  Defendant  im 
'Without  the  State,  oi  concealed  therein.  —  K,  when  the  cause  of  action 
accrues  agahist  a  person,  he  is  without  the  State,  the  action  may  be  commenced 
within  the  time  limited  therefor,  after  his  return  into  the  State.  If,  after  a  cause  of 
action  has  accrued  against  a  person,  he  departs  from  and  resides  without  the  State, 
and  remains  continuously  absent  therefrom  for  the  space  of  one  year  or  more,  or  if, 
without  the  knowledge  of  the  person  entitled  to  maintain  the  action,  he  resides 
within  the  State  under  a  false  name;  the  time  of  his  absence,  or  of  such  residence 
within  the  State  under  such  false  name,  is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action.  But  this  section  does  not  apply,  while  a  designation, 
made  as  prescribed  in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Sec.  402.  Exception,  when  a  Person  entitled,  Ac.,  dies  before  Limita- 
tion expires.  —  If  a  person,  entitled  to  maintain  an  action,  dies  before  the  expira- 
tion of  the  time  Umited  for  the  commencement  thereof,  and  the  cause  of  action 
survives,  an  action  may  be  commenced  by  his  representative,  after  the  expiration  of 
that  time,  and  within  one  year  after  his  death. 

Sec.  403.  [Amended,  1879  and  1891.]  Exception,  when  a  Person  liable, 
Ac,  dies  within  the  State.  —  The  term  of  eighteen  months  after  the  death, 
within  this  State,  of  a  person  against  whom  a  cause  of  action  exists,  or  of  a  person 
who  shall  have  died  within  sixty  days  after  an  attempt  shall  have  been  made  to 
commence  an  action  against  him  pursuant  to  the  provision  of  section  three  hundred 
and  ninety-nine  of  this  act,  is  not  a  part  of  the  time  limited  for  the  commencement 
of  an  action  against  his  executor  or  administrator.  If  letters  testamentary  or  letters 
of  administration  upon  his  estate  are  not  issued,  within  the  State,  at  least  sir 
months  before  the  expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after  such  letters  are  issued 
is  not  a  part  of  the  time  limited  for  the  commencement  of  such  an  action. 

Sec.  404.  In  Suite  by  Aliens,  Time  of  Disability  in  Case  of  "War  to  be 
deducted.  —  Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State,  by  reason 
of  cilher  party  being  an  alien  subject  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action. 
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Sec.  405.  Provision  where  Judgment  has  been  reversed.  —  If  au  action 
is  commenced  within  the  time  limited  therefor,  and  a  judgment  therein  is  reversed 
on  appeal,  without  awarding  a  new  trial,  or  the  action  is  terminated  in  any  other 
manner  than  by  a  voluntary  discontinuance,  a  dismissal  'bf  the  complaint  for  neglect 
to  prosecute  the  action,  or  a  final  judgment  upon  the  merits ;  the  plaintiff,  or,  if  he 
dies,  and  the  cause  of  action  survives,  his  representative,  may  commence  a  new 
action  for  the  same  cause,  after  the  expiration  of  the  time  so  limited,  and*  within  one 
year  after  such  a  reversal  or  termination. 

Sec.  406.  Stay  by  Injunction,  Ac,  to  be  deducted.  —  Where  the  com- 
mencement of  an  action  has  been  stayed  by  injunction,  or  other  order  of  a  court  or 
judge,  or  by  statutory  prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  h'mited  for  the  commencement  of  the  action. 

Sec.  407.  Certain  Actions  by  a  Principal,  for  Misconduct  of  an  Agent, 
&c.  —  Where  an  Injury  results  from  the  act  or  omission  of  a  deputy  or  agent,  the 
time  within  which  an  action  to  recover  damages  by  reason  thereof  must  be  com- 
menced by  the  principal,  against  the  deputy  or  agent,  must  be  computed  from  the 
time  when  a  judgment  against  the  principal,  for  the  act  or  omission,  b. first  recovered 
by  the  aggrieved  person ;  and  a  subsequent  reversal  or  setting  aside  of  the  judg- 
ment does  not  extend  the  time 

Sec.  408.  I>isabillty  must  exist  when  Right  accrues.  —  A  person  cannot 
avail  himself  of  a  disability,  unless  it  existed  when  his  right  of  action  or  of  entry 
accrued. 

Sec.  409.  If  several  Disabilities,  no  Limitation  until  all  removed.  — 
Where  two  or  more  disabilities  coexist,  when  the  right  of  action  or  of  entry  accrues, 
the  limitation  does  not  attach,  until  all  are  removed. 

Sec.  410.  Provision  when  the  Action  cannot  be  maintained  without  a 
Demand.  —  Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to 
maintain  an  action,  the  time,  within  which  the  action  must  be  commenced.,  must  be 
computed  from  the  time  when  the  right  to  make  the  demand  is  complete ;  except 
in  one  of  the  foUowing  cases :  — 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or  property, 
by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary  capacity,  the 
time  must  be  computed  from  the  time,  when  the  person,  having  the  right  to  make 
the  demand,  has  actual  knowledge  of  the  facts,  upon  which  that  right  depends. 

2  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  time,  but  only 
upon  a  special  demand,  or  a  delivery  of  personal  property,  not  to  be  returned,  speci- 
fically or  in  kind,  at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

Sec.  411.  Provision  in  Case  of  Submission  to  Arbitration.  —  Where 
the  persons,  who  might  be  adverse  parties  in  an  action,  have  entered  into  a  written 
agreement  to  submit  to  arbitration,  or  to  refer  the  cause  of  action,  or  a  controversy 
in  which  it  might  be  available,  or  have  entered  into  a  written  submission  thereof  to 
arbitrators ;  and  before  an  award,  or  other  determination  thereupon,  thq  agreement 
or  submission  is  revoked,  so  as  to  render  it  ineffectual,  by  the  death  of  either  party 
thereto,  or  by  the  act  of  the  person  against  whom  the  action  might  have  been 
brought ;  or  the  execution  thereof,  or  the  remedy  upon  an  award  or  other  deter- 
mination thereunder,  is  stayed  by  injunction,  or  other  order  procured  by  him  from 
a  competent  court  or  judge ;  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement  and  the  revocation  thereof,  or  the  expiration 
of  the  stay,  is  not  a  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sbc.  412.  Provision  when  Action  is  discontinued,  Ac,  after  Answer. 
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—  Where  a  defendant  in  an  action  has  interposed  an  answer,  in  snpport  of  which 
he  would  be  entitled  to  rely,  at  the  trial,  upon  a  defence  or  oounterdidm  then  eiist- 
ing  in  his  favor,  the  remedy  upon  which,  at  the  time  of  the  ootnmeneemenl  of  the 
action,  was  not  barred  by  the  promions  of  this  chapter ;  and  the  complaint  is  dis- 
missed,  or  the  action  is  discontinued^  or  abates  in  consequence  of  the  |^intiff*s  death ; 
the  time  which  intervened  between  the  commencement  and  the  termination  of  the 
action,  is  not  a  part  of  the  time,  limited  for  the  commencement  of  an  action  by  the 
defendant,  to  recover  for  the  cause  of  action  so  interposed  as  a  defence,  or  to  inter- 
pose the  same  defence  in  another  action  brought  by  the  same  phdntiff,  or  a  person 
deriving  title  from  or  under  him. 

Sec.  413.  How  Ol^eotioii  taken,  under  this  Cluipter.  —The objection,  that 
the  action  was  not  commenced  within  the  time  limited,  can  be  taken  only  by  answer. 
The  corresponding  objection  to  a  defence  or  counterclaim  can  be  taken  only  by  re- 
ply, except  where  a  reply  is  not  required,  in  order  to  enable  the  plaintiff  to  raise  an 
issue  of  fact,  upon  an  allegation  contained  in  the  answer. 

Sec.  414.  Cases  to  whloh  this  Chapter  applies.  —  The  provisions  of  this 
chapter  apply,  and  constitute  the  only  rules  of  limitation  applicable,  to  a  civil  action 
or  special  proceeding,  except  in  one  of  the  following  oases:  — 

1.  A  case,  where  a  different  limitation  is  specially  prescribed  by  law,  or  a  shorter 
limitation  is  prescribed  by  the  written  contract  of  the  parties. 

S.  A  cause  of  action  or  a  defence  which  accrued  before  the  first  day  of  July, 
1848.  The  statutes  then  in  force  govern  with  respect  to  such  a  cause  of  action  or 
defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person  is  entitled, 
when  this  act  takes  effect,  to  commence  an  action,  or  to  institute  a  special  proceed- 
ing, or  to  take  any  proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  same,  before  the  expiration  of 
two  years  after  this  act  takes  effect ;  in  either  of  which  cases,  the  provisions  of  law 
applicable  thereto,  immediately  before  this  act  takes  effect,  continue  to  be  so  appli* 
cable,  notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired,  when  this  act 
takes  effect. 

The  word  '*  action,"  contained  in  this  chapter,  is  to  be  construed,  when  it  is 
necessary  so  to  do,  as  including  a  special  proceeding,  or  any  proceeding  therein,  or 
in  an  action. 

Sec.  416.  Mode  of  oomputing  Periods  of  Limitation.  -^  The  periods  of 
limitation,  prescribed  by  this  chapter,  except  as  otherwise  specially  prescribed 
therein,  must  be  computed  from  the  time  of  the  accruing  of  the  right  to  relief  by 
action,  special  proceeding,  defence,  or  otherwise,  as  the  case  requires,  to  the  time 
when  the  claim  to  that  relief  is  actuaUy  interposed  by  the  party,  as  a  plaintiff  or  a 
defendant,  in  the  particular  action  or  special  proceeding. 
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NORTH  CAROLINA. 

CODE  OF  CrVIL  PROCEDURE.    1883. 
Chap.  10,  Title  3. 

Chap.  L  —  Actions  vs  General.^ 

Section  138.  Benefit  of  Limitation;  mnst  be  taken  by  Answer.  — Civil 
actions  can  oaly  be  commenced  vitbin  the  periods  prescribed  in  this  title,  after  the 
cause  of  action  shall  have  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  bj  statute.  But  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer. 

Chap.   II.  —  Actions  foe  the  Recoveet  op   Real  Peopsett,  Time 

OF  commencing. 

Skc:  139.  Wlien  the  Btate  will  not  sue. — The  State  will  not  sue  any  per- 
son for  or  in  respect  of  any  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  State  to  the  same. 

(1.)  Ttdity  Tears'  Poeeesaion.  —  When  the  person  in  possession  thereof,  or 
those  under  whom  ho  claims,  shall  have  been  in  the  adverse  possession  thereof  for 
thirty  years,  such  possession  having  been  ascertained  and  identified  under  known 
and  visible  lines  or  boundaries ;  and  such  possession,  so  held,  shall  give  a  title  in 
fee  to  the  possessor. 

(2.)  Twenty-one  7ean*  Posaeaaion  under  Colorable  Title.  —  When  the 
person  in  possession  thereof,  or  those  under  whom  he  claims,  shall  have  been  in 
possession  under  colorable  title  for  twenty-one  years,  such  possession  having  been 
ascertained  and  identified  under  known  and  visible  lines  or  boundaries. 

Sec.  140.  Poaaeaaion  valid  againat  Ciaimanta  onder  Btate,  when.  —  All 
tnoh  possession  as  is  described  in  the  preceding  section,  under  such  title  as  is 
therein  described,  is  hereby  ratified  and  confirmed,  and  declared  to  be  a  good  and 
kgvd  bar  against  the  entry  or  suit  of  any  person  under  the  right  or  claim  of  the 
State. 

Sec  141.  When  Peraona  having  Titlea  must  ane.  —  When  the  person  in 
possession  of  any  real  property,  or  those  under  whom  he  chums,  shall  have  been 
possessed  of  the  same,  under  known  and  visible  lines  and  boundaries,  and  under 
eolorable  title  for  seven  years,  no  entry  shall  be  made  or  action  sustained  against 
such  possessor  by  any  person  having  any  right  or  title  to  the  same,  eiLcept  during 
the  seven  years  next  after  his  right  or  title  shall  have  descended  or  accrued,  who, 
in  default  of  suing  within  the  time  aforesaid,  shall  be  excluded  from  any  claim  there- 
after to  be  made ;  and  such  possession,  so  held,  shall  be  a  perpetual  bar  against  all 
persons,  subject  to  the  qualifications  in  sections  148,  149,  and  150. 

Sec  142.  When  Judgment  ia  reveraed,  &o.  —  If,  in  any  action  for  real 
property,  the  plamtiff  be  nonsuited,  &c.,  judgment  be  given  for  him,  and  the  same 

1  Sections  136  and  187  (as  to  time  from  ^Saj 20^  1861,  &c.). were  repealed  by  Laws 
of  1891,  chap.  118. 
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be  reversed  for  error,  or  a  verdict  pass  for  the  plaintiff,  and  judgment  thereon  be 
arrested,  then  in  any  such  case  the  plaintiff  may  commence  a  new  action  from  time 
to  time,  within  one  year  after  nonsuit,  judgment  reversed  or  stayed  as  aforesaid, 
notwithstanding  the  time  limited  in  the  foregoing  section  (20)  for  bringing  such 
action  as  may  have  expired,  if  the  action  first  brought  was  commenced  within  the 
time  above  prescribed  for  bringing  such  actions. 

Sbc.  143.  Belalii  within  Twenty  Tears,  when  necessary.  —  No  action 
for  the  recovery  of  real  property,  or  the  possession  thereof,  shall  be  maintained,  un- 
less it  appear  that  the  pUdntiff,  or  those  under  whom  he  claims,  was  seised  or  pos- 
sessed of  the  premises  in  question  within  twenty  years  before  the  commencement 
of  such  action ;  subject  to  the  qualifications  in  sections  148,  149,  and  150. 

Sec.  144.  When  Adverse  Possession  for  Twenty  Tears.  —  No  action  for 
the  recovery  of  real  property,  or  the  possession  thereof,  or  the  issues  and  profits 
thereof,  shall  be  maintained  when  the  person  in  possession  thereof,  or  the  defendant 
in  such  action,  or  those  under  whom  he  claims,  shall  have  possessed  such  real  prop- 
erty under  known  and  visible  lines  and  boundaries  adversely  to  all  other  persons  for 
twenty  years;  and  such  possession,  so  held,  shall  give  a  title  in  fee  to  the  possessor, 
in  such  property,  against  all  persons  not  under  disability. 

Sec.  145.  Action  after  Entry.  —  No  entry  upon  real  estate  shall  be  deemed 
sufficient  or  valid,  as  a  claim,  unless  an  action  be  commenced  thereupon  within 
one  year  after  the  making  of  such  entry,  and  within  the  time  prescribed  in  this 
title. 

Sec.  146.  Possession  presumed.  Occnpation,  when  deemed  nnder 
Legal  Title.  —  In  every  action  for  the  recovery  of  real  property,  or  the  possession 
thereof,  or  damages  for  a  trespass  on  such  possession,  the  person  establishing  a 
legal  title  to  the  premises  shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law  ;  and  the  occupation  of  such  premises  by  any  other  person 
shall  be  deemed  to  have  .been  under  and  in  subordination  to  the  legal  title,  unless 
it  appears  that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title,  for  the  time  prescribed  by  law  before  the  commencement  of  such  action. 

Sec.  147.  Relation  of  Ziandlord  and  Tenant.  —  Whenever  the  relation  of 
landlord  and  tenant  shall  have  existed  between  any  persons,  the  possession  of  the 
tenant  shall  be  deemed  the  possession  of  the  landlord,  until  the  expiration  of  twenty 
years  from  the  termination  of  the  tenancy ;  or,  where  there  has  been  no  written 
lease,  until  the  expirtttion  of  twenty  years  from  the  time  of  the  last  payment  of  rent, 
notwithstanding  that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  kndlord.  But  sucb  presumptions  shall  not  be  made 
after  the  periods  herein  limited. 

Sec.  148.  Persons  under  Disabilities. — If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence  founded 
on  the  title  to  real  property,  or  to  rents  and  services  out  of  the  same,  be,  at  tlie 
time  such  title  shall  descend  or  accrue,  either, 

(1.)  Within  the  age  of  twenty-one  years ;  or, 

(2.)  Insane;  or, 

(3.)  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crimi- 
nal offence ;  or, 

(4.)  A  married  woman,  — 
then  such  person  may,  notwithstanding  the  time  of  limitation  prescribed  in  this 
title  be  expired,  commence  his  action  or  make  his  entry  within  three  years  next  after 
full  age,  coming  of  sound  mind,  enlargement  out  of  prison,  or  discoverture,  and  at 
no  time  thereafter. 
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Sisc.  149.  Cumulative  Disabilities.  ~-  When  two  or  more  disabilities  shall 
coexist,  or  when  one  disability  shall  supervene  an  existing  one,  the  period  prescribed 
within  which  an  action  may  be  brought  shall  not  begin  to  run  until  the  termination 
of  the  latest  disability. 

Sec.  150.  Railroads^  &o.,  not  barred. — No  railroad,  pknk-road,  turnpike, 
or  canal  company  sUall  be  barred  of,  or  presumed  to  have  conveyed,  any  real  estate, 
right  of  way,  easement^  leasehold,  or  other  interest  in  the  soil  which  may  have  been 
condemned,  or  otherwise  obtained  for  its  use,  as  a  right  of  way,  depot,  station-house, 
or  place  of  landing,  by  any  statute  of  limitation  or  by  occupation  of  the  same  by  any 
person  whatever. 


Chap.  III. — Actions  other  tha»  foe  the  Becoyert  of  Real 

Property,  Tims  op  commencing. 

Sec.  151.  Periods  of  Limitatioii  prescribed.  —  The  periods  prescribed  for 
the  commencement  of  actions,  other  than  for  the  recovery  of  real  property,  shall  be 
as  follows :  — 

Sec.  152.  'Within  Ten  Tears.  —  (1.)  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States,  or  of  any  State  or  Territory  thereof. 

(2.)  An  action  upon  a  sealed  instrument  against  the  principals  thereto. 

(3.)  An  action  for  the  foreclosure  of  a  mortgage,  or  deed  in  trust  for  creditors 
with  a  power  of  sale,  of  real  property,  where  the  mortgagor  or  grantor  has  been  in 
possession  of  the  property,  within  ten  years  after  the  forfeiture  of  the  mortgage,  or 
after  the  power  of  sale  became  absolute,  or  within  ten  years  after  the  last  payment 
on  the  same. 

(4.)  An  action  for  the  redemption  of  a  mortgage,  where  the  mortgagor  has  been 
in  possession,  or  for  a  residuary  interest  under  a  deed  in  trust  for  creditors,  where 
the  trustee,  or  those  holding  under  him,  shall  have  been  in  possession,  within  ten 
years  after  the  right  of  action  accrued. 

Sec.  153.  Within  Beven  Tears.  —  (1.)  On  a  judgment  rendered  by  a  justice 
of  the  peace. 

(2.)  By  any  creditor  of  a  deceased  person  against  his  personal  or  real  represen- 
tative, within  seven  years  next  after  the  qualification  of  the  executor  or  adminis- 
trator and  his  making  the  advertisement  required  by  kw,  for  creditors  of  the 
deceased  to  present  their  claims,  where  no  personal  service  of  such  notice  in 
writing  is  made  upon  the  creditor ;  and  a  creditor  thus  barred  of  a  recovery  against 
the  representative  of  any  principal  debtor  shall  also  be  barred  of  a  recovery  against 
any  surety  to  such.  debt. 

Sec.  154.  Within  Six  Tears. — (1.)  An  action  upon  the  official  bond  of  any 
public  officer. 

(2.)  An  action  against  any  executor,  administrator,  or  guardian  qn  his  official 
bond,  within  six  years  after  the  auditing  of  his  final  accounts  by  the  proper  officer, 
and  the  filing  of  such  audited  account  as  required  by  law. 

(3.)  An  action  for  injury  to  any  incorporeal  hereditament. 

Sec.  155.  Within  Three  Tears.  —  (1.)  An  action  upon  a  contract,  obligation, 
or  liability  arising  out  of  a  contract,  express  or  implied,  except  those  mentioned  in 
the  preceding  sections. 

(2.)  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or  for- 
feiture, unless  some  other  time  be  mentioned  in  the  statute  creating  it. 

(3.)  An  action  for  trespass  upon  real  property. 
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(4.)  An  action  for  taking,  detaining,  converting,  or  injuring  any  goods  or  diattelsi 
including  actions  for  their  specific  recovery. 

(5.)  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the  person  or 
rights  of  auother,  not  arising  on  contract  and  not  hereinafter  enunciated. 

(6.)  An  action  against  the  sureties  of  any  executor,  admimstrator,  or  guardian, 
on  the  official  bond  of  their  principal,  within  three  years  after  the  breach  thereof 
complained  of. 

(7.)  An  action  against  bail,  within  three  years  after  judgment  against  their 
principal,  but  bail  may  discharge  themselves  by  a  surrender  of  their  principal^  at 
any  time  before  final  judgment  against  them. 

(8.)  Fees  due  to  any  clerk,  sheriff,  or  other  officer,  by  the  judgment  of  a  court, 
within  three  years  from  the  time  of  the  judgment  rendered,  or  of  the  issuing  of  the 
last  execution  therefor. 

(9.)  An  action  for  relief  on  the  ground  of  fraud  or  mistake,  the  cause  of  action  in 
such  cases  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud  or  mistake.  [M  amended  by  Chap,  269 
of  the  Aet9  of  1889.] 

Sec.  156.  "Within  One  Tear.  — (1.)  An  action  against  a  sheriff,  coroner,  or 
constable,  or  other  public  officer,  for  a  trespass  under  color  of  his  office. 

(2.)  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action  is 
given  to  the  State  alone,  or  in  whole  or  in  part  to  the  party  grieved,  or  to  a 
common  informer,  except  where  the  statute  imposing  it  prescribes  a  different 
limitation. 

(3.)  An  action  for  libel,  assault,  battery,  or  fabe  imprisonment. 

(4.)  An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process.  , 

[Sub-section  (5)  was  repealed  by  chap.  96  of  the  Acts  of  1885.] 

Sec.  157.  Within  Bix  Months.  —  An  action  for  shinder. 

Sbc.  158.  Action  for  other  Relief. — An  action  for  relief  not  herein  pro- 
vided for  must  be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  aconied. 

Sec.  159.  Limitatioiui  to  apply  to  Actions  by  Btate.  —  The  limitations 
prescribed  in  this  cliapter  shall  apply  to  civil  actions  brought  in  the  name  of  the 
State  or  for  its  benefit,  in  the  same  manner  as  to  actions  by  or  for  the  benefit  of 
private  parties. 

'  Sec.  160.  Action  upon  an  Aooount  Cnrrent.  —  In  an  action  brought  to  re- 
cover a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  time  of  the  latest  item  proved  in  the  account  on  either 
side. 

Chap.  IV.  —  General  Provisions  as  to  the  TniB  of  cohicencing  Actions. 

Sec.  161.  When  Action  deemed  commenced.  — An  action  is  commenced 
as  to  each  defendant  when  the  summons  is  issued  against  him. 

Sec  162.  Action  on  Judgment  when  Defendant  is  out  of  Btate.  ^^  If, 
when  the  cause  of  action  accrue  or  judgment  be  rendered  or  docketed  as  now  pro* 
vided  by  law,  against  any  person,  he  shall  be  out  of  the  State,  such  action  may  be 
commenced  or  judgment  enforced  within  the  terms  herein  respectively  limited  after 
the  return- of  such  person  into  this  State;  and  if,  after  such  cause  of  action  shall 
have  accrued  or  judgment  rendered  or  docketed,  such  person  shall  depart  from  and 
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reside  out  of  this  State,  oc  remain  continnoasly  absent  therefrom  for  the  space  of 
one  year  or  more,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  .the  commencement  of  suoh  action  or  the  enforcement  of  such 
judgment. 

This  act  shall  apply  to  aU  actions  that  have  accrued  and  judgments  rendered  or 
transferred  or  docketed  since  the  twenty-fourth  day  of  August,  1868. 

Sec.  163.  ZSxoeptionB,  Ponoiui  under  DiMbilitlM.  — If  a  person  entitled 
to  bring  an  action  mentioned  in  the  last  chapter,  except  for  a  penalty  or  forfeiture, 
or  against  a  sheriff  or  other  officer  for  an  esoape,  he,  at  the  time  the  cause  of  action 
accrued,  either, 

(1.)   Within  the  age  of  twenty-one  years ;  or, 

(3.)    Insane;  or, 

(3.)  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  term  less  than  his  natural  life ;  or, 

(4  )   A  married  woman,  — 
then  such  persons  may  bring  their  actions  within  the  times  before  limited,  after 
their  disabilities  shall  be  removed. 

Sec.  164.  Death  of  a  Person  entitled  before  Zibnitation  expires.  ~  If  a 
person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced by  his  representatives  after  the  expiration  of  that  time,  and  within  one  year 
from  his  death.  If  a  person  against  whom  an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  comnmioement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  executors  or  administrators  after 
the  expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters  testa- 
mentary or  of  administration.  But  if  the  claim  upon  which  such  cause  of  action  is 
based  be  filed  with  the  executor  or  administrator  within  the  time  above  specified, 
and  the  same  shall  be  admitted  by  him,  it  shall  not  be  necessary  to  bring  an  action 
upon  such  claim  to  prevent  the  bar :  Pronided,  that  no  action  shall  be  brought 
against  the  administrator  or  executor  upon  suoh  claim  after  the  final  settlement  of 
said  executor  or  administrator;  and  this  shall  apply  to  claims  already  filed. 

Sec.  165.  Aotions  by  Aliens.  Time  of  War  not  oonnted.  —  When  a 
person  shall  be  an  alien,  subject,  or  citizen  of  a  countiy  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  shall  not  be  part  of  the  period  limited 
for  the  commencement  of  the  action. 

Sec.  166.  "When  Jodgment  reversed,  &o.,  Plaintiff  may  commenoe 
New  Aotlon.  -^  If  an  action  shall  be  commenced  within  the  time  prescribed  there* 
for,  and  the  plaintiff  be  nonsuited,  or  a  judgment  therein  be  reversed  on  appeal,  or 
be  arrested,  the  pkintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs  or 
representatives,  may  commence  a  new  action  within  one  year  after  such  nonsuit, 
reversal,  or  arrest  of  judgment. 

Sec.  167.  Time  of  Stay  by  Injunction,  fto.  -^  When  the  commencement  of 
an  actioa  shall  be  stayed  by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  shall  not  be  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sec.  16S.  Time  during  Controveray  about  Probate  of  "Will,  fto.  —  In 
reckoning  time  when  pleaded  as  a  bar  to  suits,  that  period  shall  not  be  counted 
which  elapses  during  any  controversy  on  the  probate  of  a  will  or  granting  letters  of 
administration,  unless  there  be  an  administrator  appointed  during  the  pendency 
of  the  suit,  and  it  be  provided  by  law  that  suit  may  be  brought  against  him. 

Bbc.  160.  DIsabiliey  must  exist  when  Right  of  Aotlon  aoorued.  —  No 
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person  shall  avail  himself  of  a  disability,  unless  it  existed  when  his  right  of  action 
accrued. 

Sec.  170.  When  Several  Disabilitiea  exist.  —  When  two  or  more  disabili- 
ties shall  coexist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  not 
attach  until  they  all  be  removed. 

Sec.  171.  Aoknowledsment  by  Partner,  Sco^  after  DlBsolution.  —  No 
act,  admission,  or  acknowledgment  by  any  partner  after  the  dissolution  of  the  co- 
partnership, or  by  any  of  the  makers  of  a  promissory  note  or  bond  after  the  statute 
of  limitations  shall  have  barred  the  same,  shall  be  received  as  evidence  to  repel  the 
statute,  except  against  the  partner  or  maker  of  the  promissory  note  or  bond  doing 
the  act  or  making  the  admission  or  acknowledgment. 

Sec.  172.  Acknowledgment  or  New  Promiae  mnst  be  In  "Writing.— 
No  acknowledgment  or  promise  shall  be  received  as  evidence  of  a  new  or  coutinu- 
ing  contract,  whereby  to  take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be  charged  thereby ;  but 
this  section  shall  not  alter  the  e£fect  of  any  payment  of  principal  or  interest. 

Sec.  173.  Co-tenants;  when  some  barred,  others  not.  —  In  actions  by 
tenants  in  common  or  joint  tenants  of  personal  property  to  recover  the  same,  or 
damages  for  the  detention  or  injury  thereto,  and  any  of  them  shall  be  barred  of  their 
recovery  by  limitation  of  time,  the  rights  of  the  other  shall  not  be  affected  thereby ; 
but  they  may  recover  according  to  their  right  and  interest  notwithstanding  such 
bar. 

Sec.  174.  This  Title  not  applioable  to  Bills,  Ac,  of  Corporations,  or  to 
Bank-notes.  —  This  title  shall  not  affect  actions  to  enforce  the  payment  of  bills, 
notes,  or  other  evidences  of  debt,  issued  by  moneyed  corporations,  or  issued  or  put 
in  circulation  as  money. 

Sec.  175.  Actions  against  Directors,  Ac,  of  Moneyed  Corporations  or 
Banking  Associations.  —  This  title  shall  not  affect  actions  against  directors 
or  stockholders  of  any  moneyed  corporation  or  banking  association  which  shall 
hereafter  be  incorporated  by  or  under  the  laws  of  this  State,  to  recover  a  penalty  or 
forfeiture  imposed,  or  to  enforce  a  liability  created,  by  law;  but  such  actions  must 
be  brought  within  three  years  after  the  discovery  by  the  aggrieved  party  of  the 
facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  liability  was  created. 

Sec.  176.  Certain  Suits  against  Banks  barred.  —  Whereas,  many  citizens 
of  the  State  of  North  Carolina  were  stockholders  in  banking  institutions  chartered  in 
other  States  before  the  year  1861,  which  contain  individual  liability  clauses  in  the 
nature  of  penalties  in  the  event  of  failure  on  the  part  of  said  banking  corporations 
to  meet  their  liabilities ;  and, 

Whereas,  said  banking  corporations  have  become  insolvent  by  the  results  of  the 
late  war,  thereby  entailing  upon  the  stockholders  the  loss  of  the  investment  of  their 
capital  therein,  and  they  are  threatened  with  further  loss  by  reason  of  said  individual 
liability  clauses ;  therefore,  all  such  causes  of  action  as  have  not  hitherto  been  com- 
menced in  this  State  against  citizens  thereof  are  hereby  declared  to  be  barred  by 
lapse  of  time. 

Chap.  10  (as  Amended  by  the  Acts  op  1885,  Chap.  10). 

Sec.  501.  Bzemption.  Proviso  as  to  Homestead,  &c.  —  (4.)  .  .  .  The 
statute  of  limitations  shall  not  run  against  any  payment  owing  by  the  owner  of  a 
homestead  or  homestead  interest  during  the  existence  of  such  homestead  or  home- 
stead interest,  whether  the  same  has  been  or  shall  hereafter  be  allowed,  assigned, 
and  set  apart  under  execution  or  otherwise. 
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Acts  op  1883.    Chap.  67. 

Sec.  16.  Bait  against  Insnranoe  Company  not  to  be  Restrioted.  —  No 

person  licensed  to  do  insarance  business  under  this  act  shall  limit  the  term  within 
which  any  suit  shall  be  brought  against  such  person  to  a  period  less  than  one  year 
from  the  time  when  the  loss  insured  against  shall  accrue. 

SUPPLEMENTAL   ACT. 

By  Laws  of  1891,  Chap.  92,  it  shall  be  the  duty  of  Panonal  Representatives  to 
plead  the  bar  of  the  statute  of  limitations  as  a  defence  to  all  actions  against  them  in  their 
representative  capacity,  except  when  the  cUimant  has  forborne  to  sue  at  the  instance  of 
the  administrator  or  executor  and  for  the  benefit  of  the  estate.  On  his  failure  to  plead, 
the  heirs,  etc.,  may  plead. 


NORTH  DAKOTA. 

COMPILED  LAWS  (OF  DAKOTA),  1887. 

Code  of  Civil  Psocedttbe.    Pakt  2.  —  Civil  Actions.      "* 

Chap.  YI. — Tihe  op  Comhencino  Actioks.    In  Gekekal. 

Sec.  4833.  Zdmitations.  —  Civil  actions  can  only  be  commenced  vithin  the 
periods  prescribed  in  this  code,  after  the  cause  of  action  shall  have  accrued,  except 
where,  in  special  cases,  a  different  limitation  is  prescribed  by  statute.  But  the 
objection  that  the  action  was  not  commenced  within  the  time  limited  can  only  be 
taken  by  answer. 

Time  of  commencing  Actions  for  the  Recovery  of  Beat  Property, 

Sec.  4834.  By  the  Territory.  —  The  Territory  of  Dakota  will  not  sue  any  per. 
son  for  or  in  respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  Territory  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years  before  any  action  or 
other  proceeding  for  the  same  shall  be  commenced ;  or  unless, 

S.  The  Territory,  or  those  from  whom  it  claims,  shall  have  received  the  rents 
and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the  space  of  forty 
years. 

Sec.  4835.  Penons  claiming  under.  —  No  action  shall  be  brought  for,  or  in 
respect  to,  real  property,  by  any  person  claiming  by  virtue  of  grants  from  the  Ter- 
ritory, unless  the  same  might  have  been  commenced,  as  herein  specified,  in  case 
such  grant  had  not  been  issued  or  made. 

Sec.  4836.  Extension  of  same.  —  When  grants  of  real  property  shall  have 
been  issued  or  made  by  the  Territory,  and  the  same  shall  be  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  the  allegation  of  a  fraudulent 
suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a  material 
fact,  or  wrongful  detaining,  or  defective  title, — m  such  case  an  action  for  the  re- 
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coveiy  of  the  premises  so  conveyed  may  be  brought  either  by  the  Territory,  or  by 
any  subsequent  grantee  of  the  same  premises,  his  heirs  or  assigns,  within  twenly 
years  afiber  such  determination  was  made,  but  not  after  that  period. 

Sec.  4837.  Saiain  within- Twenty  Team.  —  No  action  for  the  reooyeiy  (^ 
real  property,  or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  within  twenty  years  before  the  commence- 
ment of  such  action. 

Sec.  4838.  Bame.  —  No  cause  of  action,  or  defence  to  an  action,  founded  upon 
the  title  to  real  property,  or  to  rents  or  services  out  of  the  same,  shall  be  effectual, 
unless  it  appear  that  the  person  prosecuting  the  action  or  making  the  defence,  or 
under  whose  title  the  action  is  prosecuted  or  the  defence  b  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person,  was  seised  or  possessed  of  the  premises  in 
question  within  twenty  years  before  the  committing  of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defence  made. 

8bc.  4839.  One  Tear  after  Bntry. — No  entry  upon  real  estate  shall  be 
deemed  sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  such  entry,  and  within  twenty  years  from  the 
time  when  the  right  to  make  such  entiy  descended  or  accrued. 

Sec.  4840.  Poaaesaion  preaomed.  —  In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  ^tablishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  thereof  within  the  time  required 
by  law ;  and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear  that 
such  premises  have  been  held  and  possessed  adversely  to  such  legal  title  for  twenty 
^ears  before  the  commencement  of  such  action. 

Sbc  4841.  Ooonpation  under  Written  Inatnunent.  — Whenever  it  shall 
appear  that  the  occupant,  or  those  under  whom  he  cUdms,  entered  into  the  posses- 
sion of  premises  under  claim  of  title,  exclusive  of  any  other  right,  founding  4uch 
okim  upon  a  written  instrament,  as  being  a  coaveyanoe  of  the  premises  in  ques- 
tion, or  upon  the  decree  or  judgment  of  a  competent  court,  and  that  there  has  beea 
a  continued  occupation  and  possession  of  the  premises  included  in  such  instrument^ 
decree,  or  judgment,  or  of  some  part  of  such  premises  under  such  chum  for  twenty 
years,  the  premises  so  included  shall  be  deemed  to  have  been  held  adversely,  ex- 
eept  that,  when  the  premises  so  included  consist  of  a  tract  divided  into  lote,  the 
possession  of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

Sac.  4843.  Adverae  Poaaeaaion*  — For  the  purpose  of  oonstitating  an  ad- 
verse possession  by  any  person  claiming  a  title  founded  upon  a  written  instrument, 
or  a  judgment,  or  a  decree,  land  shall  be  deemed  to  have  been  possessed  and  ooou- 
pied  in  the  following  oases :  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

S.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber  for  the  purposes  of  husbandry,  or  the  ordinary  use  of  the 
occupant. 

4.  Where  a  known  fieurm  or  a  single  lot  has  been  partly  improved,  the  portion  of 
such  farm  or  lot  that  may  have  been  left  not  cleared  or  nor  enclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  oocupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 

.    Sbc.  4843.  Aotnal  adv;erae  holding.  —  When  it  shall  appear  that  there  baa 
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been  an  actual  continued  occupation  of  premises,  under  a  claim  of  title  exdusiye  of 
any  other  right,  but  not  founded  upon  a  written  instrument  or  a  judgment  or 
decree*  the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to  have 
been  held  adversely. 

Sjec.  4844.  Under  Claim  not  written.  —  For  the  purpose  of  constituting  an 
adverse  possession  by  a  person  claiming  title  not  founded  upon  a  written  instm* 
ment,  or  judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and 
occupied  in  the  following  cases  only :  — 

1.  Where  it  lias  been  protected  by  a  substantial  enclosure. 

3.  Where  it  has  been  usually  cultivated  or  improved. 

Sec.  4845.  Iiandlord  and  Tenant.  —  Whenever  the  relation  of  landlord  and 
tenant  shall  have  existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord  until  the  expiration  of  twenty  years  from, 
the  termination  of  the  tenancy ;  or,  where  there  has  been  no  written  lease,  until 
the  expiration  of  twenty  years  from  the  time  of  the  last  payment  of  rent,  notwith- 
standing that  such  tenant  may  have  acquired  another  title,  or  may  have  chimed  to- 
hold  adversely  to  his  landlord.  But  such  presumptions  shall  not  be  made  after  the 
periods  herein  limited. 

Sec.  4846.  XSffect  of  Descent.  —  The  right  of  a  person  to  the  possession  of 
any  real  property  shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  con- 
sequence of  the  death  of  a  person  in  possession  of  such  property. 

Sec.  4847*  Dlaabilltiea  extend  Time.  —  If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence  founded 
on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  aame,  ht,  at  the 
time  such  title  shall  first  descend  or  accrue,  either — 

1.  Within  the  age  of  twenty-one  years;  or, 

S.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crimi- 
nal offence  for  a  term  less  than  for  life,  — 

the  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any  por- 
tion of  the  time  in  this  chapter  limited  for  the  commencement  of  such  action,  or  the. 
making  of  such  entry  or  defence ;  but  such  action  may  be  commenced,  or  entry  or 
defence  made,  after  the  period  of  twenty  years,  and  within  ten  years  after  the  disa- 
bility shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  such 
disability ;  but  such  action  shall  not  be  commenced  or  entry  or  defence  made  after 
that  period. 

Time  ofemmetteing  Actions  other  than  for  the  Recovery  of  Real  Tropetty, 

Sec.  4843.  Other  Periode.  — The  periods  prescribed  in  section  87  for  the 
commencement  of  actions  other  than  for  the  recovery  of  real  property  shall  be  as 
follows :  — 

Sec.  4849.  Twenty  Tears.  —  Within  twenty  years :  — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or 
of  any  State  or  Territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument. 

Sec.  4850.  Siac  Tears. — Within  six  years :  — 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express  or  implied,  except- 
ing those  mentioned  in  section  4849. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or  for- 
feiture. 

3.  An  action  for  trespass  npon  real  property. 
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4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract,  and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases  which  heretofore  were 
solely  cognizable  by  the  Court  of  Chancery,  the  cause  of  action  in  such  case  not  to 
be  deemed  to  have  accrued  until  the  discovery,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud. 

Sec.  4851.  Three  Tears.  —  Within  three  years :  — 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability  incurred  by 
the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of  money  collected  upon  an 
execution.    But  this  section  shall  not  apply  to  an  action  for  an  escape. 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  action  is  given 
to  the  party  aggrieved,  or  to  such  party  and  the  people  of  this  Territory,  except 
where  the  statute  imposing  it  prescribes  a  different  limitation. 

Skc.  4852.   Two  Tears.  —  Within  two  years :  — 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonment. 

3.  An  action  upon  a  statute  for  a  forfeiture  or  penalty,  to  the  people  of  this 
Territory. 

Sec.  4853.   One  Tear.  —  Within  one  year :  — 

1.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner  arrested 
or  imprisoned  on  civil  process. 

S£c.  4854.  Balance  of  Open  Aocoimt.  —  In  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Sec.  4855.  Forfeiture  by  Person.  Territory. — An  action  upon  a  statute 
for  a  penalty  or  forfeiture  given  in  whole  or  in  part  to  any  person  who  will  prose- 
cute for  the  same,  must  be  commenced  within  one  year  after  the  commission  of  the 
offence,  and  if  the  action  be  not  commenced  within  the  year  by  a  private  party,  it 
may  be  commenced  within  two  years  thereafter  in  behalf  of  the  Territory  by  the 
district  attorney  where  the  offence  was  committed. 

Sec.  4856.  Other  Relief,  Ten  Tears.  —  An  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

Sec.  4857.  Same  to  Pnbllo  and  Persons.  — The  limitations  prescribed  in 
this  chapter  shall  apply  to  actions  brought  in  the  name  of  the  Territory,  or  for  its 
benefit,  in  the  same  manner  as  to  actions  by  private  parties. 

General  Provisions  as  to  the  Time  of  commencing  Actions. 

Sec.  4858.  When  Action  deemed  oommenced.  —  An  action  is  commenced 
as  to  each  defendant  when  the  summons  is  served  on  him,  or  on  a  co-defendant  who 
is  a  joint  contractor  or  otherwise  united  in  interest  with  him.  An  attempt  to  com- 
mence an  action  is  deemed  equivalent  to  the  commencement  thereof,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually  served  to  the  sheriff 
or  other  officer  of  the  county  in  which  the  defendants,  or  one  of  them,  usually  or 
last  resided,  or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer  of  the 
county  in  which  such  corporation  was  established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept  an  office  for  the  transaction  of  business 
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Bnt  such  an  attempt  must  be  followed  hj  the  first  publication  of  the  summons,  or 
the  service  thereof,  within  sixty  days. 

Sec.  4859.  Ezceptioxi.  Absentee. — If,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out  of  the  Territory,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited,  after  the  return  of  such 
person  into  this  Territory,  and  if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  Territory,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement 
of  such  action. 

Sec.  4860.  Baxne.  DiflabilltieB.  —  If  a  person  entitled  to  bring  an  action  other 
than  for  the  recovery  of  real  property,  except  for  a  penalty  or  forfeiture,  or  against 
a  sheriff  or  other  officer  for  an  escape,  be,  at  the  time  the  cause  of  action  accrued, 
either  — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  term  less  than  his  natural  life,  — 

the  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  commencement 
of  the  action :  Provided,  that  the  period  within  which  the  action  must  be  brought 
cannot  be  extended  more  than  five  years  by  any  such  disability  except  infancy,  nor 
can  it  be  extended  in  any  case  longer  than  one  year  after  the  disability  ceases. 

Sec.  4861.  Death.  —  If  a  person  entitled  to  bring  an  action  die  before  the  ex- 
piration of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  one  year  from  his  death.  If  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  actibn  may  be  commenced  against  his 
executors  or  administrators  after  the  expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary  or  of  administration. 

Sec.  4862.  "War.  —  When  a  person  shall  be  an  alien,  subject,  or  citizen  of  a  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance  of  the  war  is  part  of 
the  time  limited  for  the  commencement  of  the  action. 

Sec.  4863.  When  Judgment  reversed.  —  If  an  action  be  commenced  within 
the  time  prescribed  therefor,  and  a  judgment  therein  be  reversed  on  appeal,  the 
plaintiff,  or  if  he  die  and  cause  of  action  survive,  his  heirs  or  representatives,  may 
commence  a  new  action  within  one  year  after  the  reversal. 

Sec.  4864.  Btay  by  Injunction,  &o.  —  When  the  commencement  of  an  action 
is  stayed  by  injunction  or  statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  is  not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Sec.  4865.  When  Disability  available.  —  No  person  can  avail  himself  of  a 
disability  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  4866.  Coexisting  Disabilities.  —  When  two  or  more  disabilities  coexist 
at  the  time  the  right  of  action  accrues,  the  limitation  does  not  attach  until  they 
are  all  removed. 

Sec.  4867.  Bank-notes.  —  This  chapter  does  not  affect  actions  to  enforce  the 
payment  of  bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed  corporations, 
or  issued  or  put  in  circulation  as  money. 

Sec.  4868.  Moneyed  Corporations.  —  This  chapter  shall  not  affect  actions 
against  directors  or  stockholders  of  a  moneyed  corporation,  or  banking  association, 
to  recover  a  penalty  or  forfeiture  imposed,  wor  to  enforce  a  liability  created  by  law ; 
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but  such  actions  must  be  brought  within  six  years  after  the  discovery,  by  the 
aggrieved  party,  of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or  the 
liability  was  created. 

Sec.  4S69.  New  Promise  in  Wilting.  — No  acknowledgment  or  promise  is 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of 
the  operation  of  this  chapter,  unless  the  same  be  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby ;  but  this  section  shall  not  alter  the  effect  of 
any  payment  of  principal  or  interest. 

Sec.  4S04.  Time  beginning  to  run  pxlor  to  this  Code.  —  When  a  limita- 
tion or  period  of  time  prescribed  in  any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy,  or  for  any  other  purpose,  has  begun  to  run  before  this  Code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this  Code,  the  time  whi6h 
has  already  run  shall  be  deemed  part  of  the  time  prescribed  as  such  limitation  by 
this  Code. 

Sec.  4S05.  Method  of  Computing.  — The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day,  and  including  the  last^ 
unless  the  last  is  a  holiday,  and  then  it  is  also  excluded. 

Special  Cases, 

Sec.  1640.  Aotion  to  recover  Ziand  sold  for  Taxes.  — No  action  shall  be 
commenced  by  the  former  owner  or  owners  of  lands,  or  by  any  person  claiming 
under  him  or  them,  to  recover  possession  of  land  which  has  been  sold  and  con- 
veyed by  deed  for  non-payment  of  taxes,  or  to  avoid  such  deed,  unless  action  shall 
be  commenced  within  three  years  after  the  recording  of  such  deed.  .  .  . 

Sec  2554.  Annulment  of  Marriage  for  Fraudulent  Proonrement  of 
Consent.  —  An  action  to  annul  a  marriage  for  fraudulent  procurement  of  consent 
is  limited  to  four  years  after  discovery  of  the  facts  constituting  the  fraud.  Where 
the  ground  of  annulling  is  physical  incapacity  or  procurement  by  force,  the  four 
years'  Hmitation  begins  at  the  marriage. 

Sec.  5856.  Action  to  recover  Estate  sold  by  Executor.  —  No  action  for 
the  recovery  of  any  estate  sold  by  an  executor  or  administrator,  under  the  provis- 
ions of  this  chapter,  can  be  maintained  by  any  heir  or  other  person  ckiiming  under 
the  decedent,  unless  it  be  commenced  within  three  years  after  the  sale.  An  action 
to  set  aside  the  sale  may  be  instituted  and  maintained  at  any  time  within  three 
years  from  the  discovery  of  the  fraud  or  other  grounds  upon  which  the  action  is 
based. 

Sec.  6037.  Aotion  upon  a  Ghiardian's  Bond — No  action  can  be  maintained 
against  the  sureties  on  any  bond  given  by  a  guardian,  unless  it  be  commenced 
within  three  years  from  the  discharge  or  removal  of  the  guardian ;  but  if  at  the 
time  of  such  discharge  the  person  entitled  to  bring  such  action  is  under  any  legal 
disability  to  sue,  the  action  may  be  commenced  at  any  time  within  three  years  after 
such  disability  is  removed.^ 

^  [Sec.  6037  limits  also  to  three  years  an  action  by  the  ward,  &c.,  to  recover  any 
estate  sold  by  the  guardian.] 
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REVISED  STATUTES,  1890  (Smith  and  Benedict's  Compilation). 
Paet  III.,  Title  I.  Division  2,  Chap.  2. 

Sited.  I.  —  Actions  in  General.    Abatement. 

Section  4974,  To  whatCaMs  thia  Chapter  does  not  apply.  —  This  chapter 
shall  not  apply  to  actions  already  commenced,  nor  to  cases  wherein  the  right  of 
action  has  already  accrued;  but  the  statutes  in  foroe  when  the  action  accrued  shall 
be  applicable  to  such  cases,  according  to  the  subject  of  the  action,  and  without 
regard  to  the  form;  nor  shall  this  chapter  apply  in  the  case  of  a  continuing  and 
subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property,  in  possession  thereof, 
to  obtain  a  conveyance  of  it. 

Sec  4975.  "WHat  Causes  of  Action  survive.  —  In  addition  to  the  causes  of 
action  which  survive  at  common  law,  causes  of  action  for  mesne  profits,  or  for  an 
injury  to  real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall  also  survive ;  and 
the  action  may  be  brought  notwithstanding  the  death  of  the  person  entitled  or  liable 
to  the  same. 

Sec.  4976.  Special  Zdmitations  saved.  —  Civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  in  this  chapter,  after  the  cause  of  action 
accrues;  but  where  a  different  limitation  is  prescribed  by  statute,  that  shall 
govern. 

Sued.  II.  —  Actions  concebnino  Heal  Paopebtt, 

Sec  4977.  Limited  to  Twenty-one  Tears.  —  An  action  for  the  recovery  of 
the  title  or  possession  of  real  property  can  only  be  brought  within  twenty-one 
years  after  the  cause  of  such  action  accrues ;  and  whenever  any  of  the  streets  or 
alleys  or  any  part  or  parts  thereof  Lud  out  and  shown  on  the  recorded  pbit  or  plats 
of  any  cities  or  villages  in  the  state  of  Ohio,  shall  not  have  been  opened  to  the  pub- 
lic use  and  occupancy  of  the  citizens  of  said  cities  or  villages,  or  other  person  or 
persons,  and  said  streets  or  parts  thereof  not  opened  to  public  use  as  aforesaid  shall 
have  been  enclosed  by  a  fence  by  the  owner  or  owners  of  the  inlot  or  lots  or  outlots 
lying  on,  adjacent  to,  or  along  such  streets  or  alleys  or  parts  thereof  not  opened  as 
aforesaid,  and  remained  in  the  open  uninterrupted  use,  adverse  possession,  and 
occupancy  of  such  owner  or  owners  of  such  lot  or  lots  lying  on,  adjacent  to,  or 
along  such  streets  or  alleys  for  the  period  of  twenty-one  years,  and  which  said 
streets,  alleys,  inlots,  or  outlots  shall  be  part  and  parcel  of  the  tract  of  land  laid  into 
such  streets,  alleys,  and  lots,  by  the  original  proprietor  or  proprietors,  laying  out 
said  streets,  alleys,  and  lots,  the  public  easement  therein  shall  be  and  the  same 
hereby  is  extinguished,  and  the  right  of  said  cities  or  villages,  the  citizens  thereof 
or  other  person  or  persons,  and  the  council  of  said  cities  or  villages  and  legal 
authorities  thereof,  to  the  use,  control,  or  occupancy  of  so  much  of  said  streets  and 
alleys  as  has  been  fenced  up,  used,  possessed,  and  occupied  as  aforesaid  is  barred  to 
said  cities,  villages,  and  the  citizens  thereof  and  other  person  or  persons,  except  to 
said  owners  of  said  inlots  or  outlots  lying  on,  adjacent  to,  or  along  said  street  or 
streets,  alley  or  alleys,  who  have  occupied  said  streets  or  alleys  or  parts  thereof  in 
manner  aforesaid. 
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Sec.  4978.  Saving  to  Permons  under  DiBabillty.  —  If  a  person  entitled  to 
bring  the  action  mentioned  in  section  4977,  is,  at  the  time  the  canse  of  action  ac- 
crues, within  the  age  of  minority,  of  unsound  mind,  or  imprisoned,  such  person 
may,  after  the  expiration  of  twenty-one  years  from  the  time  the  cause  of  action 
accrues,  bring  such  action  within  ten  years  after  such  disability  is  remo?ed. 

Stjbd.  III.  —  Other  Actions. 

Sfic.  4979.  How  limited.  —  Civil  actions  other  than  for  the  recovery  of  real 
property  can  only  be  brought  within  the  following  periods,  after  the  cause  of  the 
action  accrues. 

Sec.  4980.  Within  Fifteen  TeazB.  —  An  action  upon  a  specialty,  or  an  agree- 
ment, contract,  or  promise  in  writing. 

Sec.  4981.  Within  Six  Teazs.  —  An  action  upon  a  contract  not  in  writing, 
either  express  or  implied. 

An  action  upon  a  liability  created  by  statute,  other  than  a  forfeiture  or  penalty. 

Sec.  4982.  Within  Four  Tears.  —  An  action  for  trespass  upon  real  property; 
but  in  an  action  for  trespass  under  ground  or  injury  to  mines,  t^e  action  shall  not 
be  deemed  to  have  accrued  until  the  wrong-doer  is  disRiovered. 

An  action  for  the  recovery  of  personal  property,  or  for  taking,  detaining,  or 
injuring  the  same ;  but  in  an  action  for  the  wrongful  taking  of  personal .  property, 
the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  wrong-doer  is 
discovered. 

An  action  for  an  injury  to  the  rights  of  the  plaintiff,  not  arising  on  contract,  and 
not  hereinafter  enumerated. 

An  action  for  relief  on  the  ground  of  fraud ;  but  the  cause  of  action  in  such  case 
shall  uot  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud. 

Sec.  4983.  Within  One  Tear.  —  An  action  for  libel,  slander,  assault,  battery, 
malicious  prosecution,  or  false  imprisonment. 

An  action  on  a  statute  for  a  penalty  or  forfeiture ;  but  where  a  different  limita- 
tion is  prescribed  in  the  statute  by  which  the  remedy  is  given,  the  action  may  be 
brought  within  the  period  so  limited. 

Sec.  4984.  Action  on  Official  and  other  Bonda.  —  An  action  upon  the 
official  bond  or  undertaking  of  an  officer,  assignee,  trusteie,  executor,  administrator, 
or  guardian,  or  upon  a  bond  or  undertaking  given  in  pursuance  of  a  statute,  can 
only  be  brought  within  ten  years  after  the  cause  of  action  accrues ;  but  thb  section 
shall  be  subject  to  the  qualification  in  sec  4976. 

Skc.  4986.  For  other  Reliel-^  An  action  for  relief  not  hereinbefore  provided 
for  can  only  be  brought  within  ten  years  after  the  cause  of  action  accrues. 

Sec.  4986.  Rights  saved.  -^  If  a  person  entitled  to  bring  any  action  mentioned 
in  this  subdivision,  except  for  a  penalty  or  forfeiture,  is,  at  the  time  the  cause  of 
action  accrues,  within  the  age  of  minority,  of  unsound  mind,  or  imprisoned,  such 
person  may  bring  such  action  within  the  respective  times  limited  by  this  subdivision, 
after  such  disability  is  removed. 

SUBD.  IV.  —  GENERA.L  PROVISIONS. 

Sec.  4987.  Wlien  Action  deemed  commenoedi  —  An  action  shall  be 
deemed  commenced,  within  the  meaning  of  this  chapter,  as  to  each  defendant,  at 
the  date  of  the  summons  which  is  served  on  him,  or  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him ;  and  when  service  by 
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publication  is  proper,  the  action  shall  be  deemed  commenced  at  the  date  of  the  first 
publication,  if  the  publication  be  regularly  made. 

Sec.  4988.  'When  Attempt  equivalent  to  Commenoement.  —  An  attempt 
to  commence  an  action  shall  be  deemed  equivalent  to  the  commencement  thereof 
within  the  meaning  of  this  chapter,  when  the  party  diligently  endeavors  to  procure 
a  service  ^  but  such  attempt  must  be  followed  by  service  within  sixty  days. 

Sec.  4989.  As  to.  Penomi.under  Disability.  —  If,  when  a  cause  of  action 
accrues  against  a  person,  he  is  out  of  the  State,  or  has  absconded,  or  concealed 
himself,  the  period  limited  for  the  commencement  of  the  action  shall  not  begin  to 
run  until  he  comes  into  the  State,  or  while  he  is  so  absconded  or  concealed ;  and 
if,  after  the  cause  of  action  accrues,  he  depart  from  the  State,  or  abscond  or  con- 
ceal himself,  the  time  of  his  absence  or  concealment  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be  brought. 

Sec.  4990.  If  barred  at  Place  of  Contract,  barred  here.  —  If,  by  the  laws 
of  the  State  or  country  where  the  cause  of  action  arose,  the  action  is  barred,  it  is 
also  barred  in  this  State. 

Sec.  4991.  Saving  in  Case  of  Reversal,  &c.  -^  If,  in  an  action  commenced 
in  due  time,  a  judgment  for  the  plaintiflf  be  reversed,  or  the  pkintiff  fail  otherwise 
than  upon  the  merits,  and  the  time  limited  for  the  commencement  of  such  action 
has,  at  the  date  of  such  reversal  or  failure,  expired,  the  plaintiff,  or  if  he  die,  and 
the  cause  of  action  survive,  his  representattves,  may  commence  a  new  action  within 
one  year  after  such  date ;  and  this  provision  shall  apply  to  any  cbiim  asserted  in  any 
pleading  by  a  defendant. 

Sec.  4992.  New  Promise,  &0.,  to  be  in  ^77riting.  —  When  payment  has 
been  made  upon  any  demand  founded  on  contract,  or  a  written  acknowledgment 
thereof,  or  promise  to  pay  the  same,  has  been  made  and  signed  by  the  party  to  be 
charged,  an  action  may  be  brought  thereon  within  the  time  herein  limited,  after 
such  payment,  acknowledgment,  or  promise. 

Pabt  n,,  Title  II.,  Chap.  6. 

Sec.  3543.  Action  against  Ohio  River  Bridge  Companies  for  Injuries  to 
Property.  —  ...  The  company  shall  be  responsible  for  injuries  done  to  private 
property  adjacent  or  near  to  such  bridge,  by  its  elevation  or  construction,  which 
may  be  recovered  in  a  civil  action  brought  by  the  owner,  at  any  time  within  two 
years  from  the  completion  thereof. 

Title  V.,  Chap.  6. 

Sec.  4270.  Action  to  recover  Loss  at  Gaming. —  .  .  .  The  person  who 
so  loses  and  pays,  or  delivers,  may,  at  any  time  within  six  months  next  after  such 
loss  and  payment  or  delivery,  sue  for  and  recover  the  money  or  thing  of  value  so 
lost  and  paid  or  delivered,  or  any  part  thereof,  from  the  winner  thereof  with  costa 
of  suit.  .  .  . 

Paet  III.,  Title  I.,  Drv.  7,  Chap.  13. 

Sec.  5848.  Action  to  recover  Taxes  illegally  Levied. —  ...  No  re- 
covery shall  be  had  unless  the  action  be  brought  within  one  year  after  the  taxes  or 
assessments  are  collected. 

Chap.  16. 

Sec  5866.  Action  to  contest  a  "Will.  —  An  action  to  contest  a  will  or 
codicil  shall  be  brought  within  two  years  after  the  same  has  been  admitted  to  pro- 
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bate,  but  persons  withiu  the  age  of  miaority,  of  unsound  mind,  imprisoned  or  absent 
from  the  State,  may  bring  such  action  within  two  years  after  sucli  disability  is 
removed. 

TiTLB  III.,  Chap.  9. 

Sec.  6599.  Forcible  Bntry  and  Detainer.  —  .  .  .  Such  action  can  only  be 
brought  within  two  years  after  the  cause  thereof  shall  have  accrued. 


OREGON/ 

GENERAL  LAWS,  1892.     CIVIL  CODE,  Chap.  I.,  Titlb  11. 

Section  3.  Time  of  oommenoing  Aotions.  —  Actions  at  law  shall  only  be 
commenced  within  the  periods  prescribed  in  this  title,  after  the  cause  of  action  shall 
have  accrued ;  except  where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute.  But  the  objection  that  the  action  was  not  commenced  within  the  time 
limited  shall  only  be  taken  by  answer,  except  as  otherwise  provided  in  section  67* 

Sec.  4.  Real  Property.  —  The  periods  prescribed  in  section  three  of  this  act 
for  the  commencement  of  actions  shall  be  as  follows  '•  — 

Within  ten  years  :  —  . 

1.  Actions  for  the  recovery  of  real  property,  or  for  the  recovery  of  the  posses- 
sion thereof ;  and  no  action  shall  be  maintained  for  such  recovery,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of 
the  premises  in  question  within  ten  years  before  the  commencement  of  said  action ; 
provided,  that  in  all  cases  where  a  cause  of  action  has  already  accrued,  and  the 
period  prescribed  in  this  section  within  which  an  action  may  be  brought  has  expired, 
or  will  expire  within  one  year  from  the  approval  of  this  act,  an  action  may  be 
brought  on  such  cause  of  action  within  one  year  from  the  date  of  the  approval  of 
this  act. 

Sec.  5.   Within  Ten  Tears.    Within  ten  years :  — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of 
any  State  or  Territory  withiu  the  United  States ; 

2.  An  action  upon  a  sealed  instrument. 

Sec.  6.   "Within  Six  Tears.     Within  six  years :  — 

1.  An  action  upon  a  contract  or  liability,  express  or  implied,  excepting  those 
mentioned  in  section  5  ; 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture ; 

3.  An  action  for  waste  or  trespass  upon  real  property ; 

4.  Au  action  for  takiug,  detaining,  or  injuring  personal  property,  including  an 
action  for  the  specific  recovery  thereof. 

Sec  7.   Within  Three  Tears.    Within  three  years :  — 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability  incurred  by 
the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office ;  or  by  the 
omission  of  an  official  duty ;  including  the  non-payment  of  money  collected  upon  an 
execution.     But  this  section  shall  not  apply  to  an  action  for  an  escape ; 

2.  An  action  upon  a  statute  for  penalty  or  forfeiture,  where  the  action  b  given 
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to  the  party  aggrieved,  or  to  such  party  and  the  State,  except  when  the  statute  im* 
posing  it  prescribes  a  different  limitation. 

Sbc.  8.   "Within  Two  Tears.    Within  two  years :  — 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  ir&prisonmeut,  for  crim- 
inal conversation,  or  for  any  injury  to  the  person  or  rights  of  another,  not  arising 
on  contract,  and  not  herein  speciiUly  enumerated; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Sec.  9.  "Within  One  Tear.  —  An  action  against  a  sheriff  or  other  officer,  for 
the  escape  of  a  prisoner  arrested  or  impiisoued  on  civil  process. 

Sec.  10.  Actions  for  Penalties.  —  An  action  upon  a  statute  for  a  penalty 
given  in  the  whole  or  in  part  to  tlie  person  who  will  prosecute  for  the  same,  shall 
be  commenced  within  one  year  after  the  commission  of  the  offence;  and,  if  the 
action  be  not  commenced  within  one  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter,  in  behalf  of  the  State, -by  the  district  attorney  of  the 
county  when  the  offence  was  committed,  or  is  triable. 

Sec.  11.  Other  Actions. — An  action  for  any  cause  not  hereinbefore  pro- 
vided for  shall  be  commenced  within  ten  years  after  the  cause  of  action  shall  have 
accrued. 

Sec.  12.  "When  Cause  of  Action'  deemed  to  accrue  upon  Accounts. — 
In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the  cause 
of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in 
the  account  on  either  side;  but  whenever  a  period  of  more  than  one  year  shall 
elapse,  between  any  of  a  series  of  items  or  demands,  they  are  not  to  be  deemed 
such  an  account. 

Sec.  13.  Action  by  the  State.  —  The  limitations  prescribed  in  this  title  shall 
apply  to  actions  brought  in  the  name  of  the  State,  or  any  county  or  other  public 
corporation  therein,  or  for  its  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 

Sec.  14.  "When  Action  deemed  to  have  been  commenced.  —  An  action 
shall  be  deemed  commenced  as  to  each  defendant,  when  the  complaint  is  filed  and 
the  summons  served  on  him,  or  on  a  co-defendant  who  is  a  joint  contractor,  or 
otherwise  united  in  interest  with  him. 

Sec.  15.  Attempt  to  commence  deemed  equivalent.  —  An  attempt  to 
commence  an  action  shall  be  deemed  equivalent  to  the  commencement  thereof, 
within  the  meaning  of  this  title,  when  the  complaint  is  filed,  and  the  summons  de- 
livered, with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff  or  other  officer 
of  the  county,  in  which  the  defendants  or  one  of  them  usually  or  last  resided ;  or, 
if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer  of  the  county  in  which 
such  corporation  was  established  by  law,  or  where  its  general  business  was  trans- 
acted, or  where  it  kept  an  office  for  the  transaction  of  business.  But  such  attempt 
shall  be  followed  by  the  first  publication  of  the  summons,  or  the  service  thereof, 
within  sixty  days.' 

Sec.  16.  "When  Defendant  is  concealed.  —  If,  when  the  cause  of  action  shall 
accrue  against  any  person,  who  shall  be  out  of  the  State  or  concealed  therein,  such 
action  may  be  commenced  within  the  terms  herein  respectively  limited,  after  the  re- 
turn of  such  person  into  the  State,  or  the  time  of  his  concealment ;  and  if,  aft^r  such 
cause  of  action  shall  have  accrued,  such  person  shall  depart  from  and  reside  out  of 
this  State,  or  conceal  himself,  the  time  of  his  absence  or  concealment  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement  of  such 
action. 
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Ssc.  17.  FersooB  under  Disabilities. —  If  a  peraoa  entitled  to  bring  an 
action  mentioned  in  this  title,  or  to  recover  real  property,  or  for  a  penalty  or  for- 
feiture, or  against  a  sheriff  or  other  officer  for  an  esoape,  be,  at  the  time  the  cause 
of  action  accrues,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a  court 
for  a  term  less  than  his  natural  life ;  or, 

4.  A  married  woman, — 

the  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action,  but  the  period  within  which  the  action  shall  be  brought,  shall 
not  be  extended  more  than  fi?e  years  by  any  such  disability,  except  infancy ;  nor 
shall  it  be  extended  iu  any  case  longer  than  one  year  after  the  disability  ceases. 

Sec.  18.  "When  Person  entitled  to  sue  dies  before  Limitation  expires. 
—  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  personal  representatives  after  the  expiration  of  the  time, 
and  within  one  year  from  his  death.  If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced  against  his  personal 
representatives  after  the  expiration  of  that  time,  and  within  six  months  after  the 
issuing  of  letters  testamentary  or  of  administration. 

Sec.  19.  Actions  of  Aliens  in  Time  of  War.  —  When  a  person  shall  be  an 
alien  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  commence- 
ment of  the  action. 

Sec.  20.  Stay  by  Ii^nnction.  —  When  the  commencement  of  an  action  ia 
stayed  by  injunction  or  a  statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

Sec.  21.  'When  Judgment  reversed.  —  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be 
reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survives,  his 
heirs  or  personal  representatives,  jnay  commence  a  new  action  within  one  year  after 
the  reversal. 

Sec.  22.  Disability.  — No  person  shall  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accrued. 

Sec.  23.  Several  Disabilities^ —  When  two  or  more  disabilities  shall  co-exist 
at  the  time  the  right  of  action  accrues,  the  limitation  shall  not  attacli  until  they  all 
be  removed. 

Sec.  24.  New  Promise  to  be  in  Writing.  —  Ko  acknowledgment  or  promise 
shall  be  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby ;  but  this  section  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest. 

Sec.  25.  When  Lixnitation  to  oommenoe.  —  Whenever  any  payment  ot 
principal  or  interest  has  been  or  shall  be  made  upon  an  existing  contract,  whether 
it  be  bill  of  exchange,  promissory  note,  bond,  or  other  evidence  of  indebtedness,  if 
such  payment  be  made  after  the  same  shall  have  become  due,  the  limitation  shall 
coiimiencfe  from  the  time  the  last  payment  was  made. 

Sec.  26.   Cause  of  Action  barred.  —  When  the  cause  of  action  has  arisen  in 
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another  State,  Territory,  or  country,  between  nou-re3idents  of  this  State,  and  by  the 
laws  of  the  State,  Territory,  or  country  where  the  cause  of  action  arose,  an  action 
cannot  be  maintained  thereon  by  reason  of  lapse  of  time,  no  action  shall  be  main- 
tained thereon  in  this  State. 

Chap.  V. 

Sec.  382.  Limitation  in  Real  Actiona.  —  A  suit  shall  only  be  commenced 
within  the  time  limited  to  commence  an  action  as  provided  in  title  2  of  chapter  1  of 
this  Code,  and  a  suit  for  the  determination  of  any  right,  or  claim  to,  or  interest  in 
real  property,  shall  be  deemed  within  the  limitations  provided  for  actions  for  the 
recovery  of  the  possession  of  real  property ;  but  no  suit  shall  be  maintained  to  set 
aside,  cancel,  annul,  or  otherwise  affect  a  patent  to  lands  issued  by  the  United 
States  or  this  State,  or  to  compel  any  person  claiming  or  holding  under  such  patent 
to  convey  the  lands  described  therein,  or  any  portion  of  them,  to  the  plaintiff  in 
such  suit,  or  to  hold  the  same  in  trust  for,  or  to  the  use  and  benefit  of,  such  plain- 
tiff, or  on  account  of  any  matter*  thing,  or  transaction  which  was  had,  doue,  suffered, 
or  transpired  prior  to  the  date  of  such  patent,  unless  such  suit  is  commenced  within 
ten  years  from  the  date  of  such  patent.  In  a  suit  upon  a  new  promise,  fraud,  or 
mistake,  the  limitation  shall  only  be  deemed  to  commence  from  the  making  of  the 
new  promise,  or  the  discovery  of  the  fraud  or  mistake :  Provided,  this  section  shall 
not  be  construed  so  as  to  bar  an  equitable  owner  in  possession  of  real  property  from 
defending  his  possession  by  means  of  his  equitable  title,  and  in  any  action  for  the 
recovery  of  any  real  property,  or  the  possession  thereof  by  any  person  or  persons 
claiming  or  holding  the  legal  title  to  the  same  under  such  patent  against  any  person 
or  persons  in  possession  of  such  real  property  under  any  equitable  title,  or  having 
in  equity  the  right* to  the  possession  thereof  as  against  the  plaintiff  in  such  action, 
such  equitable  right  of  possession  may  be  pleaded  by  answer  in  such  action,  or  set 
up  by  bill  in  equity  to  enjoin  such  [action]  or  pxecution  upon  any  judgment  rendered 
therein,  and  the  right  of  such  equitable  owner  to  defend  his  possession  in  such  ac- 
tion, or  by  bill  for  injunction,  shall  not  be  barred  by  lapse  of  time  while  an  action 
for  the  possession  of  such  real  property  is  not  by  the  possession  [provisions]  of  title  3 
of  chapter  1  of  this  Code. 

Title  II.,  Chap.  XIII. 

.  Sec  2178.  Mining  Claima. — One  year's  adverse  possession  of  a  mining  claim, 
immediately  preceding  the  commencement  of  an  action  therefor,  by  the  defendant 
or  those  under  whom  he  holds,  if  pleaded,  is  a  bar  to  the  action  for  the  possession 
thereof. 
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LiMiTATioir  OP  Action. 

I.  —  Actions  for  the  Recovery  of  Real  Estate. 

Section  1.  Seven  Teara'  Qaiet  Poaaeasion  to  give  Title.  —  Seven  years' 
quiet  possession  of  lands  within  this  province,  which  were  first  entered  on,  upon 
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an  equitable  right,  shall  forever  give  an  unquestionable  title  to  the  same  against  all, 
during  the  estate  whereof  they  are  or  shall  be  possessed,  except  in  cases  of  in- 
fants, married  women,  lunatics,  and  persons  not  residing  within  this  province  of 
territories.* 

Sec.  S.  Conttnued.  —  No  person  or  persons  that  now  hath  or  have  any  claim 
to  the  possession  of  any  lands,  tenements,  or  hereditaments,  or  the  pre-emption 
thereof,  from  the  Commonwealth,  founded  upon  any  prior  warrant,  whereon  no 
survey  hath  been  made,  or  in  consequence  of  any  prior  settlement,  improvement,  or 
occupation,  without  other  title,  shall  hereafter  enter  or  bring  any  action  for  the 
recovery  thereof,  unless  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or  predeces- 
sors have  had  the  quiet  and  peaceable  possession  of  the  same  within  seven  years 
next  before  such  entry,  or  bringing  such  action-.  Provided  always^  that  if  any  per- 
son or  persons  so  claiming  as  aforesaid  hath  been  forced  or  driven  away  from  his, 
her,  or  their  possessions,  by  the  savages,  or  by  the  terror  of  them,  or  any  other 
persons,  or  by  any  other  means,  except  by  the  judicial  authority  of  the  State,  hath 
quitted  the  same  during  the  late  war,  then  such  person  or  persons,  and  his,  her,  or 
their  heir  or  heirs,  shall  or  may,  notwithstanding  the  said  seven  yeani  be  expired, 
bring  his,  her,  or  their  action,  or  make  his,  her,  or  their  entry,  within  five  years 
from  the  passing  of  this  act. 

Sec.  3.  Entry  barred  In  Twenty-one  Tears.  — Prom  henceforth  no  person 
or  persons  whatsoever  shall  make  any  entry  into  any  manors,  lands,  tenements,  or 
hereditaments  after  the  expiration  of  twenty-one  years  next  after  his,  her,  or  their 
right  or  title  to  the  same  first  descended  or  accrued ;  nor  shall  any  person  or  per^ 
sons  whatsoever  have  or  maintain  any  writ  of  right,  or  any  other  real  or  possessory 
writ  or  action,  for  any  manor,  lands,  tenements,  or  hereditaments,  of  the  seisin  or 
possession  of  him,  her,  or  themselves,  his,  her,  or  their  ancestors  cfr  predecessors,  nor 
declare  or  allege  any  other  seisin  or  possession  of  him,  her,  or  tliemselves,  his,  her, 
or  their  ancestors  or  predecessors,  than  within  twenty-one  years  next  before  such 
writ,  action,  or  suit  so  hereafter  to  be  sued,  commenced,  or  brought. 

Sec.  4.  Provision  for  Ibdsting  Rights.  —  Provided,  that  any  person  or  per- 
sons now  having  right,  title  of  entry  as  aforesaid,  and  the  heir  or  heirs  of  such  per- 
son or  persons,  may,  within  fifteen  years  from  this  time,  enter,  or  commence  any 
action  or  suit,  as  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or  predecessors, 
might  have  done,  before  the  passing  of  this  act. 

Sec.  5.  Provision  in  Favor  of  Persons  nnder  Legal  Disabilities.  —  Pro- 
vided, also,  that  if  any  person  or  persons  having  such  right  or  title  be,  or  shall  be, 
at  the  time  such  right  or  title  first  descended  or  accrued,  within  the  age  of  twenty- 
one  years,  /erne  covert,  non  compos  mentis,  imprisoned  [or  beyond  the  seas,  or  from 
and  without  the  United  States  of  America],  then  such  person  or  persons,  and  the 
heir  or  heirs  of  such  person  or  persons,  shall  and  may,  notwithstanding  the  said 
twenty-one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their  entry, 
as  he,  she,  or  they  might  have  done,  before  the  passing  of  this  act,  so  as  such  per- 
son or  persons,  or  the  heir  or  heirs  of  such  person  or  persons,  shall,  within  ten 
years  next  after  attaining  full  age,  discoverture,  soundness  of  mind,  enlai^ment 
out  of  prison  [or  coming  into  the  said  United  States],  take  benefit  of  or  sue  for  the 
same,  and  no  time  after  the  said  ten  years.  And  in  case  such  person  or  persons 
shall  die  within  the  said  term  of  ten  years,  under  any  of  the  disabilities  aforesaid, 
the  heir  or  heirs  of  such  person  or  persons  shall  have  the  same  benefit  that  such 

1  This  act  is  declared  in  9  Wheat.  819,  to  have  been  repealed  by  the  act  of  1785^ 
sec  2  of  this  act. 
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person  or  persons  could  or  might  have  had,  by  living  until  the  disabilities  should  have 
ceased  or  been  removed.  And  if  any  abatement  happen  in  any  proceeding  or  proceed- 
ings upon  such  right  or  title,  such  proceeding  or  proceedings  may  be  renewed  and 
continued,  within  three  years  from  the  time  of  such  abatement,  but  not  afterward. 

Sec.  6.  Not  to  extend  to  PexBons  without  the  United  States.  —  The 
provision  contained  in  the  fourth  section  of  the  act  to  which  this  is  a  supplement, 
so  far  as  the  same  rehites  to  persons  beyond  the  seas,  and  from  and  without  the 
United  States  of  America,  is  hereby  repealed,  and  the  limitation  contained  in  the 
second  section  of  the  said  act  is  hereby  extended  to  persons  residmg  beyond  the 
seas,  and  from  and  without  the  United  States  of  America,  any  kw  to  the  contrary 
notwithstanding. 

Sec  7.  Six  Tears'  Possession  to  validate  Prior  Sheriff's  Deeds.  — No 
deed,  grant,  conveyance,  or  assurance  heretofore  given  by  any  sheriff  of  any  of  the 
counties  within  this  State,  bona  fide,  and  for  a  valuable  consideration  of  any  lands, 
tenements,  or  hereditaments  whatsoever,  where  quiet  and  peaceable  possession  hath 
been  had  of  the  same  for  the  space  of  six  years,  shall  be  adjudged  or  taken  to  be 
defective,  avoided,  or  prejudiced,  for  not  producing  in  court,  upon  trial  or  other- 
wise,  any  writ  of  fieri  facioi,  levari  faeia»,  or  venditioni  exponas,  or  any  returns 
thereupon,  or  for  want  of  proof  that  doe  and  legal  notice  of  the  sales  of  the  same 
was  given,  or  for  not  having  been  recorded  in  the  office  for  recording  such  deeds, 
and  any  judgment  shall  be  prima  facte  evidence  of  the  regularity  of  the  publication 
of  any  original  or  other  writ  upon  which  such  judgment  is  founded  where  quiet  and 
peaceable  possession  hath  been  had  for  the  space  of  six  years  under  a  deed,  grant, 
or  conveyance,  in  pursuance  of  proceedings  thereon.  [A*  amended  by  ike  Acts  oj 
1885,  No.  196.] 

Sec.  8.  All  Persons  to  be  barred  after  Forty  Tears.  —  From  henceforth 
DO  person  or  persons  whatsoever  shall  make  entry  into  any  manors,  lands,  tene- 
ments, or  hereditaments,  at  the  expiration  of  forty  years  next  after  his,  her,  or  their 
right  or  title  to  the  same  first  descended  or  accrued ;  nor  shall  any  person  or  per- 
sons whatsoever  have  or  maintain  any  writ  of  right  or  any  other  real  or  personal 
writ  or  action  for  any  manors,  lands,  tenements,  or  hereditaments  of  the  seisin  or 
possession  of  him,  her,  or  themselves,  his,  her,  or  their  ancestors  or  predecessors, 
than  within  forty  years  next  before  such  writ,  action,  or  suit  so  hereafter  to  be  sued, 
commenced,  or  brought :  Provided,  that  any  person  never  having  right  or  title  of 
entry  as  aforesaid,  and  who  is  now  by  law  excepted  from  the  general  provisions  of 
the  act  of  the  26th  of  March,  1785,  for  the  limitation  of  actions,  and  the  heir  or 
heirs  of  such  person,  may,  within  five  years  from  this  time,  enter,  or  commence  any 
action  or  suit,  as  he,  she,  or  they,  or  his,  her,  or  their  auoestors  or  predecessors, 
might  have  done,  before  the  passage  of  this  act. 

Sec.  9.  Restrloted  to  Philadelphia  Cpnnty.  —  The  fifteenth  section  of  an 
Act  entitled  "  An  Act  relative  to  the  commencement  of  actions,  and  for  other  pur- 
poses," approved  the  fourteenth  day  of  April,  a.d.  1851,  is  hereby  construed  to 
extend  to  and  apply  only  to  writ4  of  right  and  other  writs  pertaining  to  manorial 
lauds  in  the  city  and  county  of  Philadelphia. 

Sec.  10.  Thirty  Tears'  Possession  to  be  Bvidence  of  Title  out  of  Com- 
monwealth. Twenty-one  Tears,  when.  —  In  all  cases  where  there  has  been 
a  continuous  possession  of  lands  or  tenements  for  thirty  years,  it  shall  be  presumed, 
as  between  the  parties  litigant,  other  than  the  Commonwealth,  that  the  title  thereof 
shall  have  been  parted  with  by  the  Commonwealth.  And  whenever  the  title  to 
real  estate  m^ght  have  been  claimed  by  the  Commonwealth,  as  unlawfully  held  by 
any  corporation,  and  the  same  shall  have  passed  into  the  hands  of  a  purchaser,  who 
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shall  have  held  the  same  for  twenty^ne  years,  without  inquisition  made  in  behalf 
of  the  Commonwealth,  the  title  of  such  paichasers,  -their  heirs  and  assigns,  shall  be 
deemed  indefeasible  as  to  any  such  claim  by  the  Commonwealth. 

Sec.  11.  Limitation  of  Claim  for  Oronnd-rent.  —  In  all  cases  where  no 
payment,  claim,  or  demand  shall  haye  been  made  on  account  of  or  for  any  ground- 
rent,  annuity,  or  other  charge  upon  real  estate,  for  twenty-one  years,  or  no  declara- 
tion or  acknowledgment  of  the  existence  thereof  shall  have  bec^  made,  within  that 
period,  by  the  owner  of  the  premises,  subject  to  such  ground-rent,  annuity,  or 
charge,  a  release  or  extinguishment  thereof  shal}  be  presumed,  and  such  ground- 
rent,  annuity,  or  charge  shall  thereafter  be  irrecoverable :  Providedt  that  the  evidence 
of  such  payment  may  be  perpetuated,  by  recording  in  the  recorder  of  deeds'  office 
of  the  proper  county  the  duplicate  of  any  receipt  therefor,  proved  by  oath  or  affir- 
mation to  be  a  true  copy  of  that  signed  and  delivered  in  the  presence  of  the  payer, 
and  witnessed,  at  the  time,  by  the  deponent,  which  recorded  duplicate,  or  the  exem- 
plification of  the  record  thereof,  shall  be  evidence,  until  disproved ;  and  the  evidence 
of  any  such  claim  or  demand  may  be  perpetuated  by  the  record  of  any  judgment 
recovered  for  such  rent,  annuity,  or  charge,  in  any  court  of  record,  or  the  transcript 
therein  filed  of  any  recovery  thereof  by  judgment  before  any  alderman  or  justice  of 
the  peace,  which  records  and  judgments  shall  be  duly  indexed :  Promded,  that  this 
section  shall  not  go  into  effect  until  after  three  years  from  the  passage  of  this  act. 

Sec.  12.  Limitation  of  Claim  for  Apportioned  Ground-rent.  — The  limi- 
tation of  claims  to  or  demands  for  ground-rents,  annuities,  or  other  charges  upon 
real  estate,  prescribed  by  the  seventh  section  of  the  act  to  which  this  is  a  supple- 
ment, shall  be  so  taken  and  construed  as  to  apply  to  any  part  or  proportion  of  such 
ground-rents,  annuities,  rent-charges,  or  other  charges  upon  real  estate  situate  in 
the  Commonwealth  of  Pennsylvania,  whether  apportioned  by  deed  or  other  instru- 
ment of  writing,  or  implied  by  the  acts  of  the  parties ;  and  where  the  owner  or 
owners  of  any  part  or  parts  of  the  premises,  out  of  which  the  said  ground-rent, 
annuity,  rent-charge,  or  other  charge  as  aforesaid  was  originally  reserved,  shall  not 
have  been  called  upon  for,  or  upon  whom  no  claim  or  demand  shall  have  been  made 
for,  payment  of  all  or  any  part  of  said  ground-rent,  annuity,  rent-oharge,  or  other 
charge  as  aforesaid,  for  twenty-one  years,  or  no  declaration  or  acknowledgment  of 
the  existence  thereof  shall  have  been  made,  within  that  period,  by  the  said  owner  or 
owners,  that  a  release  or  extinguishment  thereof  shall  be  presumed,  and  the  same 
thereafter  be  irrecoverable  out  of  the  part  or  parts  of  the  premises  originally  subject 
thereto,  upon  which  no  claim  or  demand  for  payment  shall  have  been  made  as  afore- 
said ;  and  the  Court  of  Common  Pleas,  upon  petition  duly  presented,  may  decree 
such  extinguishment  in  the  same  manner,  upon  the  same  proof,  and  with  the  same 
effect  as  prescribed  in  a  certain  act,  entitled  "  An  Act  relating  to  extinguishment  of 
ground-rent  in  the  city  of  Fhiktdelphia,"  approved  the  twenty-eighth  day  of  April, 
1868. 

Sec.  13.  Peraone  under  Diaabillttos  to  bring  Snita  within  Thirty  Tears. 
—  No  exception  in  any  act  of  assembly  respecting  the  limitation  of  actions  in  favor 
of  persons  non  compotes  mentis,  [mpnsoTied,  femes  covert,  or  minors,  shall  extend  so 
as  to  permit  any  person  to  maintain  any  action  for  the  recovery  of  any  lands  or  tene- 
ments, after  thirty  years  shall  have  elapsed  since  the  right  of  entry  thereto  accrued 
to  any  person  within  the  exceptions  aforesaid :  Provided,  that  all  persons  who  now 
have  rights  unbarred,  and  who  would  be  sooner  barred  by  tliis  section,  shall  not  be 
thereby  barred  for  fire  years  from  the  date  hereof. 

Sec.  14.  Speoifio  Pezformanoe.  Damages  for  Non*performanoe.  Bqnitjr 
of  Redemption.    Implied  or  Reaolting  Tmst.-*No  right  of  entry  shall 
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accrue,  or  action  be  maintained  for  a  specific  performance  of  any  contract  for  the 
sale  of  any  real  estate,  or  for  damages  for  non-compliance  with  any  such  contract,  or 
to  enforce  any  equity  of  redemption,  after  re-entry  made  for  any  condition  broken, 
or  to  enforce  any  implied  or  resulting  trust  as  to  realty,  but  within  five  years  after 
such  contract  was  made  or  such  equity  or  trust  accrued,  with  the  right  of  entry ; 
unless  such  contract  shall  give  a  longer  time  for  its  performance,  or  there  has  been, 
in  part,  a  substantial  performance,  or  such  contract,  equity  of  redemption,  or  trust 
shall  have  been  acknowledged,  by  writing,  to  subsist  by  the  party  to  be  charged 
therewith,  within  the  same  period :  Frovided,  that  as  to  any  one  affected  with  a 
trust,  by  reason  of  his  fraud,  the  said  limitation  shall  begin  to  run  only  from  the 
discovery  thereof,  or  when,  by  reasonable  diligence,  the  party  defrauded  might  have 
discovered  the  same ;  but  no  bona  fide  purchaser  from  him  shall  be  affected  thereby 
or  deprived  of  the  protection  of  the  said  limitation :  Aiul  provided,  that  any  person 
who  would  be  sooner  barred  by  this  section  shall  not  be  thereby  barred  for  two 
years  from  the  date  hereof. 

Sec.  15.  Not  to  nin  In  Favor  of  an  Attomey-at-law.  —  So  much  of  the 
sixth  section  of  the  act  of  2 2d  of  April,  1856,  as  provides  that  no  riglit  of  entry 
shall  accrue,  or  action  be  maintained,  to  enforce  any  implied  or  resulting  trust  as 
to  realty,  within  five  years  after  such  trust  accrued,  be  and  the  same  is  hereby  re- 
pealed, so  far  as  it  relates  to  or  protects  the  title  of  any  attorney >at-law  to  any  lands 
purchased  or  held  by  him,  of  or  for  his  client,  under  or  subject  to  such  trust  or 
trusts. 

Sec.  16.  Suits  to  be  brought  within  One  Tear  after  Bntiy.  — No  entry 
upon  lands  shall  arrest  the  running  of  the  statute  of  limitations,  unless  an  action  of 
ejectment  be  commenced  therefor  within  one  year  thereafter;  nor  shall  sucli  entry 
and  action,  without  a  recovery  therein,  arrest  the  running  of  said  statute  in  respect 
to  another  ejectment,  unless  it  be  brought  within  a  year  after  the  first  shall  have 
been  nonsuited,  arrested,  or  decided  against  the  plaintiff  therein. 

Ssc.  17.  Statute  to  run  against  Remainder -men,  &o.,  nnleas.  —  Wlien 
the  right  of  a  tenant  in  tail  of  any  land  or  ground-rent,  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  the  same,  shall  become  barred  by  reason  of 
the  same  not  having  been  made  or  brought  within  the  period  limited  by  law,  no 
such  entry,  distress,  or  action  shall  be  made  or  brought  by  any  person  claiming  any 
estate,  interest,  or  right  which  such  tenant  in  tail  might  lawfully  have  barred ;  and 
whensoever  the  statute  of  limitation  shall  have  begun,  or  shall  begin,  to  run  against 
the  tenant  in  tail,  it  shall  continue  to  run  against  the  issue,  remainder>man,  or 
reversioner,  unless  arrested  by  the  act  of  the  tenant  in  tail :  Provided,  that  no  per- 
son  shall  be  barred  or  affected  by  force  of  this  act  until  after  the  expiration  of  three 
years  from  the  date  hereof. 

II.  —  Personal  Actions. 

Sec  18.  Personal  Aotions.  —  All  actions  of  trespass  quare  clatuum  fregit,  all 
actions  of  detinue,  trover,  and  replevin  for  taking  away  goods  and  cattle,  all  actions 
upon  account,  and  upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors  or  servants,  all  actions 
of  debt,  gprounded  upon  any  lending  or  contract,  without  specialty,  all  actions  of 
debt  for  arrearages  of  rent,  except  the  proprietaries'  quit*rents,  and  all  actions  of 
trespass,  of  assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them, 
which  shall  be  sued  or  brought  at  any  time  after  the  twenty-fifth  day  of  April, 
Which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  thirteeut 
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shall  be  commenced  and  sued  within  the  time  and  limitation  bereafler  expressed, 
and  not  after ;  that  is  to  say,  the  said  aclions  upon  the  Chat,  other  than  for  slander, 
and  the  said  actions  for  account,  and  the  said  actions  for  trespass,  debt,  detinuo 
and  replevin  for  goods  or  cattle,  and  the  said  actions  of  trespass  quare  elamum 
fregit^  within  six  years  next  after  the  cause  of  such  action  or  suit,  and  not  after. 
And  the  said  actions  of  trespass,  of  assault,  menace,  battery,  wounding,  imprison- 
ment, or  any  of  them,  within  two  years  next  after  the  cause  of  such  actions  or  suit, 
and  not  after.  And  the  said  actions  upon  the  case  for  words,  within  one  year  next 
after  the  words  spoken,  and  not  after. 

Sbc.  19.  Llb^.  —  The  limitation  provided  in  the  hist  paragraph  of  the  first  sec- 
tion of  the  act  entitled  "  An  Act  for  limitation  of  actions,"  passed  the  27th  March, 
171:3,  to  which  this  section  is  supplementary,  in  relation  to  words  spoken,  shall  be 
held  to  extend  to  all  cases  of  slander  and  libel,  whether  spoken,  written,  or  printed. 

Sec.  20.  Action  may  ba  brought  within  One  Year  after  Reveraal  or 
Arrest  of  Judgment.  —  If,  in  any  of  the  said  actions  or  suits,  judgment  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  passed  for 
the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill,  then  and  in 
every  such  case  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the 
case  may  require,  may  commence  a  new  action  or  suit  from  time  to  time,  within  a 
year  after  such  judgment  reversed  or  given  against  the  plaintiff  as  aforesaid,  and 
not  after. 

Sec.  21.  Provlao  in  Favor  of  Persona  nnder  Disabilitiea.  —  Provided^ 
nevertheUis,  that  if  any  person  or  persons  who  is  or  shall  be  entitled  to  any  such 
action  of  trespass,  detinue,  trover,  replevin,  actions  of  account,  debt,  actions  for 
trespass,  for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions  upon  the 
case  for  words,  be,  or  at  the  time  of  any  cause  of  such  action  given  or  accrued^ 
fallen  or  come,  sludl  be  within  the  age  of  twenty-one  jeAnt/eme  covert,  nw  eompot 
mentis,  imprisoned,  or  beyond  the  sea,  that  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  such  times  as 
are  hereby  before  limitedi  after  their  coming  to  or  being  of  full  age,  discoverture, 
of  sound  memory,  at  large,  or  returning  into  this  province,  as  other  persons. 

Sec.  22.  Beyond  Seaa.  —  The  provisions  of  the  act  of  27th  March,  1713.  en- 
titled *'  An  Act  for  limitation  of  actions,"  shall  hereafter  not  extend  to  cases  where 
the  defendant  or  defendants  in  any  suit  shall  be  beyond  sea  at  the  time  of  such 
cause  of  action  accrued:  Provided,  that  such  suit  be  brought  within  the  time 
limited  by  said  act,  after  the  return  of  such  defendant  or  defendants  from  beyond 
sea. 

Sec.  23.  To  ran  against  PUdntUb  beyond  the  Sea,  nnleaa  Citiaens.  — 
The  provisions  in  the  fifth  section  of  the  act  entitled  "An  Act  for  limitation  of 
actions,"  approved  the  twenty-seventh  day  of  March,  1713,  so  far  as  the  same  save 
rights  of  action  to  any  person  or  person  beyond  the  sea,  be  and  the  same  is  here- 
by repealed,  except  so  far  as  respects  citizens  of  the  United  States  of  America ; 
and  it  is  hereby  provided,  that  no  person  other  than  citizens  of  the  United  States 
of  America  as  aforesaid  shall  be  entitled  to  bring  or  enforce  any  of  the  several 
actions  in  the  said  section  mentioned,  that  may  have  been  brought  or  may  hereafter 
be  brought  by  him,  her,  or  them,  notwithstanding  he,  she,  or  they  may  have  been 
or  may  be  beyond  the  sea,  at  the  time  of  any  cause  of  such  action  given  or  accrued, 
fallen  or  come. 

Sec.  24.  Insolvent  Corporationa. — The  provisions  of  the  act  passed  27th 
March,  1713,  entitled  "An  Act  for  the  limitation  of  actions,"  shall  not  hereafter 
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extend  to  any  suit  against  any  corporation  or  body  politic  whicli  may  have  sus- 
pended business,  or  made  any  transfer  or  assignment  in  trust  for  creditors,  or  who 
may  have,  at  the  time  and  after  the  accruing  of  the  cause  of  action,  in  any  manner 
ceased  from  or  suspended  the  ordinary  business  for  which  said  corporation  was 
created. 

Sec.  25.  On  Fromlflsory  Kotea.  —  AU  and  every  such  actions  on  such 
promissory  notes  shall  be  commenced,  sued,  and  brought  within  such  time  as  is 
appointed  for  commencing  or  suing  actions  upon  the  case,  by  an  act  of  this  province 
passed  in  the  eleventh  and  twelfth  years  of  Uie  lat^e  Queen  Anne,  entitled  "  An  Act 
for  limitation  of  actions." 

Sec.  26.  In  Baits  for  Fees,  by  Publlo  Officers.  —The  statute  of  limitations 
be,  and  the  same  is  hereby,  extended  three  years  beyond  the  present  time  limited 
by  law,  in  respect  to  any  actions  to  be  brought  by  any  sheriff,  prothonotary,  re- 
corder of  deeds,  register  of  wills,  or  derk  of  the  Orphans'  Court,  who  has  hereto- 
fore held  office  in  the  counties  of  Westmoreland,  Lycoming,  and  Washington,  for* 
the  recovery  of  any  and  all  fees  due  to  him  or  them.^ 

Sec.  27.  Actions  against  Stockholders  of  Corporations.  —  It  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  the  statutes  of  limitation,  that  no 
suit,  at  law  or  in  equity,  shall  be  brought  or  maintained  against  any  stockholder  or 
director  in  any  corporation  or  association,  to  charge  him  with  any  claim  for  mate- 
rials or  moneys  for  which  said  corporation  or  association  could  be  sued,  or  with*, 
any  neglect  of  duty,  as  such  stockholder  or  director,  except  within  six  years  after* 
the  delivery  of  the  materials  or  merchandise,  or  the  lending  to  or  deposit  of  money 
with  said  corporation  or  association,  or  the  commission  of  such  act  of  negligence  by 
such  stockholder  or  director. 

Sec.  28.  Suits  for  Negligence  against  Passenger  Railway  Companies. 
—  No  suit  against  any  passenger  railway  company  (whose  route  is  wholly  within  the 
county  of  Philadelphia)  for  damages  for  injuries  or  death,  shall  be  brought,  unless^ 
the  same  shall  be  witliin  six  months  from  the  time  the  right  of  action  shall  accrue. 

Sec  29.  Statute  not  to  run  daring  Pendency  of  Certiorari  to  Jnstioea. 
of  the  Peace.  —  In  all  proceedings  hereafter  had  before  a  justice  of  the  peace  of 
this  Commonwealth,  to  recover  in  any  cause  of  action  of  which  he  shall  havQ  juris- 
diction, when  either  party  shall  remove  the  case  after  judgment  rendered  to  any^ 
court  of  common  pleas,  by  writ  of  certiorari,  and  the  judgment  of  the  justice  be 
reversed,  or  set  aside,  by  the  said  court,  and  another  suit  be  instituted  for  the  same 
cause  of  action,  and  the  statute  of  limitations  be  pleaded  by  the  defendant,  or  by 
the  plaintiff  to  any  set-off  the  defendant  may  have,  the  time  during  which  the- 
said  certiorari  was  pending  in  court  shall  not  be  computed  as  part  of  the  six  years 
necessary  to  have  elapsed  since  the  cause  of  action  occurred,  to  make  the  plea  of 
the  statute  of  limitations  a  bar. 

Sec.  80.  Bonds  of  Public  Officers. —  And  whereas,  it  is.  reasonable,  that 
persons  entering  into  bonds  or  recognizances,  as  sureties  for  any  public  officers, 
should  be  exonerated  from  their  responsibUity  within  a  reasonable  term  after  such 
officers  respectively  shall  die,  resign,  or  be  removed  from  office :  There/ore,  it  shall 

1  By  act  80th  AprQ,  1855,  P.  L.  888,  extended  to  Luzerne  and  Monroe  Counties ; 
by  act  Feb.  27,  1861,  P.  L.  61,  to  Mercer  and  Armatrong  Counties  ;  by  act  17th 
March,  1868,  P.  L.  840,  to  (Tnion  County;  by  act  April  8,  1862,  P.  L.  280,  to  the 
officers  of  the  Mayor's  Court  of  Carbondale. 

See  act  Feb.  27, 1869,  extending  the  period  of  limitation  as  to  former  officers  in 
Armstrong  County,  P.  L.  299. 
VOL.  II. — 28 
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not  be  lawful  for  any  person  or  persons  whomsoever  to  oommoioe  and  Twdnfaiin 
any  suit  or  suits  on  any  bonds  or  recognizances  which  shall  hereafter  be  given  and 
entered  into  by  any  person  or  persons,  as  sureties  for  any  public  officer,  from  and 
after  the  expiration  of  the  term  of  seven  years,  to  be  computed  from  the  time  at 
which  the  cause  of  action  shall  have  accrued ;  and  if  any  such  suit  or  suits  shall  be 
commenced  contrary  to  the  intent  and  meaning  of  this  act,  the  defendant  or  defend- 
ants respectively  shall  and  may  plead  the  general  issue,  and  give  this  fact  and  the 
special  matter  in  evidence ;  and  if  the  phiintiff  or  plaintifb  be  nonsuit,  or  if  a  ver- 
dict or  judgment  pass  against  him  or  them  respectively,  the  defendant  or  defmdants 
shall  respectively  recover  double  costs. 

Sec.  31.  Bonds  of  Administrator^  &o. — In  all  oases  where  a  return  of  mMlla 
bona  shall  have  been  made  by  the  sheriff  of  the  proper  county  to  an  execution  against 
any  such  executors  or  administrators,  their  sureties  shall,  on  notice  thereof,  unless 
they  can  show  goods  or  chattels,  lands  or  tenements,  in  some  other  county  which 
may  be  seized  and  taken  in  execution  by  a  ieaMum  Jieri  facioi  to  satisfy  tiie  same, 
be  liable  to  pay  the  amount  of  the  debt  and  costs  therein,  in  actions  brought  against 
them  on  the  said  bonds,  and  such  further  proof  or  evidence  in  support  thereof,  as 
by  law  would  have  entitled  the  suitor  or  suitors  to  recover  his  or  their  demand  of 
the  said  executors  or  administrators  de  boiUs  propriia :  Provided,  such  suits  shall 
be  instituted  against  the  sureties  within  seven  years  after  the  date  of  the  respective 
bonds,  and  the  whole  amount  of  the  sum  of  money  to  be  recovered  thereon  does  not 
exceed  the  penalties  of  the  said  bonds  respectively. 

Sec.  32.  Conatable's  Bonds.  —  Suits  against  the  sureties  mentioned  in  the 
third  section  of  this  act  shall  not  be  sustained,  unless  the  same  be  instituted  within 
three  years  after  the  date  of  such  obligation. 

Sec.  37.  Aotion  to  reoover  Unseated  Ijand  sold  for  Taites.  —  No  action 
for  recovery  of  said  land  shall  lie,  unless  the  same  be  brought  within  five  years  after 
the  sale  thereof  for  taxes  as  aforesaid. 

Sec.  38.  Provided,  that  where  the  owner  or  owners  of  knd  sold  as  aforesaid 
shall,  at  the  time  of  such  sale,  be  an  orphan  or  orphans,  or  insane,  and  residing 
within  the  United  States,  two  years  after  such  disability  is  removed  shall  be  allowed 
such  person  or  persons,  their  heirs  or  legal  representatives,  to  bring  their  suit  or 
action  for  recovery  of  the  lands  so  sold.  .  .  . 

Sec  151.  No  action  shall  be  brought  against  any  justice  of  the  peace,  for  any- 
thing done  in  the  execution  of  his  office,  or  against  constable  or  other  officer,  or 
person  or  persons  acting  as  aforesaid,  unless  commenced  within  six  months  after 
the  act  committed. 


RHODE  ISLAND. 

PUBLIC  STATUTES,  1882.    Title  XXVI.,  Chap.  306. 

Section  1.  Actions  of  Slander. — Actions  of  the  case  for  words  spoken  shall 
be  commenced  and  sued  within  one  ;ear  next  after  the  words  spoken,  and  not  after. 

Sec.  2.  Trespass.  —  Actions  of  trespass  shall  be  commenced  and  sued  within 
four  years  next  after  the  cause  of  action  shall  accrue,  and  not  after. 

Sec.  3.  Of  Aoconnt,  Case  and  I>ebt,  ezoept,  Ao.,  and  of  Detinne  and 
Replevin*  —  All  actions  of  account,  except  on  such  accounts  as  concern  trade  or 
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itiercfaandise  between  merchant  and  merchant,  their  fiictors  and  servants,  all  actions 
of  the  case,  except  for  words  spoken,  all  actions  of  debt  founded  upon  any  contract 
without  specialty  or  brought  for  arrearages  of  rents,  and  all  actions  of  detinue  and 
replevin,  shall  be  commenced  and  sued  within  six  years  next  after  the  cause  of  such 
action  shall  accrue,  and  not  after. 

Sec.  4.  Of  Debt  on  Specialty  and  Covenant.  — All  actions  of  debt  other 
than  those  in  the  preceding  section  specified,  and  all  actions  of  covenant,  shall  be 
commenced  and  sued  within  twenty  years  next  after  the  cause  of  action  shall  accrue, 
and  not  after. 

Sec.  5.  Saving  in  Favor  of  Residents,  against  Absent  Defendants 

If  any  person,  against  whom  there  is  or  shall  be  cause  for  any  action  hereinbefore 
enumerated  in  favor  of  a  resident  therein,  shall,  at  the  time  such  cause  accrue,  be 
without  the  limits  of  the  State,  or  being  within  the  State  at  the  time  such  cause 
accrue,  shall  go  out  of  the  State  before  said  action  shall  be  barred  by  the  provis- 
ions of  this  chapter,  and  shall  not  have  or  leave  property  or  estate  therein  that  can, 
by  the  common  and  ordinary  process  of  law,  be  attached,  then  the  person  entitled 
to  such  action  may  commence  the  same  within  the  time  before  limited,  after  snch 
person  shall  return  into  the  State,  in  such  manner  that  an  action  may,  with  reason- 
able diligence,  be  commenced  against  him  by  the  person  entitled  to  the  same. 

Sec.  6.  General  Saving.  — If  any  person  at  the  time  any  snch  action  shall 
accrue  to  him  shall  be  within  the  age  of  twenty-one  yeara,  a  married  woman,  of 
unsound  mind,  imprisoned,  or  beyond  the  limits  of  the  United  States,  such  person 
may  bring  the  same,  within  such  time  as  is  hereinbefore  limited,  after  such  impedi- 
ment is  removed. 

Sec.  7.  Time  extended  by  Death  of  Parties,  when.  —  If  any  person, 
for  or  against  whom  any  of  such  actions  shall  accrue,  shall  die  before  the  time 
limited  for  bringing  the  same,  or  witliin  sixty  days  after  the  expiration  of  said 
time,  and  the  cause  of  such  action  shall  survive,  such  action  may  be  commenced  by 
or  against  the  executor  or  administrator  of  the  deceased  person,  as  the  case  may 
be,  at  any  time  within  one  year  after  the  granting  of  letters  testamentary  or  of 
administration,  and  not  afterwards,  if  barred  by  the  provisions  of  this  chapter. 

Sec.  8.  Abatement  of  Action,  or  Arrest  of  Judgment.  —  If  any  action 
duly  commenced  within  the  time  limited  and  allowed  therefor  in  and  by  this  chap- 
ter, shall  be  abated  or  otherwise  avoided  or  defeated  by  the  death  of  any  party 
thereto,  or  for  any  matter,  or  if  after  verdict  for  the  plaintiff  the  judgment  shall  be 
arrested,  the  plaintiff  may  commence  a  new  action  for  the  same  cause,  at  any  time 
within  one  year  after  the  abatement  or  other  determination  of  the  original  suit  as 
aforesaid ;  and  if  the  cause  of  action  does  by  law  survive,  his  executor  or  adminis- 
trator may,  in  case  of  his  death,  commence  said  new  action  within  the  said  one  year. 

Sec.  9.  Action  against  Bzecutor  or  Administrator,  how  limited.  —  No 
action  shall  be  brought  against  any  executor  or  administrator  in  his  said  capacity, 
within  one  year  after  the  will  shall  be  proved  or  administration  granted ;  except  for 
medicines  and  attendance  in  the  last  sickness,  and  funeral  chaiges  of  the  deceased, 
and  excepting  also  actions  brought  in  pursuance  of  section  seven  of  tbis  chapter,  nor 
shall  any  action  be  brought  against  any  executor  or  administrator  in  his  said 
capacity,  unless  the  same  shall  be  commenced  within  three  years  next  after  the 
will  shall  be  proved  or  admmistration  shall  be  granted :  Provided^  such  executor 
or  administrator  shall  give  notice  of  his  appointment,  by  publishing  the  same  in 
some  public  newspaper  in  this  State,  nearest  to  the  place  in  which  the  deceased 
person  last  dwelt,  or  in  such  other  manner  as  the  court  of  probate  shall  direct,  said 
periods  to  be  reckoned  from  the  time  of  giving  such  notice. 
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Sec.  10.  Heirm  or  Devisees.  —  No  action  shall  be  brought  against  any  heir 
or  devisee  of  a  deceased  person  for  the  payment  of  the  debts  of  the  ancestor  or 
testator,  within  three  years  next  after  administration  granted  or  probate  of  the  will 
made. 

Sbc.  11.  Bpeoial  Llmitatioiis  saved.  —  The  proTisions  of  this  chapter  shall 
not  apply  to  any  case  in  which  by  special  provision  a  different  time  is  limited. 

Chap.  334. 

Sec.  10.  Forcible  Bntry  and  Detainer.  —  Complaint  as  aforesaid  may  be 
made  within  three  years  after  the  forcible  entry  and  detainer  or  forcible  detainer 
complained  of  be  committed,  and  not  after. 

Chap.  Uh 

Sec  8.  Bnits  on  Penal  Statutes. — All  suits  or  prosecutions  founded  upon  any 
penal  statute,  which  are  whoUy  or  in  part  for  the  use  of  the  prosecutor,  shall  be 
brought  within  one  year,  and  all  other  suits  and  prosecutions  on  such  statute  within 
two  years  after  the  commission  of  the  offence,  unless  otherwise  specially  provided. 

Chap.  260. 

Sec.  10.  Bffeot  of  Limitation  Acts,  fto.,  retained  in  Pnblio  Statates.  — 

Wherever  a  limitation  or  period  of  time  prescribed  in  any  of  the  acts  repealed  by 
this  chapter  for  the  acquiring  of  any  right  or  the  barring  of  any  remedy,  or  for  any 
other  purpose,  shall  have  begun  to  run,  and  the  same  or  any  similar  limitation  is 
prescribed  in  the  Public  Statutes,  the  time  of  limitation  shall  continue  to  run,  and 
shall  have  the  like  effect  as  if  the  whole  period  had  begun  and  ended  under  the 
operation  of  the  Public  Statutes. 
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REVISED  STATUTES,    1882. 

CODE  OF  CIVIL  PROCEDURE.    Part  II.,  Titli  XL 

« 
Chap.  1.  —  Acttons  Generally. 

Section  93.  Bzistlng  Limitations  repealed.  —  The  provisions  of  this  title 
shall  not  extend  to  actions  already  commenced,  or  to  cases  where  the  right  of  ac- 
tion has  already  accrued ;  but  the  statutes  now  in  force  shall  be  applicable  to  such 
cases,  according  to  the  subject  of  the  action,  and  without  regard  to  the  form. 

Sec.  94.  Period  of  Limitatioii,  Answer,  fto.  —  Civil  actions  can  only  be 
commenced  within  the  periods  prescribed  in  this  title  after  the  cause  of  action  shall 
have  accrued,  except  where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute,  and  in  the  cases  mentioned  in  section  93. 

But  the  objection  that  the  action  was  not  commenced  within  the  time  limited  can 
only  be  taken  by  answer. 
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Chap.  9. — Fok  the  Recovebt  of  Real  Pbopeety. 

Sec.  95.  VThen  the  State  will  not  sne. — The  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of 
the  right  or  title  of  the  State  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  twenty  years  before  any  action  or 
other  proceeding  for  the  same  shall  be  commenced ;  or  unless, 

2.  The  State,  or  those  from  whom  it  claims,  shall  have  received  the  rents  and 
profits  of  such  real  property,  or  of  some  part  thereof,  within  the  space  of  twenty 
years. 

Sec.  96.  No  Action  to  be  brought  by  Ghrantee  from  the  State. — No 
action  shall  be  brought  for,  or  in  respect  to,  real  property  by  any  person  claiming 
by  virtue  of  letters-patent  or  grants  from  the  State,  unless  the  same  might  have 
been  commenced  by  the  State  as  hereia  specified,  in  case  such  patent  or  grant  had 
not' been  issued  or  made. 

Sec.  97.  VThen  Actions  by  the  State  or  its  Oranteee  to  be  brought 
within  Twenty  Tears.  —  When  letters-patent  or  grants  of  real  property  shall 
have  been  issued  or  made  by  the  State,  and  the  same  shall  be  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  allegation  of  a  fraudulent 
suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a  material  fact, 
or  wrongful  detaining,  or  defective  titie,  in  such  case  an  action  for  the  recovery  of 
the  premises  so  conveyed  may  be  brought  either  by  the  State,  or  by  any  subsequent 
patentee  or  grantee  of  the  premises,  his  heirs  or  assigns,  within  ten  years  after  such 
determination  was  made,  but  not  after  that  period. 

Sec.  98.  1.  Seisin  within  Twenty  Tears,  when  necessary.  —  No  action 
for  the  recovery  of  real  property,  .or  for  the  recovery  of  the  possession  thereof,  shall 
be  maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  of  the  premises  in  question  within  ten  years  before  the  com- 
mencement of  such  action. 

2.  Person  limited  to  Two  Actions  for  Realty.  —  The  plaintiff  in  all  actions 
for  the  recovery  of  realty  is  hereby  limited  to  two  actions  for  the  same,  and  no  more : 
Provided,  that  the  costs  of  the  first  action  be  first  paid,  and  the  second  action  be 
brought  within  two  years  from  the  rendition  of  the  verdict  or  judgment  in  the  first 
action,  or  from  the  granting  of  a  new  suit  or  discontinuance  therein. 

Sec.  99.  Seisin  within  Twenty  Tears,  when  necessary.  —  No  cause  of 
action,  or  defence  to  an  action,  founded  upon  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the  person  prose- 
cuting the  action  or  making  the  defence,  or  under  whose  title  the  action  is  prosecuted 
or  the  defence  is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was 
seised  or  possessed  of  the  premises  in  question  within  ten  years  before  the  committing 
of  the  act  in  respect  to  which  such  action  is  prosecuted  or  defence  made. 

Sec.  100.  Action  after  Bntry  or  Rif^t  of  Entry.  —  No  entry  upon  real 
estate  shall  be  deemed  sufficient  or  valid,  as  a  claim,  unless  an  action  be  commenced 
thereupon  within  one  year  after  the  making  of  such  entry,  and  within  ten  years  from 
the  time  when  the  right  to  make  such  entry  descended  or  accrued. 

Se&  101.  Possession  presumed.  —  In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establishing  a  legal  title  to  the  prem- 
ises shaJl  be  presumed  to  have  been  possessed  thereof  within  the  time  required  by 
law ;  and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed  to 
have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  such 
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premises  have  been  held  and  possessed  adversely  to  such  legal  title  for  ten  yean 
before  the  commencement  of  such  action. 

Sec.  102.  Ooonpation  under  VITritten  Instnunent.  —  Whenever  it  shall 
appear  that  the  occupant,  or  those  under  whom  be  ckimsj  entered  into  the  posses- 
sion of  premises  under  oiaim  of  title,  exclusive  of  any  other  right,  founding  such 
claim  upon  a  written  instrument,  as  being  a  coureyanoe  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included  in  such  instrument^ 
decree,  or  judgment,  or  of  some  part  of  such  premises  under  such  claim  for  ten  years, 
the  premises  so  induded  shall  be  deemed  to  have  been  held  adversely ;  except  that 
where  the  premises  so  included  consist  of  a  tract  divided  into  lots,  the  possession  of 
one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Sec.  103.  Adverse  PosBesBion.  —  For  the  purpose  of  coustitutmg  an  adverse 
possession  by  any  person  claiming  a  title  founded  upon  a  written  instrument  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases  :  — 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Wliere,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel  or  of 
fencing  timber,  for  the  purposes  of  husbandry  or  the  ordinary  use  of  the  occupant. 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion  of 
such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  enclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have  been 
occupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 

Sec.  104.  PremiseB  actually  occupied  held  adveraelj.  —  Where  it  shall 
appear  that  there  has  been  an  actual  continued  occupation  of  premises,  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded  upon  a  written  instru- 
ment or  a  judgment  or  decree,  the  premises  so  actually  occupied,  and  no  other, 
shall  be  deemed  to  have  been  held  adversely. 

Sec.  105.  Adverse  PoBBeaaion  under  a  Claim  not  TTritten.  —  For  the  pur- 
pose of  constitutiug  an  adverse  possession  by  a  person  claiming  title  not  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases  only :  — 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Sec.  106.  Relation  of  Landlord  and  Tenant  as  affecting  Adverse  Poa- 
session.  —  Wiienever  the  relation  of  landlord  and  tenant  shall  have  existed  between 
any  persons,  the  possession  of  the  tenant  shall  be  deemed  the  possession  of  the  land- 
lord, until  the  expiration  of  ten  years  from  the  termination  of  the  tenancy ;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  ten  years  from  the  time  of 
the  last  payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

Sec.  107.  Descent  cast,  XS£Fect  of.  —  The  right  of  a  person  to  the  possession 
of  any  real  property  sliall  not  be  impaired  or  affected  by  a  descent  being  cast  in  con- 
sequence of  the  death  of  a  person  in  possession  of  such  property. 

Sec.  108.  Persons  under  Disabilities.  —  If  a  person  entitled  to  commence 
any  action  for  the  recovery  of  real  property,  or  to  make  an  entry  or  defence  founded 
on  the  title  to  real  property,  or  to  rents  or  services  out  of  the  same,  be,  at  the  time 
such  title  shall  first  descend  or  accrue,  either  — 

1.  Within  the  age  of  twenty-one  years ;  or, 
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S.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crim- 
inal offence  for  a  term  less  than  for  life,  — 

the  time  daring  which  such  disability  shall  continue  shall  not  be  deemed  any 
portion  of  the  time  in  this  chapter  limited  for  the  commencement  of  such  action  or 
the  making  of  such  entry  or  defence ;  but  such  action  may  be  commenced,  or  entry 
or  defence  made,  after  the  period  of  twenty  years,  and  within  ten  years  after  the 
disability  shall  cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under 
such  disability ;  but  audi  action  shall  not  be  commenced,  or  entry  or  defence  made, 
after  that  period. 

Sec.  109.  No  action  shall  be  commenced  in  any  case  for  the  recovery  of  real 
property,  or  for  any  interest  therein,  against  a  person  in  possession  under  claim  of 
title  by  virtue  of  a  written  instrument,  unless  the  person  claiming,  his  ancestor  or 
grantor,  was  actually  in  the  possession  of  the  same  or  a  part  thereof,  within  forty 
years  from  the  commencement  of  such  action.  And  the  possession  of  a  defendant, 
sole  or  connected,  pursuant  to  the  provisions  of  this  section,  shall  be  deemed  valid 
against  the  world  after  the  lapse  of  said  period. 

Chap.  3. — Time  of  comuxncing  Actions  othxb  than  fok  the  Recovert 

OF  Real  Psofertt. 

Sec.  110.  Peslod  of  Xlmitatlon  preeoribed.  —  The  periods  prescribed  in 
section  ninety-four  for  the  commraicement  of  actions  other  than  for  the  recovery  of 
real  property  shall  be  as  follows :  — 

Sec.  ill.  ViTithin  Twenty  Tears.  —  1.  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States,  or  of  any  State  or  Territory  within  the  United 
States. 

•  S.  An  action  upon  a  bond,  or  other  contract  in  writing,  secured  by  a  mortgage 
of  real  property;  an  action  upon  a  sealed  instrument,  other  than  a  sealed  note  and 
personal  bond  for  the  payment  of  money  only,  whereof  the  period  of  limitation  shall 
be  the  same  as  prescribed  in  the  following  section. 

Sec.  113.  Within  Six  Tears.  —  1.  An  action  upon  a  contract,  obligation,  or 
liability,  express  or  implied,  excepting  those  mentioned  in  section  one  hundred  and 
eleven. 

8.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture. 

3.  An  action  for  trespass  upon  or  damage  to  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  including 
actions  for  the  specific  recovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract,  and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases  which,  heretofore,  were 
solely  cognizable  by  the  Court  of  Chancery,  the  cause  of  action  in  such  case  not  to 
be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party  of  the  facts 
constituting  the  fraud. 

Sec.  113.  ViTithin  Three  Tears.  —  1.  An  action  against  a  sheriff,  coroner,  or 
constable,  upon  a  liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  including  the  non- 
payment of  money  collected  upon  an  execution.  But  this  section  shall  not  apply  to 
an  action  for  an  escape. 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture  where  the  action  is  given 
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to  the  party  aggrieved,  or  to  such  party  and  the  State»  except  where  the  statnte 
imposing  it  prescribes  a  different  UmiUition. 

Sec.  114.  "Within  Two  7ean.  —  1.  An  action  for  libel,  slander,  assault,  bat- 
tery, or  false  imprisonment 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Sec.  115.  VSTithin  One  Tear.  —  1.  An  action  against  a  sheriff  or  other  officer 
for  the  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

Sec.  116.  Action  npon  an  Account  Cuirent  —  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed  to 
*  have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Sec.  117.  Action  for  Penalties,  Ac.  —  An  action  upon  a  statute  for  a  penalty 
or  forfeiture  given,  in  whole  or  in  part,  to  any  person  who  will  prosecute  for 
the  same,  must  be  commenced  within  one  year  after  the  commission  of  the  offence; 
and  if  the  action  be  not  commenced  within  the  year  by  a  private  party,  it  may  be 
commenced  within  two  years  thereafter,  in  behalf  of  the  State,  by  the  attorney- 
general  or  the  solicitor  of  the  circuit  where  the  offence  was  committed,  unless  a 
different  limitation  be  prescribed  in  the  statute  under  which  the  action  is  brought. 

Sec.  118.  Actions  for  other  Relief.  — An  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  ten  years  after  cause  of  action  shall  have 
accrued. 

Sec.  119.  Actions  by  the  State.  —  The  limitations  prescribed  in  this  chapter 
shall  apply  to  actions  brought  in  the  name  of  the  State,  or  for  its  benefit,  in  the 
same  manner  as  to  actions  by  private  parties. 

Chap.  4.  —  General  Fbovisions  as  to  the  Time  of  coioi encikg  Actioks. 

Sec.  120.  VThen  Action  deemed  conunenced. —  An  action  is  commenced 
as  to  each  defendant  when  the  summons  is  served  on  him,  or  on  a  co-defendant^ 
who  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him.  An  attempt 
to  commence  an  action  is  deemed  equivalent  to  the  commencement  thereof,  within 
the  meaning  of  this  title,  when  the  summons  is  delivered,  with  the  intent  that  it 
shall  be  actually  served  to  the  sheriff  or  other  officer  of  the  county  in  which  the  de* 
fendants,  or  one  of  them,  usually  or  last  resided ;  or,  if  a  corporation  be  defendant, 
to  the  sheriff  or  other  officer  of  the  county  in  which  such  corporation  was  estab- 
lished by  law,  or  where  its  general  business  was  transacted,  or  where  it  kept  an 
office  for  the  transaction  of  business. 

Sec.  121.  Exception.  Defendant  ont  of  State.  —  If,  when  the  cause  of 
action  shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  such  action  may 
be  commenced  within  the  times  herein  respectively  limited,  after  the  return  of  such 
person  into  this  State ;  and  if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  State,  or  remain  continuously  absent 
,  therefrom  for  the  space  of  one  year  or  more,  the  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement  of  such 
action. 

Sec.  122.  Exception  as  to  Persons  under  Disabilities.  —  If  a  person  en- 
titled to  bring  an  action  mentioned  in  the  last  chapter,  except  for  a  penalty  .or  for- 
feiture, or  against  a  sheriff  or  other  officer,  for  an  escape,  be,  at  the  time  the  canao 
of  action  accrued,  either  — 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or. 
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8.  Imprisoned  on  a  criminal  charge,  or  in  execution  .under  the  sentence  of  a 
criminal  court  for  a  term  less  than  his  natural  life,  — 

the  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  commencement 
of  the  action ;  except  that  the  period  within  which  the  action  must  be  brought  can- 
not be  extended  more  than  five  years  by  any  such  disability,  except  infancy ;  nor  can 
it  be  so  extended,  in  any  case,  longer  than  one  year  after  the  disability  ceases. 

Sec.  123.  Death  of  Person  entitled  before  Umitation  expires.  —  If  a 
person  entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced by  his  representatives,  after  the  expiration  of  that  time,  and  within  one  year 
from  his  death.  If  a  person  against  whom  an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  against  his  executors  or  administrators  after 
the  expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters  testa- 
mentary  or  of  administration. 

Sec.  124.  Aotiona  by  Aliens.  —  When  a  person  shall  be  an  alien  subject  or  a 
citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
the  war  shall  not  be  part  of  the  period  limited  for  the  commencement  of  the  action. 

Sec.  125.  VThen  Judgment  reversed.  —  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  be  reversed  on  appeal, 
the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs  or  representatives, 
may  commence  a  new  action  within  one  year  after  the  reversal. 

Sec.  126.  Time  of  Stay  by  Injunction,  &o.  —  When  the  commencement  of 
an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  shall  not  be  part  of  the  time  limited  for 
the  commencement  of  the  action. 

Sec.  127.  Disability  not  available.  —  No  person  shall  avail  himself  of  a  dis- 
ability, unless  it  existed  when  lus  right  of  action  accrued. 

Sec.  128.  Coexisting  Disabilities,  t—  When  two  or  more  disabilities  shall  co- 
exist at  the  time  the  right  of  action  accrues,  the  limitation  shall  not  attach  until  they 
all  be  removed. 

Sec.  129.  Bills,  Notes,  fto. — This  title  shall  not  affect  actions  to  enforce  the 
payment  of  biUs,  notes,  or  other  evidences  of  debt,  issued  by  moneyed  corporations, 
or  issued  or  put  in  circulation  as  money. 

Sec  130.  This  Title  not  to  affect  Actions  against  Directors  or  Stock- 
holders. —  This  title  shall  not  affect  actions  against  directors  or  stockholders  of  a 
moneyed  corporation,  or  banking  associations,  to  recover  a  penalty  or  forfeiture  im* 
posed,  or  to  enforce  a  liability  created  by  law ;  but  such  actions  must  be  brought 
within  six  years  after  the  discovery  by  the  aggrieved  party  of  the  facts  upon  which 
the  penalty  or  forfeiture  attached,  or  the  liability  was  created,  unless  otherwise  pro- 
vided in  the  law  under  which  such  corporation  is  organized. 

Sec.  131.  Acknowledgment  or  New  Promise  must  be  in  VITriting.  — 
No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of  the  operation  of  this  title,  unless  the  same 
be  contained  in  some  writing  signed  by  the  party  to  be  chaiged  thereby ;  but  pay- 
ment of  any  part  of  principal  or  interest  is  equivalent  to  a  promise  in  writing. 

GENERAL  STATUTES,  1882.    Chap.  85. 

Sec.  2185.  Action  for  Causing  Death.  —  All  such  actions  must  be  brought 
within  two  years  from  the  death  of  such  person,  and  the  executor  or  administrators 
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plaintiff  is  the  action,  shall  be  liable  to  costs,  in  ease  there  be  a  yerdiot  for  iiie  de- 
fendant or  non-snit,  or  discontinuance,  oat  of  the  goods,  chattels,  and  lands  of  the 
testator  or  intestate  if  any,  and  if  none,  then  oat  of  the  proper  goods  and  chattels 
of  such  executor  or  administrator. 

Chap.  90. 

Sec.  2298.  Forcible  Bntry  and  Detainer.  —  Thej  which  keep  their  posses- 
sions with  force  in  any  lands  and  tenements  whereof  they  or  their  ancestors,  or 
they  whose  estate  they  have  in  such  lands  and  tenements,  have  continued  their 
possessions  in  the  same  by  three'  years  or  more,  shall  not  be  endangered  by  force 
of  this  chapter. 


SOUTH  DAKOTA. 

(See  North  Dakota,  anie,  p.  876.) 


TENNESSEE. 

STATUTES,  1884.    (Milliken  and  Vbetrbes.)    Paet  HI.,  Tkle  I., 

Chap.  2. 

Abt.  I.  —  Qenehal  Pbovisioks. 

Section  3448.  Commenoement  of  an  Action.  —  The  suing  out  of  a  sum- 
mons is  the  commencement  of  an  action,  within  the  meaning  of  this  chapter, 
whether  it  be  executed  or  not,  if  the  action  is  duly  prosecuted  and  continued  by  the 
issuance  of  alias  process  from  term  to  term,  or  recommenced  within  one  year  after 
the  failure  to  execute. 

Sec.  3449.  Judgment  arrested  or  reversed.  — If  the  action  is  commenced 
within  the  time  limited,  but  the  judgment  or  decree  is  rendered  against  the  plain- 
tiff upon  any  ground  not  concluding  his  right  of  action,  or  where  the  judgment  or 
decree  is  rendered  in  favor  of  the  plaintiff,  and  is  arrested  or  reversed  on  appeal, 
the  plaintiff  or  his  representatives  and  privies,  as  the  case  may  be,  may,  from  time 
to  time,  commence  a  new  action  within  one  year  after  the  reversal  or  arrest. 

Sec.  3450.  Action  enjoined.  —  When  the  commencement  of  an  action  is 
stayed  by  injunction,  the  time  of  the  continuance  of  the  injunction  is  not  to  be 
counted. 

Sec.  3451.  DiaabiUtieB.  —  If  the  person  entitled  to  commence  an  action  is,  at 
the  time  the  cause  of  action  accrued,  either— 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Of  unsound  mind ;  or, 

3.  A  married  woman ;  or, 

4.  Beyond  the  limits  of  the  United  States  and  the  Territories  thereof,  — 

Such  person,  or  the  representatives  and  privies,  as  the  case  may  be,  may  commence 
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the  action  after  the  remoyal  of  such  disability^  within  the  time  of  limitation  for  the 
particular  cause  of  action,  unless  it  exceed  three  years,  and  in  that  case  within 
three  years  from  the  removal  of  such  disability. 

Sec.  3452.  Bzoeptloiis.  —  The  provisions  of  the  foregoing  section  shall  not 
apply  to  actions  on  a  statate  for  a  penalty  or  forfeiture  or  to  actions  against  the 
estate  of  a  deceased  person,  brought  more  than  seven  years  from  the  death  of  the 
deceased  and  the  time  the  cause  of  action  accrued,  nor  to  cases  provided  for  in 
section  3463. 

Skc.  3453.  Disability  must  esdst  when  Right  of  Action  accmes. No 

person, can  avail  himself  of  a  disability  unless  it  existed  when  his  right  of  action 
accrued;  but  when  two  or  more  disabilities  then  exist,  the  limitation  does  not 
attach  until  all  are  removed. 

Skc.  3454.  Time  not  counted  in  Case  of  Death.  — The  time  between  the 
death  of  a  person  and  the  grant  of  letters  testamentary  or  of  administration  on  his 
estate,  not  exceeding  six  months,  and  the  six  months  within  which  a  personal 
representative  is  exempt  from  suit,  is  not  to  be  taken  as  a  part  of  the  time  limited 
for  commencing  actions  which  lie  against  such  personal  representative. 

Sec.  3455.  Definition  of  Actiona.  — The  word  "action"  in  this  chapter  in- 
cludes motions,  garnishments,  petitions,  and  other  legal  proceedings  for  the  redress 
of  civil  injuries. 

Sec.  3456.  Actiona  by  or  againat  the  State  not  barred.  —  The  provisions 
of  this  chapter  do  not  apply  to  actions  brought  either  by  or  against  the  State  of 
Tennessee,  unless  otherwise  expressly  provided. 

Sec.  3457.  Statute  auspended  in  Consequence  of  Civil  War.  —  No  stat- 
ute of  limitation  shall  be  held  to  operate  from  and  after  the  sixth  day  of  May, 
1861,  to  the  first  day  of  January,  1867,  and  from  the  latter  date  the  statutes  of 
limitations  shall  commence  their  operation  according  to  existing  laws,  and  the  time 
between  the  sixth  day  of  May,  1861,  and  the  first  day  of  January,  1867,  shall  not 
be  computed,  nor  shall  any  writ  of  error  be  refused  or  barred  in  any  suit  decided 
since  the  sixth  day  of  May,  1861,  or  within  one  year  immediately  prior  to  that  date, 
by  reason  of  lapse  of  time. 

Sec.  3458.  "When  Defendant  resides  out  of  State.  —  If  at  anytime  any 
cause  of  action  shall  accrue  against  any  person  who  shall  be  out  of  this  State,  the 
action  may  be  commenced  within  the  time  limited  therefor  after  such  persons  shall 
have  come  into  the  State,  and  after  any  cause  of  action  shall  have  accrued ;  if  the 
person  against  whom  it  has  accrued  shall  be  absent  from  or  reside  out  of  the  State, 
the  time  of  his  absence  or  residence  out  of  the  State  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Art.  n.  —  Limitation  op  Real  Actions. 

Sec.  3459.  Seven  Tears  vests  Bstate,  when.  —  Any  person  having  had, 
by  himself  or  those  through  whom  he  claims,  seven  years'  adverse  possession  of  any 
lands,  tenements,  or  hereditaments  granted  by  this  State  or  the  State  of  North 
Carolina,  holding  by  conveyance,  devise,  grant,  or  other  assurance  of  title,  purport- 
ing to  convey  an  estate  in  fee,  without  any  claim  by  action  at  law  or  in  equity,  com- 
menced within  that  time  and  effectually  prosecuted  against  him,  is  vested  with  a 
good  and  indefeasible  title  in  fee  to  the  land  described  in  his  assurance  of  title. 

Sec  3460.  Seven  Tears'  Neglect  bars  Action.  —  And,  on  the  other  hand, 
any  person,  and  those  claiming  under  him,  neglecting  for  the  said  term  of  seven 
years  to  avail  themselves  of  the  benefit  of  any  title,  legal  or  equitable,  by  action  at 
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law  or  in  equity,  effectually  proaeonted  against  the  person  in  possession,  as  in  the 
foregoing  section,  are  forever  barred. 

S£C.  3461.  Snlt  must  be  brought  within  Seven  Tears.  — No  person,  or 
any  one  claiming  under  him,  shall  have  any  action,  either  at  law  or  in  equity,  for 
any  lands,  tenements,  or  hereditaments,  but  within  seven  years  after  the  right  of 
action  has  accrued. 

Sec.  3462.  School  Lands. — The  provisions  of  the  foregoing  sections  do  not 
apply  to  lands,  tenements,  or  hereditaments  reserved  for  the  use  of  schools. 

Sec.  3463.  Twenty  Tears'  Adverse  Possession  bars  Husband  and 
Wife,  when.  —  A  continuous  adverse  possession  of  twenty  years  or  more  of  hmd, 
held  under  a  conveyance  from  husband  and  wife,  executed  upon  valuable  consider^ 
ation,  without  fraud  upon  the  wife,  and  registered  more  than  twenty  years  before 
any  suit  commenced,  shall  be  an  absolute  bar  to  any  suit  by  husband  and  wife,  or 
either  of  them,  or  any  person  claiming  title  by  or  through  either  of  them,  whether 
the  said  wife  was  privily  examined  or  not. 

Sec.  34G3  a,  VIThat  Possession  is  not  adverse.  —  Possession  is  not  adverse, 
within  the  meaning  of  this  article,  as  to  any  person  claiming  a  right  or  interest  in 
the  hmd,  when  taken  and  continued  under  a  title  bond,  mortgage,  or  other  instru- 
ment acknowledging  that  right  or  interest,  or  when  taken  and  continued  in  subordi- 
nation to  the  right  or  interest  of  another. 

Skc.  3464.  Suits  against  Purohasers  of  Real  Bstate  at  Judioial  Sales 
before  June  8, 1861.  —  No  suit  or  suits  shall  be  hereafter  brought  in  any  court 
whatever  in  this  State,  for  the  recovery  or  possession  of  any  real  estate,  or  land  of 
any  kind,  or  any  legal  or  equitable  interest  therein,  when  the  defendant,  his  heirs 
or  assigns,  claims  such  laud  or  real  estate,  or  any  interest  therein,  under  and  by 
virtue  of  any  sale  of  said  land  or  real  estate,  or  interest  therein,  which  sale  may  have 
been  made  under  and  by  virtue  of  any  judgment  or  decree  of  any  county,  circuit,  chan- 
cery, or  supreme  court,  or  other  court  of  record  in  this  State,  before  the  eighth  day 
of  June,  1861,  unless  such  suit  or  suits,  action  or  actions,  shall  be  brought  within 
seven  years  from  and  after  the  first  of  January,  1867 ;  and  the  limitation  herein 
prescribed  for  suits  and  actions  shall  apply  to  all  bills  of  review  or  writs  of  error, 
brought  to  review  or  reverse  any  decree  of  any  of  the  aforesaid  courts,  ordering  the 
sale  of  any  land  or  real  estate,  before  the  eighth  day  of  June,  1861 . 

Sec  3465.  Restriotion  to  Bill  for  Partition,  fto. — The  provisions  of  thd 
above  section  shall  apply  only  to  such  sales  as  were  made  or  ordered  for  the  pur- 
poses of  partition,  division,  or  reinvestment,  and  where  the  proceedings  under 
which  such  sale  was  made  or  ordered,  was  by  original  bill  or  petition.  All  suits  or 
actions  not  brought  within  the  seven  years  aforesaid  shall  be  forever  barred. 

Art.  III. — LntiTATiON  op  Actioks  othbb  than  real. 

Sec.  3466.  Actions  to  be  oommenoed  within  the  Time  limited.  —  All 

civil  actions,  other  than  those  for  causes  embraced  in  the  foregoing  article,  shall  be 
commenced  after  the  cause  of  action  has  accrued,  within  the  periods  prescribed  in 
this  chapter,  unless  otherwise  expressly  provided. 

Sec.  3467.  Property  lost  at  Oaming.  —  Actions  to  recover  money  or  goods 
lost  at  any  kind  of  gambling  or  betting,  and  paid  or  delivered,  if  brought  by  the 
loser,  shall  be  commenced  within  ninety  days  next  after  such  payment  or  delivery. 
If  brought  for  the  use  of  the  wife,  child,  or  children  or  next  of  kin,  within  twelve 
months  from  the  expiration  of  the  ninety  days ;  if  by  a  creditor  of  the  loser,  within 
twenty-four  months  from  the  end  of  said  ninety  days. 
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Sbc.  3468.  Slander.— Actions  for  slanderoas  words  spoken  shall  be  com- 
menced within  six  months  after  the  words  are  uttered. 

Sec.  3469.  Libel,  Penonal  Injuries,  Ac. — Actions  for  libel,  for  injuries  to 
the  person,  false  imprisonment,  malicious  prosecution,  criminal  conversation,  se- 
duction, breach  of  marriage  promise,  and  statute  penalties,  within  one  year  after 
cause  of  action  accrued. 

Sec.  3470.  Injuries  to  Property,  fto. — Actions  for  injuries  to  personal  or 
real  property;  actions  for  the  detention  or  conversion  of  personal  property, — 
within  three  years  from  the  accruing  of  the  cause  of  action. 

Sec.  3471.  Against  Sureties  of  Collecting  Officer,  when  Process  re- 
turned  satisfied.  —  Actions  against  sureties  of  any  collecting  officer  for  failing  to 
pay  over  money  collected,  when  he  has  made  return  of  an  execution  or  other 
process,  that  the  money  is  made  or  the  process  satisfied,  within  three  years  from  the 
return  of  the  process. 

Sec.  3472.  Use  and  Occupation,  Rent,  Surety  for  Official  Delinquen- 
cies, Ac.  —  Actions  for  the  use  and  occupation  of  land  and  for  rent,  actions  against 
the  sureties  of  guardians,  executors,  and  administrators,  sheriffs,  clerks,  and  other 
public  officers,  for  nonfeasance,  misfeasance,  and  malfeasance  in  office ;  actions  on 
contracts  not  otherwise  expressly  provided  for, — within  six  years  after  the  cause 
of  action  accrued. 

Sec.  3473.  Ouardians,  Executors,  Administrators,  Public  Officers,  on 
Judgments,  Ac.  —  Actions  against  guardians,  executors,  administrators,  sheriffs, 
clerks,  and  other  public  officers  on  their  bonds ;  actions  on  judgments  and  decrees 
of  courts  of  record  of  this  or  any  other  State  or  government,  and  all  other  cases  not 
expressly  provided  for, — within  ten  yean  after  the  cause  of  action  accrued. 

Sec.  3474.  Exception  in  Pavor  of  Merchants'  Accounts.  —  The  limita- 
tions herein  provided  do  not  apply  to  such  actions  as  concern  the  trade  of  mer- 
chandise between  merchant  and  merchant,  their  agents  and  factors,  while  the 
accounts  between  them  are  current. 

Sec  3475.  Mutual  Accounts  between  Individuals. —When  there  are 
mutual  accounts  between  persons  who  are  not  merchants,  the  time  is  computed 
from  the  true  date  of  the  last  item,  unless  the  account  is  liquidated  and  a  balance 
struck. 

Sec.  3476.  Notes  issued  as  Money.  —  The  provisions  of  this  chapter  do  not 
apply  to  actions  to  enforce  payment  of  bills,  notes,  or  other  evidences  of  debt 
issued  or  put  in  circulation  as  money. 

Sec.  3477-  Time  runs  from  Aoorual  of  Right,  not  Demand.  —  When  a 
right  exists,  but  a  demand  is  necessary,  to  entitle  the  party  to  an  action,  the  limita- 
tion commences  from  the  time  the  plaintiff's  right  to  make  the  demand  was  com* 
pleted,  and  not  from  the  date  of  the  demand. 

Sec  3478.  Prom  Recovery  against  Principal  for  Default  of  Agent.  — 
When  an  injury  arises  from  the  act  or  omission  of  a  deputy  or  agent,  the  time  for 
the  limitation  of  an  action  by  the  principal  against  such  deputy  or  agent  does  not 
commence  to  run  until  the  liability  of  the  principal  for  the  act  or  omission  is  ascer- 
tained by  suit  of  the  aggrieved  party  against  such  principal  or  otherwise. 

Sec  3479.  Prom  Payment  of  Money  by  Surety,  or  Judgment  against 
him.  —  So,  also,  the  time  for  the  limitation  of  an  action  by  surety  or  accommoda- 
tion indorser  against  his  principal  on  negotiable  paper,  or  for  any  matter  growing 
out  of  the  suretyship,  does  not  commence  to  run  until  judgment  is  rendered  against 
the  surety  or  indorser,  or  he  has  paid  the  money. 

8x0.  3480.  Action  barred  in  another  State.  —  When  the  statute  of  limita- 
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tdons  of  another  State  or  goTemment  has  created  a  bar  to  an  action  upon  a  cause 
accruing  therein,  whilst  the  party  to  be  charged  was  a  resident  in  such  State  or 
under  such  goyernment,  the  bar  is  equally  effectual  in  this  State. 

Sec.  3481.  Against  Personal  Representative  by  Resident  and  Non-reel- 
dent.  —  Actions  against  the  personal  representatives  of  a  deceased  person  shall  be 
commenced  by  a  resident  of  the  State  within  two  years,  and  by  a  non-resident 
within  three  years,  after  the  qualification  of  the  personal  representative,  if  the  cause 
of  action  accrued  in  the  lifetime  of  the  deceased,  or  otherwise  from  the  time  the 
cause  of  action  accrued. 

Sec.  34S2.  Delay  upon  Bpeoial  Request  not  oonnted.  —  Any  delay 
granted  by  the  person  entitled  to  sue  at  the  special  request  of  the  personal  repre- 
sentative, shall  not  be  counted  in  the  time  specified  in  the  foregoing  section. 

Sec.  3483.  Seven  Tears-  Bar  in  Favor  of  Deoedents'  Estates.  —  But  all 
actions  against  the  personal  representatives  of  a  decedent  for  demands  against  such 
decedent  shall  be  brought  within  seven  years  after  his  death,  notwithstanding  any 
disability  existing,  otherwise  they  will  be  forever  barred. 

PaET  I.,  TiTLS  L,  CHi.P.  8. 

Sec.  45.  Construction  of  Statute.  — ...  Where  the  limitation  is  uncertain, 
by  reason  of  its  application  to  forms  of  action  abolished  by  this  Code,  the  longest 
time  prescribed  for  the  commencement  of  an  action  in  any  form  for  such  cause  shall 
be  allowed. 

Paet  it.,  TrrLB  III.,  Chap.  8,  Art.  19. 

Sec.  3117-  Suits  against  Decedents*  Bstates.  —  The  creditors  of  deceased 
persons,  if  they  reside  within  this  State,  shall  within  two  years,  and  if  without^ 
shall  within  three  years  from  the  qualification  of  the  executor  or  administrator, 
exhibit  to  them  their  accounts,  debts  and  claims,  aud  make  demand,  and  bring  suit 
for  the  recovery  thereof,  or  be  forever  barred  in  law  and  equity. 

Skc.  3118.  Suspension  tlirough  Request  of  Bzecutor.  —  But  if  any  credi- 
tor, after  making  demand  of  his  debt  or  claim,  delay  to  bring  suit  for  a  definite 
time,  at  the  special  request  of  the  executor  or  administrator,  the  time  of  such  delay 
shall  not  be  counted  in  said  periods  of  limitation. 

Sec.  3119.  Bacoeption  through  Disability.  —  Infants,  persons  of  unsoimd 
mind,  and  married  women,  may  bring  their  several  actions  within  one  year  after  the 
removal  of  their  respective  disabilities,  notwithstanding  the  lapse  of  said  periods  of 
two  and  three  years ;  so  that  such  suit  be  brought  within  seven  years  after  the 
death  of  the  debtor,  if  the  cause  of  action  accrued  in  his  lifetime,  or  otherwise 
within  seven  years  from  the  time  the  cause  of  action  accrued. 

Pakt  m..  Title  II.,  Chap,  4. 

Sec.  4078.  Forcible  Bntry  and  Detainer.  —  The  uninterrupted  occupation 
or  quiet  possession  of  the  premises  in  controversy  by  the  defendant  for  the  space  of 
three  entire  years  together,  immediately  preceding  the  commencement  of  the  action, 
is,  if  the  estate  of  the  defendant  has  not  determined  within  that  time,  a  bar  to  a^y 
proceeding  under  this  article. 
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TEXAS. 

EETISED  CrVIL  STATUTES,  1889.    Title  62. 

Limitations. 

Chap.  1.  — Limitation  q/  Actions  Jbr  Land. 

A&TicLE  3191.  Three  Tears'  PossesBloii,  when  a  Bar,  -^Everj  suit  to  be 
instituted  to  recover  real  estate,  as  against  anj  person  in  peaceable  and  adverse 
possession  thereof  under  title  or  color  of  title,  shall  be  instituted  within  three 
years  next  after  the  cause  of  action  shall  have  accrued,  and  not  afterward. 

Aet.  3192.  " Title  "  and  "  Ck)lor  of  Titie  -  defined.  —By  the  term  "  title,"  as 
used  in  the  preceding  article,  is  meant  a  regular  chain  of  transfer  from  or  under 
the  soyereignty  of  the  soil,  and  by  "  color  of  title  "  is  meant  a  consecutive  chain 
of  such  transfer  down  to  such  person  in  possession,  without  being  regular,  as 
if  one  or  more  of  the  memorials  or  muniments  be  not  registered,  or  not  duly 
registered,  or  be  only  in  writing,  or  such  h'ke  defect  as  may  not  extend  to  or  in- 
clude the  want  of  intrinsic  fairness  and  honesty ;  or  when  ^e  party  in  possession 
shall  hold  the  same  by  a  certificate  of  head  right,  land  warrant  or  land  script,  with 
a  chain  of  transfer  down  to  him  in  possession. 

Art.  3193.  Five  Tean*  PoBsesBion,  when  a  Bar.  —  Every  suit  to  be  insti- 
tuted to  recover  real  estate  as  agaiust  any  person  having  peaceable  and  adverse 
possession  thereof,  cultivating,  using,  or  enjoying  the  same  and  paying  taxes 
thereon,  if  any,  and  claiming  under  a  deed  or  deeds  duly  registered,  shall  be  in- 
stituted within  five  years  next  after  the  cause  of  action  shall  have  accrued,  and  not 
afterwards :  Provided,  that  this  article  shall  not  apply  to  any  one  in  possession  of 
land,  who,  in  the  absence  of  this  statute  [article],  would  deraign  title  through  a 
forged  deed :  Provided  Jkrtker,  that  no  one  claiming  under  a  forged  deed,  or  deed 
executed  under  a  forged  power  of  attorney,  shall  be  allowed  the  benefits  of  this 
article. 

Abt.  3194.  Ten  Tears'  PoBaeMion,  when  a  Bar.  —  Any  person  who  has  a 
right  of  action  for  the  recovery  of  any  lands,  tenements,  or  hereditaments  agamst 
another  having  peaceable  and  adyerse  possession  thereof,  cultivating,  using,  or 
enjoying  the  same,  shall  institute  his  suit  therefor  within  ten  years  next  after  his 
cause  of  action  shall  haye  accrued,  and  not  afterward. 

Art.  3195.  Ten  Tean'  PoaaeMion  oonstmed  to  embraoe,  what. — The 
peaceable  and  adverse  possession  contemplated  in  the  preceding  article,  as  against 
the  person  having  right  of  action,  shall  be  construed  to  embrace  not  more  than  one 
hundred  and  sixty  acres,  including  the  improvements,  or  the  number  of  acres 
actually  inclosed,  should  the  same  actually  exceed  one  hundred  and  sixty  acres ; 
but  when  such  possession  is  taken  and  held  under  some  written  memorandum  of 
title,  other  than  a  deed,  which  fixes  the  boundaries  of  the  possessor's  claim  and 
is  duly  registered,  such  peaceable  possession  shall  be  construed  to  be  coextensive 
with  the  boundaries  specified  in  such  instrument. 

Abt.  3196.  PosseBsion  gives  foil  Title,  when.  —  Wheneyer  in  any  case  the 
action  of  a  person  for  the  recovery  of  real  estate  is  barred  by  any  of  the  provisions 
of  this  chapter,  the  person  having  such  peaceable  and  adverse  possession  shall  be 
held  to  have  full  title,  precluding  all  claims. 
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Abt.  3197.  ''Peaceable  PosseMion"  defined. — ''Peaceable  posseasion, 
within  the  meaning  of  this  chapter,  is  such  as  is  continuous,  and  not  interrupted 
by  adverse  suit  to  recover  the  estate. 

Abt.  3198.  "Advene  PoBsession'' defined.  —  "Adverse  possession "  is  an 
actual  and  visible  appropriation  of  the  land,  commenced  and  continued  under  a 
claim  of  right  inconsistent  with  and  hostile  to  the  claim  of  another. 

Art.  3199.  PosseMion  may  be  held  by  Different  Peraona.  —  Peaceable 
and  adverse  possession  need  not  be  continued  in  the  same  person,  but  when  held 
by  different  persons  successively  there  must  be  a  privity  of  estate  between  them. 

Art.  3200.  Iiimitatlon  not  to  nin  agalnat  State  nor  favor  Adverae 
Holder  of  Road.  —  The  right  of  the  State  shall  not  be  barred  by  any  of  the 
provisions  of  this  chapter,  nor  shall  any  person  eyer  acquire,  by  occupancy  or 
adverse  possession,  any  right  or  title  to  any  part  or  portion  of  any  road,  street, 
sidewalk  or  grounds  which  belong  to  any  town,  city,  or  county,  or  which  have  been 
donated  or  dedicated  to  public  use  to  any  such  town,  city,  or  county  by  the  owner 
thereof,  or  which  have  been  Lud  out  or  dedicated  in  any  manner  to  public  use  in 
any  town,  city,  or  county  in  this  State :  Provided,  this  act  shall  not  apply  to  any 
alley  laid  out  across  any  block  or  square  in  any  city  or  town.     \A9  amended 

1887.] 
Art.  3201.  Doea  not  mn  agalnat  mCantB,  Married  Women,  fta — If  a 

person  entitled  to  commence  suit  for  the  recovery  of  real  property,  or  to  make  any 
defence  founded  on  the  title  thereto,  be,  at  the  time  such  title  shall  first  descend  or 
the  adverse  possession  commence,  — 

1.  Under  the  age  of  twenty-one  yean;  oTi 

2.  A  married  woman ;  or, 
8.  Of  unsound  mind;  or, 
4.  A  person  imprisoned,  — 

the  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any  por- 
tion of  the  time  limited  for  the  commencement  of  such  suit  or  the  making  of  such 
defence ;  and  such  person  shall  have  the  same  time,  after  the  removal  of  bis  di»- 
ability,  iliat  is  allowed  to  others  by  the  provisions  of  this  chapter. 


Chap.  9.  Umitaiion  ofPertonal  Jctiom. 

Art.  8202.  Aotiona  to  be  oommenoed  in  One  Tear.  —  There  shall  be 
commenced  and  prosecuted  within  one  year  after  the  cause  of  action  shall  have 
accrued,  and  not  afterward,  all  actions  or  suits  in  court,  of  the  following  descrip- 
tion :  — 

1.  Actions  for  injuries  done  to  the  person  of  another. 

2.  Actions  for  malicious  prosecution  or  for  injuries  done  to  the  character  or 
reputation  of  another  by  libel  or  slander. 

8.  Actions  for  damages  for  seduction,  or  breach  of  promise  of  marriage. 

4.  Actions  for  injuries  done  to  the  person  of  another  where  death  ensued  from 
such  injuries ;  and  the  cause  of  action  shall  be  considered  as  haying  accrued  at  the 
death  of  the  party  injured. 

Art.  3203.  Aotiona  to  be  oommenoed  in  Two  Teara.  —  There  shall  be 
commenced  and  prosecuted  within  two  years  after  the  cause  of  action  shall  have 
accrued,  and  not  afterward,  all  actions  or  suits  in  court  of  the  following  descrip- 
tion: — 

1.  Actions  of  trespass  for  mjory  done  to  the  estate  or  the  property  of  another. 
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2.  Aotions  for  detainiBg  tber  peraonal  property  of  another,  and  for  oonverting 
such  personal  property  to  one's  own  use. 

3.  Actions  for  takiug  or  carrying  away  the  goods  and  chattels  of  another. 

4.  Actions  for  debt  where  the  indebtedness  is  not  erideixced  by  a  contract  in 
writing. 

5.  Actions  upon  stated  or  open  accounts,  other  than  such  mutual  and  current 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  agents. 

Aet.  3204.  Sliall  nu  agalnat  each  Item,  when.  —  In  all  accounts,  except 
those  between  merchant  and  merchant  as  aforesaid,  their  factors  and  agents,  the 
respective  times  or  dates  of  the  delivery  of  the  several. articles  charged  shall  be  par- 
ticularly specified,  and  limitation  shall  run  against  each  item  from  the  date  of  such 
delivery,  unless  otherwise  specially  contracted. 

Art.  3203.  What  Aotioas  barrod  in  Fonr  Tears.  —  Theipe  shall  be  com- 
menced and  prosecut'cd  within  four  years  after  the  cause  of  action  shall  have  accrued, 
and  not  afterward,  all  actions  or  suits  in  court  of  the  following  description :  — 

1.  Actions  for  debt,  when  the  indebtedness  is  evidenced  by  or  founded  upon  any 
contract  in  writing. 

2.  Actions  for  the  penalty,  or  for  damages  on  the  penal  clause  of  a  bond  to- 
convey  real  estate. 

3.  Actions  by  one  partner  against  his  copartner  for  a  settlement  of  the  partner- 
ship accounts,  or  upon  mutual  and  current  accounts  concerning  the  trade  of  mer- 
chandise between  merchant  and  merchant,  their  factors  or  agents ;  and  the  cause  of 
action  shall  be  considered  as  havmg  accrued  on  a  cessation  of  the  dealings  in  whicht 
they  were  interested  together. 

Abt.  3206.  On  Bond,  of  Saceoator,  Admlnlatrator,  or  Guardian.  —  All! 
suits  on  the  bond  of  any  executor,  administrator,  or  guardian  shall  be  commenced 
and  prosecuted  within  four  years  next  after  the  death,  resignation,  removal,  or* 
discharge  of  such  executor*  administrator,  or  guardian,  and  not  thereafter. 

•Art.  3207'  All  other  Aotions.  — Every  action  other  than  for  the  recovery  of 
real  estate,  for  which  no  limitation  is  otherwise  prescribed,  shall  be  brought  within 
four  years  next  after  the  right  to  bring  the  same  shall  have  accrued,  and  not 
afterward. 

A&i.  3208<  Actions  on  Foreign  Judgments.  —  Every  action  upon  a  judg- 
ment or  decree  rendered  in  any  other  State  or  Territory  of  the  United  States,  in 
the  District  of  Columbia,  or  in  any  foreign  country,  shall  be  barred,  if  by  the  laws 
of  such  State  or  country  such  action  would  there  be  barred,  and  the  judgment  or 
decree  be  incapable  of  being  otherwise  enforced  there ;  and  whether  so  barred  or 
not,  no  action  against  a  person  who  shall  have  resided  in  this  State  during  the  ten 
years  next  preying  such  action  shall  be  brought  upon  any  such  judgment  or 
decree  rendered  more  than  ten  years  before  the  commencement  of  such  action. 

Art.  3209.  Aotions  for  Bpeoifio  Performance.  —  Any  action  for  the  specific 
performance  of  a  contract  for  the  conveyance  of  real  estate  shall  be  commenced 
within  ten  years  next  alter  the  cause  of  action  shall  have  accrued,  and  not 
afterward. 

Abt.  3210.  Judgment  shall  be  revived*  when.  —  A  judgment  in  any  court 
of  record  within  this  State,  where  execution  has  not  issued  within  twelve  months 
after  the  rendition  of  the  judgment,  may  be  revived  by  aeire  /acias,  or  an  action  of 
debt  brought  thereon,  within  ten  years  after  the  date  of  such  judgment,  and  not 
after. 

Abx*  3211.  On  Motion  lor  returning  Bxeoution. — Where  execution  has  ia- 
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sued  and  no  retam  13  made  thereon,  the  party  in  whose  favor  the  same  was  issued 
may  move  againbt  any  sheriff  or  other  officer  and  his  sureties  for  not  returning  the 
same  within  five  years  from  the  day  on  which  it  was  returnable,  and  not  after. 

Abt.  3212.  On  tlie  Aotion  of  Foroibla  Bntry,  Ac.  —  No  action  of  forcible 
entry  gr  forcible  detainer,  aa  provided  for  by  law,  shall  be  prosecuted  at  any  time 
after  two  years  from  the  commencement  of  the  forcible  entry  or  detainer. 

Art.  3213.  On  Aotionft  to  contest  a  Will,  —  Any  person  interested  in  any 
will  which  shall  have  been  probated  under  the  laws  of  this  State  may  institute  suit 
in  the  proper  court  to  contest  the  validity  thereof  within  four  years  after  such  will 
shall  have  been  admitted  to  probate,  and  not  afterward. 

Abt.  3214.  In  Case  of  Forgery,  Ao,  Action  aoomee,  when.  —  Any  heir- 
at-law  of  the  testator,  or  any  other  person  interested  in  his  estate,  may  institute 
suit  in  the  proper  court  to  cancel  a  will  for  forgery  or  other  fraud  within  four  years 
after  the  discovery  of  such  forgery  or  fraud,  and  not  afterward. 

« 

Chap.  3.  —  General  Provisioni. 

Art.  3215.  Bospenalon  during  Late  War.  —The  kws  of  limitation  of  civil 
suits  in  this  State  shall  be  considered  as  suspended  during  the  late  civil  war,  com- 
mencing on  the  twenty-eighth  day  of  January,  1861,  and  ending  on  the  thirtieth 
day  of  March,  1870 ;  but  nothing  herein  shall  be  held  to  revive  any  cause  of  action 
heretofore  barred. 

Art  3216.  Time  of  Temporary  Absence  not  counted. — If  any  person 
against  whom  there  shall  be  cause  of  action  shall  be  without  the  limits  of  this  State 
at  the  time  of  the  accruing  of  such  action,  or  at  any  time  during  which  the  same 
might  have  been  maintained,  the  person  entitled  to  such  action  shall  be  at  liberty 
to  bring  the  same  against  such  person  after  his  return  to  the  State,  and  the  time  of 
such  person's  absence  shall  not  be  accounted  or  taken  as  a  part  of  the  time  limited 
by  any  of  the  provisions  of  this  title. 

Aet.  3217-  Death  of  Owner,  Ac,  shall  stop  Limitation  until,  &o.  —  In 
case  of  the  death  of  any  person  in  whose  favor  there  may  be  cause  of  action, 
the  law  of  limitation  shall  cease  to  run  against  such  cause  of  action  until  twelve 
months  after  such  death,  unless  an  administrator  or  executor  shall  have  sooner 
qualified  according  to  law  upon  such  deceased  person's  estate ;  then  and  in  that 
•case  the  said  law  of  limitation  shall  only  cease  to  run  until  such  qualification. 

Art.  3218.  Death  of  Person,  &c.,  against  whom,  Ac.  —  In  case  of  the  death 
of  any  person  against  whom  there  may  be  cause  of  action,  the  law  of  limitation 
shall  cease  to  run  against  such  cause  of  action  until  twelve  months  after  such  death, 
unless  an  administrator  or  executor  shall  have  sooner  qualified  according  to  law 
upon  such  deceased  person's  estate ;  then  and  in  that  case  the  said  law  of  limita- 
tion shall  only  cease  to  run  untQ  such  qualification. 

Art.  3219.  Acknowledgment  must  be  in  writing.  —  When  an  action 
may  appear  to  be  barred  by  a  law  of  limitation,  no  acknowledgment  of  the  justness 
of  the  claim  made  subsequent  to  the  time  it  became  due  shall  be  admitted  in  evi- 
dence to  take  the  case  out  of  the  operation  of  the  law,  unless  such  acknowledgment 
be  in  writing,  and  signed  by  the  party  to  be  charged  thereby. 

Art.  3220.  Limitation  most  be  pleaded,  Ac  — The  laws  of  limitation  of 
this  State  shall  not  be  made  available  to  any  person  in  any  suit  in  any  of  the  courts 
of  this  State,  unless  it  be  specially  set  forth  as  a  defence  in  this  answer. 

Art.  3221.  Presumption  of  Death,  when,  Ac.  —  Any  person  absenting 
himself  beyond  sea,  or  elsewhere,  for  seven  years  successively,  shall  be  presumed  to 
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be  dead,  in  any  cause  wlierein  bis  death  may  come  in  qnestion,  unless  proof  be  made 
that  he  was  alive  within  that  time ;  but  an  estate  recovered  on  such  presumption, 
if  in  a  subsequent  action  or  suit  the  person  presumed  to  be  dead  shall  be  proved  to 
be  living,  shall  be  restored  to  him  who  shall  have  been  evicted,  and  he  may,  more- 
over, demand  and  recover  the  rents  and  profits  of  the  estate  during  such  time  as 
he  shall  be  deprived  thereof,  with  lawful  interest. 

Abt.  8222.  Idmitatlon  shall  not  run  against  Infants,  Ao.  —  If  a  person 
entitled  to  bring  any  action  other  than  those  mentioned  in  chapter  one  of  this  title 
be,  at  the  time  the  cause  of  action  accrues,  either  — 

1.  Under  the  age  of  twenty-one  years ; 

2.  A  married  woman ; 

3.  Of  unsound  mind ; 

4.  A  person  imprisoned,  >- 

the  time  of  such  disability  shall  not  be  deemed  a  portion  of  the  time  limited  for  the 
commencement  of  the  action,  and  such  person  shall  have  the  same  time  after  the 
removal  of  his  disability  that  is  allowed  to  others  by  the  provisions  of  this  title. 

Art.  3223.  Action  against  Immigrant  barred,  when.  —  No  action  shall  be 
brought  against  any  immigrant  of  the  State  to  recover  a  claim  which  was  barred  by 
the  law  of  limitations  of  that  State  or  country  from  which  he  emigrated ;  nor  shall 
any  action  be  brought  to  recover  money  from  an  immigrant  who  was  released  from 
its  payment  by  the  bankrupt  or  insolvent  laws  of  the  State  or  country  from  which 
he  emigrated. 

Art.  3224.  Debts  incurred  prior  to  Removal  of  Person  to  this  State.  — 
No  demand  against  any  person  who  shall  hereafter  remove  to  this  State,  incurred 
prior  to  his  removal,  shall  be  barred  by  the  statute  of  limitations  until  he  shall  have 
resided  in  this  State  for  the  space  of  twelve  months :  Provided,  that  nothing  in 
this  article  shall  be  construed  to  affect  the  provisions  of  the  preceding  article. 

Art.  3225.  One  Disability  not  tacked  to  another.  —  The  period  of  limita- 
tion shall  not  be  extended  by  the  connection  of  one  disability  with  another ;  and 
when  the  law  of  limitation  shall  begin  to  run,  it  shall  continue  to  run,  notwith- 
standing any  supervening  disability  of  the  party  entitled  to  sue  or  liable  to  be 
sued. 

Art.  3326.  Claims  barred  under  Pre-existing  Laws,  &a  —  No  one  of  the 
provisions  of  this  title  shall  be  so  construed  as  to  revive  any  claim  which  is  barred 
by  pre-existing  laws.;  and  all  claims  against  which  limitation  under  said  laws  had 
commenced  to  run  shall  be  barred  by  the  lapse  of  time  which  would  have  barred 
them  had  those  laws  continued  in  force :  Provided,  the  said  time  be  shorter  than 
that  by  which  they  would  have  been  barred  by  the  other  articles  of  this  title. 

Title  96,  Chap.  1. 

Art.  4973.  Action  of  Trespass  to  try  Title.  —  In  an  action  of  trespass  to 
try  title,  the  defence  of  limitation  must  be  specially  pleaded. 
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VERMONT, 

REVISED  LAWS,  1880.    Chap.  66. 

Sxotioii  951.  AotJkMW  to  r«oov«r  Laads.  — No  action  for  the  reeoTery  of 
lands,  or  the  possession  thereof,  shall  be  maintained,  unless  oomm^ieed  within 
fifteen  years  after  the  cause  of  action  first  aconies  to  the  plaintiff,  or  those  under 
whom  he  claims. 

Sbo.  952.  Bntry  into  HotuiM  or  Iisadft.  —  No  person  having  right  or  title  of 
entry  into  houses  or  lands  shall  enter  after  fifteen  years  after  such  right  of  entry 
accrues. 

Sec.  953.  Rightft  not  affactad  by  a  Doaoant  oaat  —  The  right  of  any  per- 
son  to  the  possession  of  real  estate  shall  not  be  impaired  or  affected  by  a  descent 
being  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such  estate. 

Sec*  951.  lAuAa  for  a  Publio,  Fiona,  or  Charitabla  Uaa.  —  Nothing  con- 
tained  in  statutes  of  limitations  shall  extend  to  lands  given,  granted,  sequestered, 
or  appropriated  to.<a  public,  pious,  or  charitabk  use,  or  to  hrnds  belonging  to  the 
State. 

Sbc.  955.  Actitona  on  a  Covenant  of  Seisin.  —  Actions  of  covenant,  brought 
on  a  covenant  of  seisin  in  a  deed  of  conveyance  of  land^  shall  be  brought  wi^bin 
fifteen  years  after  the  cause  of  action  accrues,  and  not  after. 

Sec.  956.  On  Judgmenta.  —  Actions  of  debt  or  seir^  facias  on  judgment  shall 
be  brought  witiiin  eight  years  next  after  the  rendition  of  such  judgment,  and  actions 
of  debt  on  specialties  within  eight  years  after  the  cause  of  action  accrues,  and  not 
after. 

Sec.  957.  On  Covenanta,  nnleaa  of  Warranty  or  Saiain. «—  Actions  of 
covenant,  other  than  the  covenants  of  warranty  and  seisin,  contained  in  deeds  of 
lands*  shall  be  brouglit  within  eight  years  after  the  cause  of  action  accrues,  and  not 
after. 

Sec.  958.  On  a  Cowenant  of  Warranty.  ~r- Actions  of  covenant,  brought  on 
a  covenant  of  warranty  in  a  deed  of  land,  shall  be  brought  within  eight  years  after 
a  final  decision  against  the  title  of  the  covenantor  in  such  deed. 

Sec.  959.  On  Simpla  Contracta, Foreign  Judgmenta,  and  oa  tfaeCaae.  — 
The  following  actions  shaU  be  commenced  within  six  yeara  after  the  cause  of  action 
accrues,  and  not  after :  — 

Actions  of  debt  founded  upon  a  contract,  obligation,  or  liability,  not  under  seal, 
or  upon  the  judgment  of  a  court,  excepting  such  as  are  brought  upon  the  judgment 
or  decree  of  a  court  of  record  of  the  United  States,  or  of  this  or  some  other  State. 

Actions  of  debt  for  rent. 

Actions  of  account,  assumpsit,  or  on  the  case,  founded  on  an j  contract  or 
liability,  expressed  or  implied. 

Actions  of  trespass  upon  land. 
•  Actions  of  replevin,  and  other  actions  for  taking,  detaining,  or  injuring  goods  or 
chattels. 

Other  actions  on  the  case,  except  actions  for  slanderous  ^rds  and  for  libels. 

Sec.  960.  For  Negleot  of  Oificial  Duty  by  Town  Clerk.  —  Actions  against 
a  town  or  town  clerk,  to  recover  damages  for  neglect  of  duty  of  a  town  clerk  in 
rektion  to  a  deed,  execution,  or  other  instrument^  delivered  to  him,  or  left  in  his 
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office  for  record,  shaH  be  brongbt  within  six  years  after  a  final  decision  based  upon 
such  neglect  against  the  title,  rights  or  claim  of  the  party  nnder  such  deed,  execu- 
tion, or  instrnment,  and  not  after. 

Sec.  961.  On  WitneM«d  Notes.  —  The  foregoing  provisions  shall  not  apply 
to  an  action  brought  on  a  promissory  note  signed  in  the  presence  of  an  attesting 
witness ;  but  such  action  shall  be  commenced  within  fourteen  years  after  the  cause 
of  action  accrues,  and  not  after. 

Sec.  963.  On  Ihridenoes  of  Debt  isened  by  Moneyed  Corporations.  — 
The  provisions  of  this  chapter  shall  not  apply  to  suits  brought  to  enforce  payment 
on  bills,  notes,  or  other  evidences  of  debt  issued  by  moneyed  corporations. 

Sec.  963.  Demands  alleged  in  OfEaet.  ->The  provisions  of  this  chapter  shall 
apply  to  debts  and  contracts  alleged  by  way  of  o£Eset,  and  the  time  of  limitation  of 
such  debts  or  contracts  shaH  be  computed  as  aif  an  action  had  been  commence^ 
thereon  at  the  time  of  the  commencement  of  the  plaintifiTs  action. 

Sec.  964.  Action  against  Sheriffii  for  Deputies'  Bffisfeasance. — Actions 
against  sheriffs,  for  the  misconduct  or  negligence  of  their  deputies,  shall  be  com- 
menced within  four  years  after  the  cause  of  action  accrues,  and  not  after. 

Sec.  965.  Assault  and  Battery.  False  Imprisonment. — Actions  for 
assault  and  battery,  and  for  false  imprisonment,  shall  be  commenced  within  three 
years  after  the  cause  of  action  accrues,  and  not  after. 

Sec.  966.  Slanderous  Words  and  Libels.  —  Actions  for  slanderous  words, 
and  for  libels,  shaH  be  commenced  within  two  years  after  the  cause  of  action 
accrues,  and  not  after. 

Sec.  967.  In  Case  of  Alienage.  —  When  a'  person  is  disabled  to  prosecute  an 
action  by  being  an  alien,  subject,  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  contbuance  of  such  war  shall  not  be  deemed  part  of  the 
respective  periods  limited  in  this  cliapter  for  the  commencement  of  actions. 

Sec.  968.  Minority,  Coverture,  Insanity,  and  Imprisonmeat.  — If  a  pei^ 
son  entitled  to  bring  an  action  specified  in  this  chapter  is  at  the  time  when  the 
cause  of  such  action  accrues  a  minor,  or  a  married  woman,  insane,  or  imprisoned, 
such  person  may  bring  said  action  within  the  times  in  this  chapter  respectively 
limited,  after  the  disability  is  removed. 

Sec.  969.  Party  seroinsin  United  States  Army. — Time  spent  out  of  the 
State  in  the  military  service  of  the  United  States,  by  an  inhabitant  of  the  State, 
whether  by  voluntary  enlistment  or  by  draft,  for  the  purpose  of  executing  tlie  laws 
of  the  Union,  suppressing  insurrections,  or  to  repel  invasions,  who  had  or  shall 
have  at  the  time  of  volunteering  or  enlisting  a  cause  of  action  against  another  per^ 
son,  or  if  such  other  person  bad  or  shall  hare  any  cause  of  action  against  him,  shall 
not  be  taken  as  part  of  the  time  Umited  for  the  commencement  of  his  action,  or  the 
action  of  such  other  person  founded  on  such  cause  of  action. 

Sec.  970.  Party  out  of  the  State.  -—  If,  when  a  cause  of  action  of  a  per- 
sonal nature,  mentioned  in  this  chapter,  accrues  against  a  person,  he  is  out  of  the 
State,  the  action  may  be  commenced  within  the  time  limited  therefor  after  such 
person  comes  into  the  State ;  and  if,  after  a  cause  of  action  accrues  and  before  the 
statute  has  run,  the  person  against  whom  it  accrues  is  absent  from  and  resides  out 
of  the  State,  and  has  no  known  property  within  the  State  which  can  by  the  common 
process  of  law  be  attached,  the  time  of  his  absence  shall  not  be  taken  as  part  of 
the  time  limited  for  the  commencement  of  the  action :  but  the  provisions  of  this 
section  shall  not  extend  to  a  cause>of  action  accruing  in  another  State  or  govern- 
ment, when  the  parties  thereto  at  the  time  of  the  accruing  of  such  cause  of  action 
are  residents  of  such  other  State  or  government. 
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Sec.  971.  Beginning  of  Suit  stayed  by  Injunction.  —  When  the  com- 
mencement of  a  suit  is  stayed  by  an  injunction  of  a  court  of  equity,  the  time  during 
which  such  injunction  is  in  force  shall  not  be  deemed  a  part  of  the  time  in  this 
chapter  limited  for  the  commencement  of  such  suit. 

Sec.  973.  Where  a  Party  dies.  —  If  any  person  entitled  to  bring  an  action 
before  mentioned  in  this  chapter,  or  liable  to  such  action,  dies  before  the  expiration 
of  the  time  limited  therefor,  or  within  thirty  days  after,  and  if  the  cause  of  action 
survives,  the  action  may  be  commenced  by  or  against  the  executor  or  administrator, 
within  two  years  after  such  death,  or  the  same  may  be  presented  to  the  commis- 
sioners on  the  estate  within  two  years  after  the  grant  of  letters  testamentary  or  of 
administration  and  not  after,  if  barred  by  the  provisions  of  this  chapter ;  but  if  the 
commissioners  on  such  estate  are  required  to  make  their  report  to  the  Probate 
Court  before  the  expiration  of  said  |wo  years,  the  claim  against  the  deceased  shall 
be  presented  to  the  commissioners  within  the  time  allowed  other  creditors  to  present 
their  claims. 

Sec.  973.  When  a  Suit  faile  for  Certain  Causes  —  If,  in  an  action  com- 
menced within  the  time  limited  in  this  chapter,  the  writ  fails  of  a  sufficient  service 
or  return  by  unavoidable  accident,  or  by  default  or  neglect  of  the  officer  to  whom  it 
is  committed,  or  is  abated,  or  the  action  otherwise  defeated  or  avoided  by  the  death 
of  a  party  thereto,  or  for  matter  of  form,  or  if  after  a  verdict  for  the  plaintiff  the 
judgment  is  arrested,  or  if  a  judgment  for  the  plaintiff  is  reversed  on  a  writ  of  error 
or  on  exceptions,  the  plaintiff  may  commence  a  new  action  for  the  same  cause  within 
one  year  after  such  determination  of  the  original  suit,  or  after  the  reversal  of  the 
judgment  therein ;  and,  if  the  cause  of  action  survives,  his  executor  or  adminis* 
trator  may,  in  case  of  his  death,  commence  such  new  action  within  said  time,  or,  if 
no  executor  or  administrator  is  appointed  within  that  time,  within  one  year  after 
letters  testamentary  or  of  administration  are  granted. 

Sec.  974.  New  Promise  must  be  in  Writing,  and  signed.  —  No  acknowl- 
edgment or  promise  shall  be  held  to  affect  a  defence  made  under  the  provisions  of 
this  chapter,  unless  such  acknowledgment  or  promise  is  in  writing,  signed  by  the 
party  affected  thereby. 

Sec.  975.  Payment.  Indorsement.  —  The  preceding  sections  of  this  chap- 
ter shall  not  alter  or  take  away  the  effect  of  the  payment  of  any  principal  or  inter- 
est ;  but  no  indorsement  or  memorandum  of  such  payment  made  upon  a  promissory 
note,  bill  of  exchange,  or  other  writing,  unless  in  the  handwriting  of  the  party 
making  the  payment,  shall  be  proof  of  the  payment  sufficient  to  take  the  case  out 
of  the  provisions  of  this  chapter. 

Sec.  976.  Promise  or  Payment  by  one  shall  not  affect  others.  —  If  there 
are  two  or  more  joint  contractors,  or  joint  executors  or  administrators  of  a  con- 
tractor, no  such  joint  contractor,  executor,  or  administrator  shall  lose  the  benefit  of 
the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  of  an  acknowledge 
ment,  promise,  or  payment  made  or  signed  by  any  other  of  them. 

Sec.  977.  Plaintiff  not  barred  as  to  all  may  Recover.  —  In  actions  against 
two  or  more  joint  contractors,  or  joint  executors  or  administrators  of  a  contractor, 
if  it  appears  on  the  trial  that  the  plaintiff  is  barred  by  the  provisions  of  this  chapter, 
as  to  any  of  the  defendants,  but  is  entitled  to  recover  against  any  other  of  them  by 
virtue  of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment  shall  be  given 
for  the  plaintiff  as  to  any  of  the  defendants  against  whom  he  is  entitled  to  recover, 
and  for  the  ot.lier  defendant  or  defendants  against  the  plaintiff. 

Sec.  978.  Suit  not  abated  by  Non-Joinder  of  Party  for  whom  Statute 
has  run.  —  If  in  an  action  on  contract  the  defendant  pleads  in  abatement  that 
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anotlier  person  onght  to  h&ve  been  jointly  saed,  and  issne  is  joined  on  that  plea, 
and  it  appears  on  the  trial  that  the  action  was,  by  reason  of  the  provisions  of  this 
chapter,  barred  against  the  person  so  named  in  the  plea^  such  issue  shall  be  found 
for  the  plaintiff. 

Sec.  979.  Limitations  ofState  Suits. —The  limitations  hereinbefore  prescribed 
for  the  commencement  of  actions  shall  apply  to  the  same  actions  when  brought  in  the 
name  of  the  State,  or  otherwise,  for  the  benefit  of  the  State,  as  in  actions  brought 
by  citizens,  except  as  provided  in  section  eight  hundred  fifty-three  [§  94:5.] 

Sec.  9S0.  Actions  otherwise  specially  limited.  —  The  provisions  of  tbe 
chapter  shall  not  affect  an  action  otherwise  specially  limited  by  law. 

Chap.  125. 

Sec.  2451.  Action  on  Guardian's  Bond.  —  No  action  shall  be  maintained 
against  the  sureties  in  a  bond  given  by  a  guardian  unless  it  is  commenced  within 
four  years  from  the  time  the  guardian  is  discharged,  unless  the  person  entitled  to 
commence  the  action,  at  the  time  of  such  discharge,  is  out  of  the  State,  in  which 
case  the  action  may  be  commenced  witliin  four  years  from  the  time  of  his  coming 
within  the  State. 

SUPPLEMENTAL  ACTS. 

By  Seo.  1228.  An  Action  on  a  Replevin  Bond  must  be  brought  within  one 
year  from  the  rendition  of  the  judgment. 

By  Sec.  1471.  A  Scire  Facias  eigainst  a  Surety  on  mesne  process  in  a  civil 
action  must  be  brought  within  one  year  from  return  of  the  execution. 

By  Sec.  1475.  Upon  Rendition  of  a  Judgment  for  the  defendant,  a  second 
writ  must  be  sued  out  within  six  months  from  such  rendition. 

By  Seo.  2189.  An  action  by  the  personal  representative  to  Recover  for  Death 
resulting  from  a  wrongful  act,  neglect,  etc,  must  be  commenced  within  two  years  from 
the  decease. 

By  Seo.  2859.  An  Action  to  Annul  a  Marriage  on  the  ground  of  physical 
incapacity  roust  be  brought  within  two  years  from  its  solemnization. 

By  Sec.  2528.  An  Action  against  a  Master  for  Misusage,  etc.,  if  not  brought 
during  the  servant's  minority  must  be  brought  within  two  years  after  he  becomes  of 
age. 

By  Sec.  2820.  An  action  by  a  Town  to  Recover  of  a  Husband  for  an  expense 
incurred  in  support  of  the  wife,  must  be  brought  within  one  year  therefrom. 

By  Sec.  4810.  An  Action  to  Recover  a  loss  at  a  Game  or  horse  race  must  be 
brought  within  one  month  from  the  time  the  money  or  valuable  was  paid. 
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CODE,  1887.    Title  42,  Chap.  139. 
Limitation  or  Suits. 

Limitation  of  Entry  on  or  Action /or  Land, 

Sbction  2915.  limitation  of  Entry.  —  No  person  shall  make  an  entry  on,  or 
bring  an  action  to  recover,  any  land  lying  east  of  the  Alleghany  Mountains,  but 
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Bhall  be  allowed,  without  pleading  it  to  show  such  promise  in  evidenoe  to  repel  the 
bar  of  the  plea,  provided  be  shall  have  given  the  defendant  reasonable  notice,  before 
the  trial,  of  his  intention  to  rely  on  such  promise.  An  adcnowledgment  in  writing 
as  aforesaid,  from  which  a  promise  of  payment  may  be  implied,  shall  be  deemed  to 
be  such  promise  in  tbe  meaning  of  this  section. 

Sec.  2923.  Bffect  of  PromiBO  of  Panonal  Representathra  or  Joint  Conr 
tractor.  —  No  acknowledgment  or  promise  by  any  personal  representative  of  a 
decedent,  or  by  one  of  two  or  more  joint  contractors,  shall  charge  the  estate  of  such 
decedent,  or  charge  any  other  of  such  contractors,  in  any  case  in  which  but  for  such 
acknowledgment  or  promise  the  decedent's  estate  or  another  contractor  could  have 
been  protected  under  section  2920. 

Sec.  2924.  mtet  on  Right  of  Action  of  Devise  for  Payment  of  Debts.  — 
No  provision  in  tbe  will  of  any  testator  devising  his  real  estate,  or  any  part  thereof, 
subject  to  the  payment  of  his  debts,  or  charging  the  same  therewith^  .shall  prevent 
this  chapter  from  operating  against  such  debts,  unless  it  plainly  appear  to  be  the 
testator's  intent  that  it  shall  not  so  operate. 

Sec.  2925.  Iiimitation  of  Aotions,  Ao.,  on  Recognizanoes.  —  Every  action 
or  scire  facias  upon  a  recognizance  shall  be  commenced,  if  the  recognizance  be  not 
of  bail  in  a  civil  suit,  within  ten  years  next  after  the  right  to  bring  the  same  shall 
have  first  accrued ;  and  if  the  recognizance  be  of  such  bail,  within  three  years  after 
the  right  to  sue  out  execution  upon  the  judgment  in  such  suit  sh^  have  accrued, 
omitting  in  the  computation  of  time  such  part  of  said  three  years  as  the  right  to  sue 
such  execution  shall  have  been  suspended  by  injunction,  supersedeas,  or  other  legal 
process. 

Sec.  2926.  Oifioer's  Failure  to  return  Bxeoution.  -^A  motion  against  an 
officer  or  his  sureties,  or  his  or  their  representatives,  for  a  failure  to  return  an 
execution,  shall  be  made  within  ten  years  from  the  return  day  thereof  and  not 
after. 

Sec.  2927.  Of  Actions  not  before  Bpeclfled.  —  Every  personal  action  for 
which  no  limitation  is  otherwise  prescribed  shall  be  brought  within  five  years  next 
after  the  right  to  bring  the  same  shall  have  accrued,  if  it  be  for  a  matter  .of  such 
nature  that  in  case  a  party  die  it  can  be  brought  by  or  against  his  representative ; 
and  if  it  be  for  a  matter  not  of  such  nature,  shall  be  brought  within  one  year  next 
after  tbe  right  to  bring  the  same  shall  have  accrued. 

Sec.  2928.  Actions  on  Judgmenta,  Ac,  of  another  State.  -^  Every  action 
upon  a  judgment  or  decree  rendered  in  any  other  State  or  country  shall  he  barred, 
if  by  the  laws  of  such  State  or  country  such  action  would  then  be  barred,  and  the 
judgment  or  decree  be  incapable  of  being  otherwise  enforced  there ;  and,  whether  so 
barred  or  not,  no  action  against  a  person  who  shall  have  resided  in  this  State  dur- 
ing the  ten  years  next  preceding  such  action  shall  be  brought  upon  any  such  judg- 
ment  or  decree,  rendered  more  than  ten  years  before  the  commencement  of  such 
action. 

Sec.  2929.  Snits  to  avoid  Voluntary  Deeds,  deo.,  and  to  repeal  Ghrants. 
—  No  gift,  conveyance,  assignment,  transfer,  or  charge,  which  is  not  on  considera- 
tion deemed  valuable  in  law,  shall  be  avoided,  either  in  whole  or  in  part,  for  that 
cause  only,  unless  within  five  years  after  the  right  to  avoid  the  same  has  accrued* 
suit  be  brought  for  that  purpose,  or  the  subject  thereof,  or  some  part  of  it,  be  dis- 
trained or  levied  upon  by  or  at  the  suit  of  a  creditor,  as  to  whom  such  gift,  convey- 
ance, assignment,  transfer,  or  charge  is  declared  to  be  void  by  section  2459. 

Sec.  2930.  A  bill  in  equity  to  repeal,  in  whole  or  in  part,  any  grant  of  land  by 
the  Commonwealth,  shall  be  brought  within  ten  years  next  after  the  date  of  such 
grant.. 


YIBGINIA.  927 

writing  under  seal,  within  ten  years ;  if  it  be  upon  an  award,  or  be  upon  a  contract 
by  writing,  signed  by  the  party  to  be  charged  thereby,  or  by  his  agent,  but  not 
under  seal,  within  five  years ;  and  if  it  be  upon  any  oral  contract,  express  or  im- 
plied, for  any  articles  charged  in  a  store  account,  although  such  articles  be  sold  on  a 
written  order,* within  two  years;  and  if  it  be  upon  any  other  contract,  within  three 
years,  unless  it  be  an  action  by  one  partner  against  hia  copartner  for  a  settlement  of 
the  partnership  accounts,  or  upon  accounts  concerning  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants,  where  the  action  of 
account  would  lie,  in  either  of  which  cases  the  action  ipay  be  brought  until  the 
expiration  of  &ye  years  from  a  cessation  of  the  dealings  in  which  they  are  interested 
together,  but  not  after :  provided,  that  the  right  of  action  against  the  estate  of  any 
person  hereafter  dying,  or  any  such  award  or  contract,  which  shall  have  accrued  at 
the  time  of  his  death,  or  the  right  to  prove  any  such  claim  agamst  his  estate  in  any 
suit  or  proceeding,  shall  not  in  any  case  continue  longer  than  five  years  from  the 
qualification  of  his  personal  representative,  or  if  the  right  of  action  shall  not  have 
accrued  at  the  time  of  the  decedent's  death,  it  shall  not  continue  longer  than  ^ye 
years  after  the  same  shall  have  so  accrued. 

Sec.  29^1.  Umitation  on  Bonds  of  Fldnolarles. — The  right  of  action  upon 
the  bond  of  an  executor,  administrator,  guardian,  curator,  or  committee,  or  of  a 
sheriff,  or  sergeant  acting  as  such,  shall  be  deemed  to  have  first  accrued  as  follows : 
Upon  a  bond  of  a  guardian  or  curator  of  a  ward,  from  the  time  of  the  ward's 
attaining  the  age  of  twenty-one  years,  or  from  the  termination  of  the  guardian's  or 
curator's  office,  whichever  shall  happen  first ;  and  upon  the  bond  of  any  personal 
representative  of  a  decedent  or  committee  of  an  insane  person,  the  right  of  action 
of  a  person  obtaining  execution  against  such  representatiye  or  committee,  or  to 
whom  payment  or  delivery  of  estate  in  the  hands  of  such  representative  or  com- 
mittee shall  be  ordered  by  a  court  acting  upon  his  account,  shall  be  deemed  to  have 
first  accrued  from  the  return-day  of  such  execution,  or  from  the  time  of  the  right  to 
require  payment  or  delivery  upon  such  order,  whichever  shall  happen  first.  And 
as  to*any  suit  against  such  fiduciary  himself,  or  his  representative,  which  could  have 
been  maintained  if  he  had  given  no  bond,  there  shall  be  no  other  limitation  tlian 
would  exist  if  the  preceding  section  was  not  passed ;  except,  that  where  any  such 
fiduciary  has  settled  an  account  under  the  provisions  of  chapter  121,  a  suit  to  sur- 
charge or  falsify  the  same,  or  to  hold  such  fiduciary  or  his  sureties  liable  for  any 
balance  stated  in  such  account  to  be  in  his  hands,  shall  be  brought  within  ten  years 
after  the  account  had  been  confirmed ;  and  except  also,  that  no  suit  or  proceeding 
shall  be  instituted  against  any  fiduciary  on  account  of  money  collected  or  received 
by  him  as  such  fiduciary,  in  Confederate  currency,  during  tJie  late  war,  unless  the 
person  entitled  to  institute  such  suit  or  other  proceeding  be  an  infant,  married 
woman,  or  insane  person,  in  which  case  such  suit  or  other  proceeding  may  be  insti- 
tuted within  three  years  after  this  Code  takes  effect  and  not  after. 

Sec.  2922.  "Where  there  is  a  New  Promise  in  Writinl;.  —  If  any  person 
against  whom  the  right  shall  have  so  accrued  on  an  award,  or  on  any  such  contract, 
shall,  by  writing,  signed  by  him  or  lis  agent,  promise  payment  of  money  on  such 
award  or  contract,  the  person  to  whom  the  right  shall  have  so  accrued  may  main- 
tain an  action  for  the  money  so  promised,  within  such  number  of  years  after  the  said 
promise  as  it  might  be  mamtained  under  section  2920,  if  such  promise  were  the  origi- 
nal cause  of  action.  The  plaintiff  may  sue  on  such  promise  or  on  the  original  cause 
of  action,  except  that  where  the  promise  is  of  such  a  nature  as  to  merge  the  original 
cause  of  action,  then  the  action  shall  be  only  on  the  promise.  If  the  action  be  on 
the  original  cause  of  action,  in  answer  to  a  plea  under  section  2926,  the  plaintiff 
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within  fifteen  years,  or  any  land  lying  west  of  the  Alleghany  Monntaina,  but  within 
ten  years  next  after  the  time  at  which  the  right  to  make  such  entry,  or  bring  such 
action,  shall  have  first  accrued  to  himself,  or  to  some  other  person  through  whom 
he  claims.  But  for  the  purposes  of  thb  act,  the  county  of  Carroll  shall  be  held  and 
considered  as  lying  wholly  west  of  the  Alleghany  Mountains. 

Sec.  2916.  Right  not  saved  by  Claim.  —  No  continual  or  other  claim  upon 
or  near  any  land  shall  preserve  any  right  of  making  an  entry  or  of  bringing  an 
action. 

Sec.  2917.  Further  Time  allowed  Infants,  deo.  —  If,  at  the  time  at  which 
tlie  right  of  any  person  to  make  entry  on  or  bring  an  action  to  recover  any  land 
shall  have  first  accrued,  such  person  was  an  infant,  married  woman,  or  insane,  then 
such  person,  or  the  person  claiming  through  him,  may,  notwithstanding  the  said 
period  mentioned  in  section  2915  shall  have  expired,  make  an  entry  on  or  bring  an 
action  to  recover  such  land,  within  ten  years  next  after  the  time  at  which  the  per- 
son to  whom  such  right  shall  have  first  accrued  as  aforesaid,  shall  have  ceased  to  be 
under  such  disability  as  existed  when  the  same  so  accrued,  or  shall  have  died,  which- 
ever shall  first  have  happened.  This  section  shall  not  apply  to  a  married  woman 
having  the  right  to  make  an  entry  on  or  bring  an  action  to  recover  land  which  is 
her  separate  estate. 

Sec.  2918.  Disabilities.  —  The  preceding  section  is  subject  to  these  provisos  : 
that  no  such  entry  or  action  shall  be  made  or  brought  by  any  person  who,  at  the 
time  at  which  his  right  to  make  or  bring  the  same  shall  have  first  accrued,  shall  be 
under  any  such  disability,  or  by  any  person  claiming  through  him,  but  within  twenty 
years  next  after  the  time  at  which  such  right  shall  have  first  accrued,  although  the 
person  under  disability  at  such  time  may  have  remained  under  the  same  during  the 
whole  of  such  twenty  years,  or  although  the  term  of  ten  years  from  the  period  at 
which  he  shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not 
have  expired ;  and  when  any  person  shall  be  under  any  such  disability  at  the  time 
at  which  his  right  to  make  an  entry  or  bring  an  action  shall  have  first  accrued,  and 
shall  depart  this  life  without  having  ceased  to  be  under  any  such  disability,  no  time 
to  make  an  entry  or  to  bring  an  action,  beyond  the  time  prescribed  in  section  2915, 
next  after  the  right  of  such  person  shall  have  first  accrued,  or  the  ten  years #next 
after  the  period  of  his  death,  sliall  be  allowed  by  reason  of  the  disability  of  any  other 
person. 

Sec.  2919.  Period  of  Civil  War  excluded.  —  The  period  between  the  seven- 
teenth day  of  April,  1861,  and  the  second  of  March,  1866,  shall  be  excluded  from 
the  computation  of  the  time  within  which  by  the  terms  or  operation  of  any  statute, 
or  rule  of  law,  it  may  be  necessary  to  commence  any  action  or  other  proceeding,  or 
to  do  any  other  act  to  preserve  or  prevent  the  loss  of  any  civil  right  or  remedy,  or 
to  avoid  any  fine,  penalty,  or  forfeiture ;  and  the  period  between  the  second  day  of 
March,  1866,  and  the  first  day  of  January,  1869,  shall  be  excluded  from  the  com- 
putation of  time  within  which,  by  the  operation  of  any  statute  or  rule  of  law,  it  may 
be  necessary  to  commence  any  proceeding  to  preserve  or  prevent  the  loss  of  any 
right  or  remedy. 

Sec.  2920.  Limitation  of  Personal  Actions  generally.  —  Every  action  to 
recover  money  which  is  founded  upon  an  award,  or  on  any  contract  other  than  a 
judgment  or  recognizance,  shall  be  brought  within  the  following  number  of  years 
next  after  the  right  to  bring  the  same  shall  have  first  accrued,  that  is  to  say :  if  the 
case  be  upon  an  indemnifying  bond  taken  under  any  statute,  or  upon  a  bond  of  an 
executor,  administrator,  guardian,  curator,  committee,  sheriff  or  sergeant,  clerk  or 
deputy -clerk,  or  any  other  fiduciary  or  public  officer,  or  upon  any  other  contract  by 


VIBQINIA.  929 

Sec.  2931.  Saving  as  to  Infants,  Ac— If  any  person  to  whom  the  right 
accrues  to  bring  any  such  personal  action,  or  scire  faeiiu,  or  any  such  bill  to  repeal 
a  grant,  shall  be,  at  the  time  the  same  accrues,  an  infant,  married  woman,  or  insane, 
the  same  may  be  brought  within  the  like  number  of  years  after  his  becoming  of  full 
age,  unmarried,  or  sane,  that  is  allowed  to  a  person  having  no  such  impediment  to 
bring  the  same  after  the  right  accrues,  or  after  such  acknowledgment  as  aforesaid, 
except  that  it  shall  in  no  case  be  brought  after  twenty  years  from  the  time  when  the 
right  accrued.  This  section  shall  not  apply  to.  a  married  woman  to  whom  the  right 
accrues  to  bring  any  such  action,  or  scire  fadaSy  or  such  bill  to  repeal  a  grant, 
relating  to  or  affecting  her  separate  estate. 

Sec.  2932.  Saving  in  Favor  of  Decedent's  Bstata  —  If  a  person  die  before 
the  time  at  which  any  right  mentioned  in  this  chapter  would  have  accrued  to  him, 
if  he  had  continued  alive,  and  there  be  an  interval  of  more  than  five  years  between 
the  death  of  such  person  and  the  qualification  of  his  personal  representative,  such 
personal  representative  shall,  for  the  purposes  of  this  chapter,  be  deemed  to  have 
quaUfied  on  the  last  day  of  the  said  five  years. 

Sec.  2933.  Saving  to  PlalntifiF  where  suing  was  prevented  by  Defend- 
ant. —  Where  any  such  right  as  is  mentioned  in  this  chapter  shall  accrue  against  a 
person  who  had  before  resided  in  this  State,  if  such  person  shall,  by  departing  with- 
out the  same,  or  by  absconding  or  concealing  himself,  or  by  any  other  indirect  ways 
or  means  obstruct  the  prosecution  of  such  right,  the  time  that  such  obstruction 
may  have  been  coutinued  shall  not  be  computed  as  any  part  of  the  time  within 
which  the  said  right  might  or  ought  to  have  been  prosecuted.  But  this  section 
shall  not  avail  against  any  other  person  than  him  so  obstructed,  notwithstanding 
another  might  have  been  jointly  sued  with  him  if  there  had  been  no  such  obstruc- 
tion. And  upon  a  contract  which  was  made  and  was  to  be  performed  in  another 
State  or  country,  by  a  person  who  then  resided  therein,  no  action  shall  be  main- 
tained after  the  right  of  action  thereon  is  barred  by  the  laws  of  such  State  or 
country. 

Sec.  2934.  Further  Time  given  in  Certain  Cases.  —  If  an  action  commenced 
within  due  time,  in  the  name  of  or  against  one  or  more  plaintiffs  or  defendants, 
abate  as  to  one  of  them  by  the  return  of  no  inhabitant,  or  by  his  or  her  death  or 
marriage,  or  if,  in  an  action  commenced  within  due  time,  judgment  for  the  plaintiff 
shall  be  arrested  or  reversed,  upon  a  ground  which  does  not  preclude  a  new  action 
for  the  same  cause,  or  if  there  be  occasion  to  bring  a  new  suit  by  reason  of  the  loss 
or  destruction  of  any  of  the  papers  or  records  in  a  former  suit  which  was  in  due 
time ;  in  eveiy  such  case,  notwithstanding  the  expiration  of  the  time  within  which 
a  new  action  or  suit  must  otherwise  have  been  brought,  the  same  may  be  brought 
within  one  year  after  such  abatement  or  such  arrest  or  reversal  of  judgment,  or 
such  loss  or  destruction,  but  not  after. 

Sec.  2935.  Mortgages,  Ao.,  by  Natural  Person.  —  No  deed  of  trust  or  mort- 
gage hereafter  given  to  secure  the  payment  of  money,  and  no  lien  hereafter  reserved 
to  secure  the  payment  of  unpaid  purchase  money,  shall  be  enforced  after  twenty 
years  from  the  time  when  the  right  to  enforce*  the  same  shall  have  first  accrued ; 
but  this  section  shall  not  be  construed  to  embrace  any  deed  of  trust  or  mortgage 
executed  by  a  corporation. 

Sec.  2936.  Repeal  of  Limitation  not  to  remove  Bar.  —  If,  after  a  right  of 
action  or  remedy  is  barred  by  a  statute  of  limitation,  the  statute  be  repealed,  the 
bar  of  the  statute  as  to  such  sight  or  remedy  shall  not  be  deemed  to  be  removed  by 
such  repeal. 

Sec.  2937.  Commonwealth  not  implied.  — No  statute  of  limitations,  which 
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not  in  express  terms  applj  to  the  oommonwealth,  shall  be  deemed  a  bar  to  anj  pro- 
ceeding by  or  on  behalf  of  the  same. 

Sec.  S938.  As  to  Bights  aTisting  wfaen  tiito  Oode  takes  sffect.  — No 
action,  suit|  $eire  facias,  or  other  proceeding  which  may  be  pending  on  the  day 
before  this  Code  takes  effect,  or  the  right  to  prosecate  which,  under  the  laws 
in  force  on  that  day,  shall  have  accrued  before  that  day,  shall  be  barred  by 
this  chapter,  any  farther  or  otherwise  than  as  ibUows :  the  same,  if  pending  on  that 
day,  shall  be  subject  to  such  limitation  as  it  would  hare  been  subject  to  if  this  Code 
had  not  been  enacted ;  and  where  not  so  pending,  if  the  right  to  prosecute  the  same 
shall  exist  on  that  day,  for  a  certain  number  of  years  prescribed  by  any  statute^ 
the  same,  or  such  other  action  as  may  be  substituted  therefor  by  this  Code,  may 
be  prosecuted  within  snch  time  as  the  same  might  have  been  prosecuted  if  this 
chapter  had  not  been  enacted,  and  not  after;  and  where  not  so  pending,  if  the  right 
to  prosecute  the  same  shall  exist  ou  that  day,  in  a  case  in  which  no  certain  num- 
ber of  years  shall  have  been  prescribed  therefor  by  statute,  the  same,  or  snch  other 
action  as  may  be  substituted  therefor  by  this  Code,  may  be  prosecuted  within  such 
time  as  the  same  would  have  to  be  prosecuted  if  the  light  to  bring  it  had  accrued  on 
the  next  day  after  this  Code  takes  effect 

SUPPLEMENTAL  ACTa 

Chap.  101,  Sec.  2262,  limiU  a  Suit  for  Divoroa  for  Adultery  to  five  yean 
after  the  occurrence  of  the  fact 

Chap.  123,  Sec.  2716,  limits  an  Action  for  Forcible  Bntry  and  Detaln«r 
within  three  years  after  such  forcible  or  unlawful  entry,  or  snch  unlawful  detainer. 

Chap.  127,  Sec.  2790,  limits  a  DifltroM  for  Rent  within  five  years  from  the 
time  it  becomes  due,  and  not  afterwards,  whether  the  lease  be  ended  or  not 
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GENERAL  STATUTES,  1891.    Titlk  6,  Chap.  1. 

Section  111.  Actions  can  only  be  commenced  within  the  period  herein  pre- 
scribed after  the  cause  of  action  shaU  have  aoemed,  except  when  in  special  cases  a 
different  limitation  is  prescribed  by  statute ;  but  the  objection  that  the  action  was 
not  commenced  within  the  time  limited  can  only  be  taken  by  answer  or  demurrer. 

Sec.  112.  The  period  prescribed  in  the  preceding  section  for  the  eommenoement 
of  actions  shall  be  as  follows :  — 

1.  Within  Ten  Tears.  —  Actions  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof ;  and  no  action  shall  be  maintained  for  snch 
recovery  unless  it  appear  that  the  pkkintiff,  his  ancestor,  predecessoiv  or  grantor,  was 
seized  or  possessed  of  the  premises  in  question  within  ten  years  before  the  com- 
mencement of  the  action. 

Sec.  113.  Within  Six  Tears. —  L  An  action  upon  a.  judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any  State  or  Territory  within  the  United 
States. 

2.  An  action  upon  a  Contract  in  writing,  or  liability  express  or  implied  arising  out 
of  a  written  agreement 
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8.  An  action  for  the  rents  and  profits  or  for  the  nse  and  occupation  of  real 
estate. 

Sbc.  114.  Wltiiin  Five  Teen.  —  No  action  for  the  recovery  of  any  real  estate 
sold  by  an  executor  or  administrator  under  the  laws,  of  this  State,  or  the  laws  of  the 
Territory  of  Washington,  shall>be  maintained  by  any  heir  or  other  person  claiming 
under  the  deceased,  .unless  it  is  commenced  within  five  years  next  after  the  sale,  and 
no  action  for  any  estate  sold  by  a  guardian  shall  be  maintained  by  the  ward,  or  by 
any  person  claiming  under  him,  unless  commenced  within  five  years  next  after  the 
termination  of  the  guardianship,  except  that  minors  and  other  persons  under  legal 
disability  to  sue  at  the  time  when  the  right  of  action  first  accrued  may  commence 
such  action  at  any  time  within  three  years  after  the  removal  of  the  disability. 

Ssc.  115.  Within  Xhfee  Tears.-—  Within  three  years,  1.  An  action  for  waste 
or  trespass  upon  real  property ; 

3.  An  action  for  taking,  detaining  or  injuring  personal  property*  including  an 
action  for  the  specific  recovery  thereof^  or  for  any  other  injury  to  tiie  person  or 
rights  of  another  not  hereinafter  enumerated; 

3.  An  action  for  relief  upon  the  ground  of  fraud,  the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  aoorued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud ; 

4.  An  action  against  a  sheriff,  coroner,  or  constable  upon  a  liability  incurred  by 
the  doing  of  an  act  in  his  official  capacity  and  by  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of  money  collected  upon  an 
execution ;  but  this  subdivision  shall  not  apply  to  action  for  an  escape ; 

5.  An  action  upon  a  statute  for  penalty  or  forfeiture,  where  an  action  is  given  to 
the  party  aggrieved,  or  to  such  party  and  the  State,  except  when  tiie  statute  impos- 
ing it  prescribed  a  different  penalty. 

6.  An  action  for  seduction  and  breach  of  prombe  of  marriage. 

Sxa  116.  Within  Two  Tears.  —  Within  two  years,  1.  An  action  forlibel, 
slander,  assault,  assault  and  battery,  and  false  imprisonment ; 

3.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 

Sbc.  117.  Within  One  Tear.  —  Within  one  year,  1.  An  action  against  a  sheriff 
or  other  officer  for  the  escape  of  a  priscmer  arrested  or  imprisoned  on  civil  process ; 

2.  An  action  by  an  heir,  legatee,  or  other  party  interested,  against  an  executor  or 
administrator,  for  alleged  misfeasance,  malfeasance,  or  mismanagement  of  the  estate 
within  one  year  from  the  time  of  final  settiement,  or  the  time  such  alleged  mis- 
conduct  was  discovered. 

8x0. 118.  Special  Proylaiona  for  Aotloa  on  Btatate  for  Penalty. — 
An  action  upon  a  statute  for  a  penalty  given  in  whole  or  in  part  to  the  person  who 
may  prosecute  for  the  same  shall  be  commenced  within  three  years  after  the  com- 
mission of  the  offence ;  and  if  the  action  be  not  commenced  within  one  year  by  a 
private  party,  it  may  be  commenced  within  two  years  after  the  commission  of  the 
offence  in  behalf  ot  the  State  by  the  prosecuting  attorney  of  the  county  where  said 
offence  was  committed. 

Skc.  110.  Within  Three  Months  —  Within  three  mtrnths,  1.  An  appeal  from 
any  order  of  a  board  of  county  commissioners,  or  upon  a  claim  rejected  by  said 
board; 

.    8.  Upon  claims  againstan  estate^  rejected  by  an  executor  or  administrator  within 
three  months  after  the  rejection. 

, .  Sbc  120.  Aotione  net  before  speeifled  within  Two  Tean.  —An  action  for 
relief  not  hereinbefore  provided  for  shall  be  oommenoed  within  two  years  after  the 
oanie  of  action  shall  have  accrued. 
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Sec.  121.  Actions  on  mntnal  Open  Acoonnta.  —  In  action  brought  to  reooTer 
a  balance  due  upon  a  mutual,  open,  and  current  account,  where  there  haTe  been 
reciprocal  demands  between  the  parties,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side ;  but 
whenever  a  period  of  more  than  one  year  shall  have  elapsed  between  any  of  a  series 
of  items  or  demands,  they  are  not  to  be  deemed  such  an  account. 

Sec.  122.  Actitons  In  the  Name  of  the  State.  —  The  limitations  prescribed 
in  tLis  act  shall  apply  to  actions  brought  in  the  name  of  the  State,  or  any  county  or 
other  public  corporation  therein,  or  for  its  benefit,  in  the  same  manner  as  to  actions 
by  private  parties.  An  action  shall  be  deemed  commenced  when  the  complaint  is 
filed. 

Sec.  123.  Operation  of  Statute  snapended,  when.  —  If  the  cause  of  action 
shall  accrue  against  any  person  who  shall  be  out  of  the  State  or  concealed  therein, 
such  action  may  be  commenced  within  the  terms  respectively  limited  after  the  re- 
turn of  such  person  into  the  State,  or  after  the  time  of  such  concealment ;  and  if 
after  such  cause  of  action  shall  have  accrued,  such  person  shall  depart  from  and  re- 
side out  of  this  State,  or  conceal  himself,  the  time  of  his  absence  or  concealment 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement 
of  such  action. 

Sec.  124).  Suspension  for  Personal  Disability.  —  If  a  person  entitled  to 
bring  an  action  mentioned  in  this  chapter,  except  for  a  penalty  or  forfeiture,  or 
against  a  sheriff  or  other  officer,  for  an  escape,  be,  at  the  time  the  cause  of  action 
accrued,  either  under  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a 
criminal  charge,  or  in  execution  under  the  sentence  of  a  court  for  a  term  less  than 
his  natural  life,  the  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for 
the  commencement  of  action. 

Sec.  125.  Suspension  by  Death  of  Party —  If  a  person  entitled  to  bring 
an  action  die  before  the  expiration  of  the  time  hmited  for  the  commencement  thereof, 
and  the  cause  of  action  survive,  an  action  may  be  commenced  by  his  represen- 
tatives after  the  expiration  of  the  time  and  within  one  year  from  his  death.  If 
a  person  against  whom  an  action  may  be  brought  die  before  the  expiration  of 
the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action  sur 
vives,  an  action  may  \)e  commenced  against  his  representatives  after  the  expiration 
of  that  time,  and  within  one  year  after  the  issuing  of  letters  testamentary  or  of 
administration. 

Sec.  126.  Suspension  by  War.  —  When  a  person  shall  be  an  alien  subject  or 
a  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  commencement  of  the 
action. 

Sec.  127.  Suspension  by  Judicial  Prooeedings.  —  When  the  commence- 
ment of  an  action  is  stayed  by  injunction  or  a  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Sec.  128.  Suspension  by  Reversal  of  Judgment.  —  If  an  action  shall  be 
commenced  within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  be  reversed  on  error  or  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of 
action  survives,  his  heirs  or  representatives,  may  commence  a  new  action  within  one 
year  after  the  reversal. 

Sec.  129.  Disability  must  exist  when  Right  arose.  — No  person  shall 
avail  himself  of  a  disability  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  130   Co*existing  Disabilities.  —  When  two  or  more  disabilities  shall  co- 
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exist  at  the  time  the  right  of  action  accrues,  tlie  limitation  shall  not  attach  nntil 
they  all  be  removed. 

Sec.  131.  New  Promise  most  be  in  Writing.  —  No  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract  whereby  to  take 
the  case  out  of  the  operation  of  this  chapter,  unless  the  same  is  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby ;  bnt  this  section  shall  not  alter 
the  effect  of  any  payment  of  principal  or  interest. 

Sec.  132.  Effect  of  Partial  Payment. —  When  any  payment  of  principal  or 
interest  has  been  or  shall  be  made  upon  any  existing  contract,  whether  it  be  a  bill 
of  exchange,  promissory  note,  bond,  or  other  evidence  of  indebtedness,  if  such  pay- 
ment be  made  after  the  same  shall  have  become  due,  the  limitation  shall  commence 
from  the  time  the  last  payment  was  made. 

Sec.  133.  Foreign  Statutes,  how  applied.  —  When  the  cause  of  action  has 
arisen  in  another  State,  territory,  or  country  between  non-residents  of  this  State, 
and  by  the  laws  of  the  State,  territory,  or  country  where  the  action  arose,  an  action 
cannot  be  maintained  thereon  by  reason  of  the  lapse  of  time,  no  action  shall  be 
maintained  thereon  in  this  State. 

Sec.  133  a.  What  Time  Included.  —  When  a  limitation,  or  a  period  of  time 
prescribed  in  any  existing  statute  for  acquiring  a  right  or  barring  a  remedy,  has 
begun  to  run  before  this  Code  ^  takes  effect,  and  the  same  or  any  other  limitation  is 
prescribed  in  this  Code,  the  time  which  is  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation. 
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CODE,  1891.    (Waeth's  Compilation.)    Chap.  104. 

Section  1.  Bntry  on  or  Aotion  for  Land.  — No  person  shall  make  an  entry 
on,  or  bring  an  action  to  recover,  any  land,  but  within  ten  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  to  briug  such  action  shall  have  first 
accrued  to  himself  or  to  some  person  through  whom  he  claims. 

Sec.  2.  Continual  Claim.  —  No  continual  or  other  claim,  upon  or  near  any 
land,  shall  preserve  any  right  of  making  an  entry  or  bringing  an  action. 

Sec.  3.  Dieabilitiee.  —  If,  at  the  time  at  which  the  right  of  any  person  to  make 
an  entry  on  or  bring  an  action  to  recover  any  land  shall  have  first  accrued,  such 
person  was  an  infant,  married  woman,  or  insane,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwithstanding  the  said  period  of  ten  years  shall  have 
expired  (except  in  the  case  of  a  married  woman,  where  such  land  is  her  sole  and 
separate  property),  make  an  entry  on,  or  bring  an  action  to  recover,  such  land  within 
five  years  next  after  the  time  at  which  the  person  to  whom  such  right  shall  have 
first  accrued  as  aforesaid  shall  have  ceased  to  be  under  such  disability  as  existed 
when  the  same  so  accrued,  or  shall  have  died,  whichever  shall  first  have  happened. 

Sec.  4.  Same.  —  The  preceding  section  is  subject  to  these  provisos:  that  no 
such  entry  or  action  shall  be  made  or  brought  by  any  person  who,  at  the  time  at 
which  his  right  to  make  or  bring  the  same  shall  have  first  accrued,  shall  be  under 
any  such  disability,  or  by  any  person  cbiiming  through  him,  but  within  twenty  years 

1  Code  of  1881. 
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next  after  tlie  time  at  which  such  right  shall  hare  firet  aocrued,  although  the  pei> 
son  ander  disability  at  such  time  may  have  remained  under  the  same  during  the 
whole  of  such  twenty  years,  or  although  the  term  of  ten  yetis  from  the  period  at 
which  he  shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not 
have  expired ;  and  when  any  person  shall  be  under  any  such  disability  at  the  time 
at  which  his  right-  to  make  an  entry  or  bring  an  action  shall  have  first  accrued,  and 
shall  depart  this  life  without  having  ceased  to  be  under  any  such  disability,  no 
time  to  make  an  entry,  or  to  bring  an  action,  beyond  the  ten  years  next  after  the 
right  of  such  person  shall  have  first  accrued,  or  the  five  years  next  after  the  period 
of  his  death,  shall  be  allowed  by  reason  of  any  disability  of  any  other  person. 

Sec.  6.  Birtating  Riffhts,  —  All  actions  pending  on  the  twenty-seventh  day  of 
March,  1861,  or  brought  within  two  years  thereafter,  for  the  recovery  of  land,  and 
not  determined  on  the  day  this  chapter  takes  effect,  shall  be  governed  as  to  limita- 
tion by  the  law  in  force  on  the  twenty-sixth  day  of  March,  1861 ;  and  all  such 
actions  brought  after  the  expiration  of  the  said  two  years,  and  pending  on  the  first 
day  of  April,  1869,  shall  be  governed  as  to  limitation  by  the  law  in  force  on  the  day 
previous  thereto.  All  such  actions  brought  on  or  after  the  first  day  of  April,  1869, 
shall  be  govetuAd  as  to  limitation  by  the  law  in  force  on  the  day  bdbre  this  chapter 
as  amended  takes  effect,  anything  in  any  statute  passed  since  the  seventeenth  day 
of  April,  1861,  to  the  contrary  notwithstanding. 

Sxo.  6.  Far^oaal  Aotioa. — Every  action  to  recover  money,  which  b  founded 
upon  an  award,  or  on  any  contract,  other  than  a  judgment  or  recognisance,  shall  be 
brought  within  the  following  number  of  years  next  after  the  right  to  bring  the 
same  shall  have  first  accrued,  that  is  to  say :  if  the  case  be  upon  an  indemnifying 
bond  taken  under  any  statute,  or  upon  a  bond  of  an  executor,  administrator,  guard- 
ian, curator,  committee,  sheriff  or  deputy  sheriff,  clerk  or  deputy  clerk,  or  any 
other  fiduciary  or  public  officer,  within  ten  years ;  if  it  be  upon  any  other  contract 
by  writing  under  seal,  executed  before  the  first  day  of  April,  1869,  within  twenty 
years,  but  if  executed  on  or  after  that  day,  within  ten  years ;  if  it  be  upon  an 
award,  or  upon  a  contract  by  writihg,  signed  by  the  party  to  be  charged  thereby, 
or  by  his  agent,  but  not  under  seal,  within  ten  years ;  and  if  it  be  upon  any  other 
contract,  within  five  years^  unless  it  be  an  action  for  any  article  charged  in  any 
store  account,  in  which  case  the  action  may  be  brought  within  three  years ;  or  an 
action  by  one  partner  against  -his  copartner  for  a  settlement  of  the  partnership 
accounts,  or  upon  accounts  concerning  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants,  where  the  action  of  account  would  lie,  in 
either  of  which  cases  the  action  may  be  brought  until  the  expiration  of  five  years 
from  a  cessation  of  the  dealings  in  which  they  are  interested  together,  but  not 
after. 

Sec.  7.  Bonds  of  Fldnoiariea.  —  The  right  of  action  upon  the  bond  of  an 
executor,  administrator,  guardian,  curator,  or  committee,  or  of  a  sheriff  acting  as 
such,  shall  be  deemed  to  have  first  accrued  as  follows :  Upon  a  bond  of  a  guardian  or 
curator  of  a  ward,  from  the  time  of  the  ward's  attaining  the  age  of  twenty-one  years, 
or  from  the  termination  of  the  guardian's  or  curator's  office,  whichever  shall  happen 
first ;  and  upon  the  bond  of  any  personal  representative  of  a  decedent  or  committee 
of  an  insane  person,  the  right  of  action  of  a  person  obtaining  execution  against 
such  representative  or  committee,  or  to  whom  payment  or  delivery  of  estate  in  the 
hands  of  such  representative  or  committee  shall  be  ordered  by  a  court  acting  upon 
his  account,  shall  be  deemed  to  have  first  accrued  from  the  return-day  of  such  exe- 
cution, or  from  the  time  of  the  right  to  require  payment  or  delivery  upon  sach 
order,  whichever  shall  happen  first.    Aud  as  to  any  suit  against  such  fiduoiaxy 
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himself,  or  his  representatiYe,  vhich  could  have  been  maintained  if  he  bad  given  no 
bond,  there  shall  be  no  other  limitation  than  would  exist  if  the  preceding  section 
was  not  passed. 

Sec.  8.  New  Promise.  —  If  any  person  against  whom  the  right  shall  have  so 
accrued  on  an  award,  or  on  any  such  contract,  shall,  by  writing  signed  by  him  or 
his  agent,  promise  payment  of  money  on  such  award  or  contract,  the  person  to 
whom  the  right  shall  have  so  accrued  may  maintain  an  action  for  the  money  so 
promised,  within  such  number  of  years  after  the  said  promise  as  it  might  originally 
have  been  maintained  within  upon  the  award  or  contract,  and  the  plaintiff  may 
either  sue  on  such  promise,  or  on  the  original  cause  of  action,  and  in  the  latter  case, 
in  answer  to  a  plea  under  the  sixth  section,  may,  by  way  of  replication,  state  such 
promise,  and  tliat  such  action  was  brought  within  the  said  number  of  years  there- 
after ;  but  no  promise  except  by  writing  as  aforesaid  shall  take  any  case  out  of  the 
operation  of  the  said  sixth  section,  or  deprive  any  party  of  the  benefit  thereof.  An 
acknowledgment  in  writing  as  aforesaid,  from  which  a  promise  of  payment  may  be 
implied,  shall  be  deemed  to  be  such  promise  within  the  meaning  of  this  section. 

Sec.  9.  Acknowledgment  by  Representative.  —  No  acknowledgment  or 
promise  by  any  personal  representative  of  a  decedent,  or  by  one  of  two  or  more^ 
joint  contractors,  shall  charge  the  estate  of  such  decedent,  or  charge  any  other  ot 
such  contractors,  in  any  case,  in  which,  but  for  such  acknowledgment  or  promise, 
the  decedent's  estate  or  another  contractor  could  have  been  protected  under  the- 
sixth  section  of  this  chapter. 

Sec.  10.  Provisions  of  WUL  —  No  provision  in  the  wiU  of  any  testator  devis- 
ing his  real  estate,  or  any  part  thereof,  subject  to  the  payment  of  his  debts,  or 
charging  the  same  therewith,  shall  prevent  this  chapter  from  operating  against  such 
debts,  unless  it  plainly  appear  to  be  the  testator's  intent  that  it  shall  not  so  operate. 

Sec.  11.  Recognlaanoes.  —  Every  action,  or  »cirefaeiaa  upon  a  recognizance 
shall,  if  it  be  not  a  recognizance  of  bail,  be  commenced  within  ten  years  next  after 
the  right  to  bring  the  same  shall  have  first  accrued,  and  if  it  be  a  recognizance  of 
bail,  within  three  years  after  the  right  to  bring  the  same  shall  have  first  accrued. 

Sec.  12.  Other  Actions.  —  Every  personal  action,  for  which  no  limitation  is 
otherwise  prescribed,  shall  be  brought  within  five  years  next  after  the  right  ta 
bring  the  same  shall  have  accrued,  if  it  be  for  a  matter  of  such  nature  that,  in  case- 
a  party  die,  it  can  be  brought  by  or  against  his  representative ;  and  if  it  be  for  a 
matter  not  of  such  nature,  shall  be  brought  within  one  year  next  after  the  right  to 
bring  the  same  shall  have  accrued. 

Sec.  13.  Foreign  Judgment.  —  Every  action  upon  a  judgment  or  decree, 
rendered  in  any  other  State  or  county,  shall  be  barred,  if  by  the  laws  of  such 
State  or  county  such  action  would  there  be  barred,  and  the  judgment  or  decree  be 
incapable  of  being  otherwise  enforced  there,  and  whether  so  barred  or  not,  no 
action  against  a  person  who  shall  have  resided  in  this  State,  during  the  ten  years 
next  preceding  such  action,  shall  be  brought  upon  any  such  judgment  or  decree, 
rendered  more  than  ten  years  before  the  commencement  of  such  action. 

Sec.  14.  Snlts  to  avoid  Gifts.  —  No  gift,  conveyance,  assignment,  transfer, 
or  charge,  which  is  not  on  consideration  deemed  valuable  in  law,  shall  be  avoided, 
either  in  whole  or  in  part,  for  that  cause  only,  unless,  within  five  years  after  it  is 
made,  suit  be  brought  for  that  purpose,  or  the  subject  thereof,  or  some  part  of  it, 
be  distrained  or  levied  upon  by  or  at  the  suit  of  a  creditor,  as  to  whom  such  gift, 
conveyance,  assignment,  transfer,  or  charge  is  declared  to  be  void  by  the  second 
section  of  the  seventy-fourth  chapter  of  this  Code. 

8sc.  15.  Repeal  of  Qrants.— A  bill  in  equity  to  repeal,  in  whole  or  in  part, 
VOL.  II.— 80 
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any  grant  of  land  by  ibis  State  or  of  the  State  of  Virginia^  sball  be  biougbt  within 
ten  years  next  after  the  date  of  such  grant,  and  not  after. 

Sec.  16.  DiMibilitias.  —  If  any  person  to  whom  the  right  accrues  to  bring  any 
such  personal  action,  or  scire  facias,  or  any  such  bill  to  repeal  a  grant,  shall  be,  at 
the  time  the  same  accrues,  an  infant,  married  woman,  or  insane,  the  same  (except  in 
the  case  of  a  married  woman,  as  provided  in  section  three  of  this  chapter)  may  be 
brought  within  the  like  number  of  years  after  his  becoming  of  full  age,  unmarried, 
or  sane,  that  is  aUowed  to  a  person,  having  no  such  impediment,  to  bring  the  same, 
after  the  right  accrues,  or  after  such  acknowledgment  as  aforesaid,  except  that  it  shall 
in  no  case  be  brought  after  twenty  years  from  the  time  when  the  right  accrued. 

Sec.  17.  Death.  —  If  a  person  die  before  the  time  at  which  any  right  mentioned 
in  this  chapter  would  have  accrued  to  him  if  he  had  continued  idive,  and  there  be 
an  interval  of  more  than  five  years  between  the  death  of  such-  person  and  the  quali- 
fication of  his  personal  representative,  such  personal  representative  shall,  for  the 
purposes  of  this  chapter,  be  deemed  to  have  qualified  on  the  last  day  of  the  said 
tie  years. 

Sec.  18.  Proaeontion  prevented.  Lex  Loot.  — Where  any  such  right  as  is 
mentioned  in  this  chapter  siiall  accrue  against  a  person  who  had  before  resided  in 
this  State,  if  such  person  shall,  by  departing  without  the  same,  or  by  abscondmg  or 
concealing  himself,  or  by  any  other  indirect  ways  or  means,  obstruct  the  prosecu- 
tion of  such  right,  or  if  such  right  has  been  or  shall  be  hereafter  obstructed  by 
war,  insurrection,  or  rebellion,  the  time  that  such  obstruction  may  have  continued 
shall  not  be  computed  as  any  part  of  the  time  within  which  the  said  right  might  or 
ought  to  have  been  prosecuted.  But  if  another  person  be  jointly  or  sererally  liable 
with  the  person  so  obstructing  the  prosecution  of  such  right,  and  no  such  obstruc- 
tion exist  as  to  him,  the  exception  contained  in  this  section  as  to  the  person  so 
absconding  shall  not  apply  to  him  in  any  action  or  suit  brought  against  him  to 
enforce  such  liability.  And  upon  a  contract  which  was  made  and  was  to  be  per- 
formed in  another  State  or  country,  by  a  person  who  then  resided  therein,  no  action 
shall  be  maintained,  after  the  right  of  action  thereon  is  barred  by  the  laws  of  said 
State  or  country. 

Sec.  19.  Farther  Time  given.  —  If  any  action,  commenced  within  due  time, 
in  the  name  of,  or  against  one  or  more  plaintiffs  or  defendants,  abate  as  to  one  of 
them  by  the  return  of  no  inhabitant,  or  by  his  or  her  death  or  marriage,  or  if,  in 
an  action  commenced  in  due  time,  judgment  (or  other  and  further  proceedings) 
for  the  plaintiffs  should  be  arrested  or  reversed,  or  if  there  be  occasion  to  bring 
a  new  suit,  by  reason  of  the  said  cause,  on  a  ground  which  does  not  preclude 
a  new  action  for  the  same  cause,  or  if  there  be  occasion  to  bring  a  new  suit, 
by  reason  of  the  said  cause  haying  been  dismissed  for  want  of  security  for 
costs,  or  by  reason  of  any  other  cause  which  could  not  be  pleaded  in  bar  of  an 
action,  of  the  loss  or  destruction  of  any  of  the  papers  or  records  in  a  former  suit 
which  was  in  due  time ;  in  every  such  case,  notwithstanding  the  expiration  of  the 
time  within  which  a  new  action  or  suit  must  otherwise  have  been  brought,  the 
same  may  be  brought  within  one  year  after  such  abatement,  dismissal,  or  other 
cause,  or  after  such  arrest  or  reyersal  of  judgment,  or  such  loss  or  destruction,  but 
not  after, 

SUPPLEMENTAL  ACTS. 

Chap.  87,  Sec.  5,  limits  a  Suit  against  the  State  to  fiye  3rear8  from  the  time 
the  claim  might  have  been  presented ;  but  in  cases  of  legal  disability,  to  two  years 
after  the  removal  thereof. 


WISCONBIK.  987 

Chap.  64,  Skc.  10,  limits  a  Suit  for  Divorce  for  Adultery  to  five  years  after 
knowledge  of  occarrence  of  the  fact. 

Chap.  50,  Seo.  211,  limits  an  Action  for  Forcible  ISntry  and  Detainer  to 
two  years  after  the  cause  of  action  accrues. 

Chap.  93,  Sec.  10,  limits  a  Diatreaa  for  Rent  "  within  one  year  after  the  time  it 
becomes  due,  whether  the  lease  be  ended  or  not." 

By  Acts  of  1872-3,  Chap.  61,  Sec.  1  (Gomp.  1891,  p.  1045),  an  action  to  recover 
poeseiusion  of  Iieaae  of  Oil  and  Mineral  Lands,  or  the  profits,  against  a  lessee  in 
continuous  possession,  expending  in  good  faith,  etc,  is  limited  to  three  years. 
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BEYI8ED  STATUTES,  1889.     Chap.  177. 
(Sanboen  and  Bskrtman's  Compilation.) 

Section  4206.  Xiimitation  of  Actions. — Civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter,  except  when  iu  special  cases  a  different 
limitation  is  provided  by  statute.  But  the  objection  that  the  action  was  not  com- 
menced within  the  time  limited  can  only  be  taken  by  answer. 

Sec.  4207.  Relating  to  Real  Property.  —  No  action  for, the  recovery  of  real 
property,  or  the  possession  thereof^  shall  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of  the  prem- 
ises in  question  within  twenty  years  before  the  commencement  of  such  action. 

Sec.  4208.  Defence  not  to  be  made  unleae  Seiain  within  Twenty 
Tears.  —  No  defence  or  counterclaim,  founded  upon  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  shall  be  effectual,  unless  the  person  making  it, 
or  under  whose  title  it  is  made,  or  iiis  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  within  twenty  years  before  the  committing 
of  the  act  with  respect  to  which  it  is  made. 

Sec.  4209.  Bntey  not  valid,  nnlesa.  —  No  entry  upon  real  estate  shall  be 
deemed  sufficient  or  valid,  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  such  entry  and  within  twenty  years  from  the 
time  when  the  right  to  make  such  entry  descended  or  accrued  ;  and  when  held  ad- 
versely under  the  provisions  of  section  4212,  within  ten  years  from  the  time  when 
such  adverse  possession  began. 

Sec.  4210.  Posaesaion  presumed,  when.  —  In  every  action  to  recover  real 
property,  or  the  possession  thereof,  the  person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possessed  thereof  within  the  time  required  by 
law ;  and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed  to 
have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  such 
premises  have  been  held  and  possessed  adversely  to  such  legal  title  for  ten  years 
under  the  provisions  of  the  next  section,  or  twenty  years  under  the  provisions  of 
section  4213,  before  the  commencement  of  such  action. 

Sec.  4211.  Premises  deemed  to  be  held  adversely,  when.  —  Where  the 
occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of  any  prem- 
ises under  claim  of  title,  exclusive  of  any  other  right,  founding  such  claim  upon 
some  written  instrument^  as  being  a  conveyance  of  the  premises  in  question,  or 
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upon  the  judgroeni  of  some  oompetent  court,  md  th&t  there  has  been  a  continued 
occupation  and  possession  of  the  premises  included  in  snch  instrument  or  judgment^ 
or  of  some  part  of  sueh  premi8e8>  under  such  claim,'  for  ten  years,  the  premises  so 
included  shall  be  deemed  to  have  been  held  advertefy ;  except  that,  when  the  prem- 
ises so  included  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall 
not  be  deemed  the  possession  of  any  other  lot  of  the  same  tract. 

Sec.  4212.  Adverse  PossesBion  defined.  —  For  the  purpose  of  constituting 
an  adverse  possession  by  any  person  claiming  a  title  founded  upon  some  written 
instrument  or  some  judgment,  land  shall  be  deemed  to  have  been  possessed  and 
occupied  in  the  following  cases :  -^ 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  enclosure. 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber,  for  the  purpose  of  husbandry,  or  for  the  ordinary  use  of  the 
occupant. 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion  of 
such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  enclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have  been 
occupied  for  the  same  length  of  time  as  the  part  improved  or  cultivated. 

Sec.  4213.  Adverse  Possession  under  Claim  of  Title.  —  Where  there  has 
been  an  actual  continued  occupation  of  any  premises,  under  a  claim  of  tiUe,  ex- 
clusive of  any  other  right,  but  not  founded  upon  any  written  instrument,  or  any 
judgment  or  decree,  the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed 
to  be  held  adversely. 

Sec.  4214.  Adverse  Possession,  what  oonstitntes.  —  For  the  purpose  of 
constituting  an  adverse  possession  by  a  person  claiming  title,  not  founded  upon 
some  written  instrument,  or  some  judgment  or  decree,  Und  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases  only :  — 

1.  When  it  has  been  protected  by  a  substantial  enclosure. 

2.  When  it  has  been  usually  cultivated  or  improved. 

Sec.  4215.  Adverse  Possession.  —  An  adverse  possession  of  ten  years  under 
sections  4211  and  4212,  or  of  twenty  years  under  the  last  two  preceding  sections, 
shall  constitute  a  bar  to  an  action  for  the  recovery  of  such  real  estate  so  held 
adversely,  or  of  the  possession  thereof. 

Sec.  4216.  Tenant's  Possession  to  be  deemed  ihat  of  Landlord. — 
Whenever  the  relation  of  landlord  and  tenant  shall  have  existed  between  any  per- 
sons, the  possession  of  the  tenant  shall  be  deemed  the  possession  of  the  landlord, 
until  the  expiration  of  ten  years  from  the  termination  of  the  tenancy ;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  ten  years  from  the  time  of 
the  last  payment  of  rent,  notwithstanding  such  tenant  may  have  acquired  another 
title,  or  may  have  claimed  to  hold  adversely  to  his  landlord ;  but  such  presumption 
shall  not  be  made  after  the  periods  herein  limited. 

Sec.  4216  a.  No  perpetnal  Right  from  Eleotrio  Fiztnre,  Ao.  —  When- 
ever any  wire  or  cable  used  for  any  telegraph,  telephonct  electric  light,  or  other 
electric  purposes  is,  or  shall  be  attached  to,  or  does,  or  shall  extend  upon  or  over 
any  building  or  land,  no  lapse  of  time  whatever  shall  raise  a  presumption  or  justify 
a  prescription  of  any  perpetual  right  to  such  attachment  or  extension. 

Sec.  4217.  Desoent  oast.  — The  right  of  any  person  to  the  possession  c^  any 
real  estate  shall  not  be  impaired  or  affected  by  a  descent  being  cast,  in  consequence 
of  the  death  of  any  person  in  possession  of  such  estate. 

Sec.  4218.  Disability.  —  If  a  person  entitled  to  commence  any  action  for  the 
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recovery  of  real  property,  or  to  rents  or  services  out  of  the  same,  be,  at  the  time 
such  title  shall  fint  descend  or  accrue,  either  — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  some  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life,  — 

the  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any  por- 
tion of  the  time  in  this  chapter  limited  for  the  cpmmencement  of  such  action,  or  the 
making  such  entry  or  defence ;  but  such  action  may  be  commenced,  or  entry  or  de- 
fence made,  after  the  time  limited,  and  within  five  years  after  the  disability  shall 
cease,  or  after  the  death  of  the  person  entitled  who  shall  die  under  such  disability ; 
but  such  action  shall  not  be  commenced)  or  entry  or  defence  made,  alter  that 
period. 

Sec.  4219.  The  following  actions  must  be  commenced  within  the  periods  re- 
spectively hereinafter  prescribed,  after  the  cause  of  action  has  accrued :  — 

Sec.  4220.  Within  Twenty  Teara.  —  Within  twenty  years :  ■— 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  record  of  this  State,  or  of 
the  United  States  sitting  within  this  State. 

2.  An  action  upon  a  sealed  instrument  when  the  cause  of  action  accrues  within 
this  State,  except  those  mentioned  in  section  4222. 

Sec.  4221.  Within  Ten  Teara. —  Within  ten  years :  — 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  record  of  any  other  State 
or  Territory  of  the  United  States,  or  of  any  court  of  the  United  States  sitting  with- 
out  this  State. 

2.  An  action  upon  a  sealed  instrument  when  the  cause  of  action  accrued  Without 
this  State,  except  those  mentioned  in  the  next  section. 

3.  An  action  for  the  recovery  of  damages  for  flowing  lands,  when  such  lands  have 
been  flowed  by  reason  of  the  construction  or  maintenance  of  any  mill-dam. 

4.  An  action  which,  on  and  before  February  28,  1857,  was  cognizable  by  the 
CSourt  of  Chancery,  when  no  other  limitation  is  prescribed  in  this  chapter. 

Sec.  4222.  Within  Six  Teara. —  Within  six  years :  — 

1.  An  action  upon  a  judgment  of  a  court  not  of  record. 

2.  An  action  upon  any  bond,  coupon,  interest-warrant,  or  other  contract  for  the 
payment  of  money,  whether  sealed  or  otherwise,  made  or  issued  by  any  town,  county, 
pity,  village,  or  school  district  in  this  State. 

3.  An  action  upon  any  other  contract,  obligation,  or  liability,  express  or  implied, 
except  those  mentioned  in  the  last  two  preceding  sections. 

4.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture, 
when  a  different  limitation  is  not  prescribed  by  law. 

5.  An  action  to  recover  damages  for  an  injury  to  property,  real  or  personal,  or  for 
an  injury  to  the  person,  character,  or  rights  of  another  not  arising  on  contract,  ex- 
cept in  a  case  where  a  different  period  is  expressly  prescribed. 

6.  An  action  to  recover  personal  property,  or  damages  for  the  wrongful  taking  or 
detention  thereof. 

7.  An  action  for  relief  on  the  ground  of  fraud,  in  a  case  which  was,  on  and  before 
February  28, 1857,  solely  cognizable  by  the  Court  of  Chancery.  The  cause  of  action 
in  such  case  is  not  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud. 

Sec.  4223.  "Within  Three  Teara.  —  Within  three  years :  — 
An  action  against  a  sheriff,  coroner,  town-clerk,  or  constable,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or 


940  STATUTES  OF  LUnTATIONS. 

by  the  omissiom  of  an  official  daty,  inclading  the  non-payment  of  money  collected 
upon  execution.    But  this  section  shall  not  apply  to  an  action  for  an  escape. 
Sec  4224.  "Within  Two  Toaxs.  —  Within  two  years :  — 

1.  An  action  upon  a  statute  penalty  or  forfeiture  when  the  action  is  given  to  the 
party  prosecuting  therefor  and  the  State,  or  to  the  State  alone,  except  where  the 
statute  imposing  it  provides  a  different  limitation. 

2.  An  actiotL  to  recover  damages  for  libel,  slander,  assault,  battery,  or  false 
imprisonment. 

3.  An  action  brought  by  the  personal  representatives  of  a  deceased  person  to 
recover  damages,  when  the  death  of  such  person  was  caused  by  the  wrongful  act, 
neglect,  or  default  of  another. 

4.  Au  action  to  recover  a  forfeiture  or  penalty  imposed  by  any  by-law,  ordinance, 
or  regulation  of  any  town,  county,  city,  or  village,  or  of  any  corporation  organized 
under  the  laws  of  this  Stat«,  when  no  other  limitation  is  prescribed  by  law. 

Sec.  4225.  Within  One  Tear.  —  Within  one  year :  — 

Au  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner  arrested 
or  imprisoned  on  civil  process. 

Sec.  4226.  Mutual  Acoounts.  —  In  actions  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed 
to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sec.  4227.  Other  Personal  Actions,  within  Ten  Tears.  —  All  personal 
actions  on  any  contract  uot  limited  by  tliis  chapter,  or  any  other  law  of  this  State, 
shall  be  brought  within  ten  years  after  the  accruing  of  the  cause  of  action. 

Sec.  422 S  Statute  applied  to  Defences,  Ac.  —  A  cause  of  action  upon  which, 
an  actiou  cannot  be  maintained,  as  prescribed  in  this  chapter,  cannot  be  effectually 
interposed  as  a  defence,  counterclaim,  or  set-off. 

Sec.  4229.  State.  —  The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  State,  or  for  its  benefit,  in  the  same  manner  as 
to  actions  by  private  parties ;  but  no  pejrson  can  obtain  title  to  real  property  belong- 
ing to  the  State,  by  adverse  possession,  prescription,  or  user,  unless  such  adverse 
possession,  prescription,  or  user  shall  have  been  continued  uninterruptedly  for  more 
than  forty  years. 

Sec.  4230.  This  Chapter  not  to  apply  to  Bank-bills.  —  None  of  the  pro- 
visions of  this  chapter  shall  apply  to  any  action  brought  upon  any  bills,  notes,  or 
other  evidences  of  debt,  issued  by  any  bank,  or  issued  or  put  into  circulation  as 
money. 

Sec.  4231.  Persons  absent  from  State.  —  If,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out  of  this  State,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited,  after  such  person  shall  return  to  or 
remove  to  this  State.  But  the  foregoing  provision  shidl  not  apply  to  any  case 
where,  at  the  time  the  cause  of  action  shall  accrue,  neither  the  party  against  or  in 
favor  of  whom  the  same  shall  accrue  b  a  resident  of  this  State ;  and  if,  after  a  cause 
of  action  shall  have  accrued  against  any  person,  he  shall  depart  from  and  reside  out 
of  this  State,  the  time  of  the  absence  shall  not  be  deemed  or  taken  as  any  part  of 
the  time  limited  for  the  commencement  of  sucb  action. 

Sec.  4232.  Aliens.  -^  When  a  person  shall  be  an  alien,  subject,  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  continuance  of  the  war  shall 
not  be  a  part  of  the  time  limited  for  the  commencement  of  the  action. 

Sec  4233.  Appeals  and  Actions  in  Case^s  of  Disability.  —  If  a  person  en- 
titled to  bring  an  action  mentioned  in  this  chapter,  except  actions  for  the  recovery 
of  a  penalty  of  forfeiture,  or  agamst  a  sheriff  or  other  officer  for  an  escape,  or  for 
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the  recoyerj  of  real  property,  or  the  possession  thereof,  be  at  the  time  the  cause  of 
action  accrued,  either  — 

1.   Within  the  age  of  twenty-one  years ;  or^ 

8.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  sentence  of  a  criminal 
court  for  a  term  less  than  his  natural  life,  — 

the  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  commencement 
of  the  action,  except  that  the  period  within  which  the  action  must  be  brought  can- 
not be  extended  more  than  fire  years  by  any  such  disability,  except  infancy ;  nor 
can  it  be  so  extended  in  any  case  longer  than  one  year  after  the  disability  ceases. 

Sec.  4<234.  Death.  —  If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action  sur- 
vive, an  action  maybe  commenced  by  his  representatives  after  the  expiration  of  that 
time,  and  within  one  year  from  his  death.  If  a  person  against  whom  an  action  may 
be  brought  die  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  commenced  after  the  ex- 
piration of  that  time,  and  within  one  year  after  the  issumg,  within  this  State,  of 
letters  testamentary  or  of  administration. 

Sec.  4235.  Zdmitatioii,  when  Judgment  la  reveraed.  —  If  an  action  shall 
be  commenced  within  the  term  prescribed  therefor,  and  a  judgment  therein  for  the 
plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  sur- 
vive, his  heirs  or  representatives,  may  commence  a  new  action  within  one  year  after 
the  reversal. 

Sec.  4236.  Limitation,  when  Action  ia  stayed  by  Injunction.  —  When 
the  commencement  of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibi- 
tion, the  time  of  the  continuance  of  the  injunction  or  prohibition  shall  not  be  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Sec.  4237.  Diaability,  when  available.  —  No  person  shall  avail  himself  of  a 
disability,  unless  it  existed  when  his  right  of  action  accrued. 

Sec.  4238.  When  Limitation  attachea.  —  When  two  or  more  disabilities 
shall  coexist  at  the  time  the  right  of  action  accrued,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

Sec.  4239.  Actions,  when  deemed  commenced.  —  An  action  shall  be 
deemed  commenced,  within  the  meaning  of  any  provision  of  law  which  limits  the 
time  for  the  commencement  of  an  action,  as  to  each  defendant,  when  the  summons 
is  served  on  him,  or  on  a  co-defendant  who  is  a  joint  contractor  or  otherwise  united 
in  interest  with  him. 

Sec.  4240.  Attempt  to  commence,  when  deemed  Commencement  — 
An  attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the  commence- 
ment thereof,  within  the  meaning  of  any  provision  of  law  which  limits  the  time  for 
the  commencement  of  an  action,  when  the  summons  is  delivered  with  the  intent 
that  it  shall  be  actually  served  to  the  sheriff  or  other  proper  officer  of  the  county  in 
which  the  defendants  or  one  of  them  usually  or  last  resided ;  or,  if  a  corporation 
organized  under  the  laws  of  this  State  be  defendant,  to  the  sheriff  or  proper  officer 
of  the  county  in  which  it  was  established  by  law,  or  where  its  general  business  is 
transacted,  or  where  it  keeps  an  office  for  the  transaction  of  business,  or  wherein 
any  officer,  attorney,  agent,  or  other  person  upon  whom  the  summons  may  by  law  be 
served  resides  or  has  his  office ;  or  if  such  corporation  has  no  such  place  of  business, 
or  any  officer  or  other  person  upon  whom  the  summons  may  by  law  be  served,  known 
to  the  plaintiff ;  and  if  such  defendant  be  a  non-resident,  or  a  non-resident  corpora- 
tion, —  to  the  sheriff  or  other  proper  officer  of  the  county  in  which  plaintiff  shall 
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bring  his  action.  Bat  such  an  attempt  must  be  followed  by  the  first  publication  of 
the  summons,  of  the  sernce  thereof,  within  sixty  days.  If  the  action  be  in  a  eouit 
not  of  reoord,  the  service  thereof  must  be  made  with  due  diligence. 

Sec.  4241.  Certtfioate  of  Sheriff  Presumptive  Bvidenoe  of  Time  of  Be- 
oeipt  of  Snmmone.  —  The  certificate  of  the  sheriff  or  other  proper  officer,  indorsed 
upon  the  summons,  stating  the  time  when  he  received  the  same  for  service,  shall  be 
presumptive  evidence  that  he  did  receive  the  summons  for  service  on  the  day  in  such 
certificate  named. 

Sec.  4242.  Preaentation  of  Claim  to  County  Boarde,  &a,  to  be  deemed 
Commenoement  of  Aotion.  —  The  presentation  of  any  daim,  in  cases  when  by 
law  such  presentment  is  required,  to  the  county  board  of  audit  of  the  proper  town, 
city,  or  village,  to  the  commissioners  appointed  to  allow  claims  against  the  estate  of 
a  deceased  person,  or,  where  no  such  commissioners  are  appointed,  to  the  county 
court,  shall  be  deemed  the  commencement  of  an  action,  within  the  meaning  of  any 
law  limiting  the  time  for  the  commencement  of  an  action  thereon. 

Sec.  4243.  Aoknowledgment  and  New  Promise  to  be  in  Wiittn^.  — 
No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  cause  out  of  the  operation  of  this  chapter,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to  be  chaiged  thereby. 

Sec.  4244.  Acknowledgment  not  to  oliarge  Joint  Contraotor,  &a — If 
there  are  two  or  more  joint  contractors,  or  joint  administrators  of  any  contraotor, 
no  such  joint  contractor,  executor,  or  administrator  shall  lose  the  benefit  of  the 
provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of  any  acknowl. 
edgment  or  promise  made  by  any  other  or  others  of  them. 

Sec.  4245.  Same.  —  In  actions  commenced  against  two  or  more  joint  contract- 
ors, or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the 
trial  or  otherwise  that  the  plaintiff  is  barred  by  the  provisions  of  this  chapter  as  to 
one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  any  other  or  others 
of  them,  by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment 
shall  be  given  for  the  plaintiff  as  to  any  of  the  defendants  against  whom  he  is  enti- 
tled to  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

Sec.  4246.  Same.  —  If,  in  any  action  on  contract,  the  defendant  shall  answer 
that  any  other  person  ought  to  have  been  jointly  sued,  and  shall  verify  such  answer 
by  his  oath  or  affirmation,  and  issue  shall  be  joined  thereon,  and  it  shall  appear  on 
the  trial  that  tlie  action  is  barred  against  the  person  so  named  in  such  answer,  by 
reason  of  the  provisions  of  this  chapter,  the  issue  shall  be  found  for  the  plaintiff. 

Sec.  4247.  Bffeot  of  Payment  —  Nothing  contained  in  the  four  preceding 
sections  shall  alter,  take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or 
interest  made  by  any  person,  but  no  indorsement  or  memorandum  of  any  such  pay- 
ment, written  or  made  upon  any  promissory  note,  bill  of  exchange  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be  made  or  purport  to  be 
made,  shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the  case  out  of 
the  operation  of  the  provisions  of  this  chapter. 

Sec.  424S.  Effect  of  Payment  by  Joint  Contraotor.  —  If  there  are  two  or 
more  joint  contractors,  or  joint  executors  or  administrators  of  any  contractor,  no 
one  of  them  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as  to  be 
chargeable  by  reason  tmly  of  any  payment  made  by  any  other  or  others  of  them. 

Sec.  4249.  From  what  Time  Limitation  is  to  be  oompnted.  —  The  periods 
of  limitation,  unless  otherwise  specially  prescribed  by  law,  must  be  computed  from 
the  time  of  the  accruing  of  the  right  to  relief  by  action,  special  proceedings,  defence, 
or  otherwise,  as  the  case  requires,  to  the  time  when  the  daim  to  that  relief  is 
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actually  interposed  by  the  party  as  a  plaintiff  or  defendant  in  the  particular  action 
or  special  proceeding,  except  that  as  to  a  defence,  set-off,  or  counterclaim,  the  time 
of  the  commencement  of  the  plaintiff's  action  shall  be  deemed  the  time  when  the 
elaim  for  relief,  as  to  such  defence,  set-off,  or  counterclaim  is  interposed. 

Sec.  4250.  "Wliero  Answer  or  Coonterolaim  is  interposed  and  duit  is 
dismissed  or  disoontinned^ — When  a  defendant  in  an  action  has  interposed  an 
answer,  as  a  defence,  set-off,  or  eounterclaim,  upon  which  he  would  be  entitled 
to  rely  in  such  action,  the  remedy  upon  which,  at  the  time  of  the  commencement  of 
such  action,  was  not  barred  by  law,  and  sueh  complaint  is  dismissed,  or  the  action 
is  discontinued,  the  time  which  intervened  between  the  commencement  and  the  ter- 
mination of  such  action  shall  not  be  deemed  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action  by  the  defendant,  to  recover  for  the  cause  of  action  so 
interposed  as  a  defence,  set-off,  or  counterclaim. 

Sec.  4251.  Time  extended,  when.  —  There  being  no  person  in  existence  who 
is  authorized  to  bring  an  action  thereon  at  the  time  a  cause  of  action  accrues,  shall 
not  extend  the  time  within  which,  according  to  the  provisions  of  this  chapter,  an 
action  can  be  commenced  upon  such  cause  of  action,  to  more  than  double  the  period 
otherwise  prescribed  by  law. 

Sec.  4252.  Actions  against  Directors  of  Corporations.  —  This  chapter 
shall  not  affect  actions  against  directors  or  stockholders  of  a  moneyed  corporation  or 
banking  association,  to  recover  a  forfeiture  imposed,  or  to  enforce  a  liability  created 
by  law ;  but  such  actions  must  be  brought  within  six  years  after  the  discovery  by 
the  aggrieved  party  of  the  facts  upon  which  the  forfeiture  attached  or  the  liability 
was  created 

Title  XIII.,  Chap.  50. 

Sec.  1181.  Action,  on  Tax  Certificate.  —  The  holder  of  any  tax  certificate 
may,  at  his  option,  in  lieu  of  taking  a  tax  deed,  at  any  time  after  three  years  from  the 
date  of  such  certificate,  and  before  he  would  be  barred  from  demanding  a  tax  deed 
thereon,  foreclose  the  same  by  action,  as  in  case  of  a  mortgage  upon  real  estate ; 
.  .  .  but  such  foreclosure  and  sale  shall  not  limit  or  in  any  manner  affect  ths  right 
of  redemption,  by  a  minor,  idiot,  or  insane  person,  as  provided  in  section  1166. 

Title  XVII.,  Chap.  63. 

Sec.  1514.  Action  against  Town  for  Support  of  Pauper.  ^^  ...  If  the 

supervisors  receiving  such  notice  shall  within  said  thirty  days,  deny,  in  writing,  the 
allegations  contained  therein,  and  serve  snch  denial  upon  one  or  more  of  the  super- 
visors giving  the  same,  an  action  for  such  expenses  and  maintenance  shall  be  com- 
menced within  three  months  after  the  service  of  such  denial,  or  be  forever  barredj 
and  no  action  shall  be  thereafter  brought  to  recover  for  the  maintenance  of  such 
poor  person. 

Title  XXHI.,  Chap.  109. 

Sec.  2860.  Divorce  for  Adultery. — In  an  action  brought  for  a  divorce  on 
the  ground  of  adultery,  the  court  may  deny  a  divorce  .  .  .  (3.)  when  there  shall 
have  been  no  express  forgiveness  and  voluntary  cohabitation  of  the  parties,  but  the 
action  shall  not  have  been  brought  within  three  years  after  the  discovery  by  the 
plaintiff  of  the  offence  charged. 

Chap.  110. 

Sec.  3386.  Action  on  Master's  Indenture.  — No  such  action  shall  be  main- 
tained by  any  apprentice,  unless  it  be  commenced  during  the  term  of  apprenticeshipi 
or  within  two  years  after  the  expiration  thereof.  .  •  • 
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Title  XXIX.,  Chap.  167. 

Sec.  3918.  Aotioii  to  raoover  Land  sold  by  Bzaoaton,  Ghuurdiana,  Sto. 

—  No  action  for  the  recovery  of  any  estate  sold  by  an  execator  or  administrator 
under  the  provisions  of  this  chapter  shall  be  maintained  by  any  heir  or  other  person 
claiming  under  the  deceased  testator  or  intestate,  unless  it  be  commenced  within 
^ve  years  next  after  the  sale ;  and  no  action  for  the  recovery  of  any  estate  sold  by 
a  guardian  under  the  provisions  of  chapter  171  shall  be  maintained  by  the  ward  or 
hy  any  person  claiming  under  bim,  unless  it  be  commenced  within  five  years  next 
after  the  termination  of  the  guardianship^  excepting  only  that  minors  and  others 
under  legal  disability  to  sue  at  the  time  when  the  cause  of  action  shall  accrue,  may 
commence  their  action  at  any  time  within  five  years  next  after  the  removal  of  the 
disability. 

Chap.  170. 

Sec.  3968.  Aotioii  on  Gkiardian's  Bond — No  action  shall  be  maintained 
against  the  sureties  on  any  bond  given  by  a  guardian  unless  it  be  commenced  within 
four  years  from  the  time  when  the  guardian  shall  have  been  discharged.  But  if,  at 
the  time  of  such  dischai^e,  the  person  entitled  to  bring  such  action  shall  be  under 
any  legal  disability  to  sue,  the  action  may  be  commenced  at  any  time  within  four 
years  after  such  disability  shall  be  removed. 


WYOMING. 

BEVISED  STATUTES,  1887.    Title  38. 

P&OCBDURE   CrVIL,   DIVISION  8. 

Chap.  3.     Time  of  commencing  Actiom,  — In  Qeneral. 

Sectioit  3363.  ITot  to  apply  to  Actions  oommenced.  —  This  chapter  shall 
not  apply  to  actions  already  commenced,  nor  to  cases  wherein  the  right  of  action  has 
already  accrued ;  but  the  statutes  in  force  when  the  action  accrued  shall  be  appli- 
cable to  such  cases,  according  to  the  subject  of  the  action  and  without  regaid  to 
the  form,  nor  shall  this  chapter  apply  in  the  case  of  a  continuing  and  subsisting 
trust,  nor  to  an  action  by  a  vendee  of  real  property  in  possession  thereof,  to  obtain 
a  conveyance  of  it. 

Skc.  2364.  CaoBes  of  Action  that  survive. —In  addition  to  the  causes  of 
action  which  survive  at  common  law,  causes  of  action  for  mesne  profits  or  for  an 
injury  to  real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall  also  survive ;  and 
the  action  may  be  brought  notwithstanding  the  death  of  the  person  entitled  or 
liable  to  the  same. 

Sec.  2364  a.  Actions  for  oanslng  Death  which  survive.  —  Whenever  the 
death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act^ 
neglect,  or  default  is  such  as  would  (if  death  had  jiot  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  to  recover  damages  in  respect  thereof;  then, 
and  in  every  such  case,  the  person  who,  or  the  corporation  which,  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the  death  shall  have  been 
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caused  under  such  circumstances  as  amount  in  law  to  murder  in  the  first  or  second 
degree,  or  manslaughter. 

[Sec.  2364  6  limits  an  action  by  the  decedent's  representatives  for  such  killing  to 
two  years  after  the  death.] 

Sec.  2365.  Special  Statutes  govern  Llmitatioxi.  —  Ciyil  actions  can  only 

be  commenced  within  the  periods  prescribed  in  this  chapter,  after  the  cause  of 

action  accrues ;  but  where  a  different  limitation  is  prescribed  by  statute,  that  shall 

govern. 

Actions  concerning  Real  Property* 

Sec.  2366.  Reoovery  of  Lands,  &o.p  Ten  Tears.  —  An  action  for  the  recovery 
of  the  title  or  possession  of  lands,  tenements  or  hereditaments,  can  only  be  brought 
within  ten  years  after  the  cause  of  such  action  accrues. 

Sec.  2367.  Saving  to  Persons  nnder  Disability.  —  A  person  entitled  to 
bring  an  action  for  the  recovery  of.  real  property,  who  may  be  under  any  legal 
disability  when  the  cause  of  action  accrues,  may  bnng  his  action  within  t^  years 
after  the  disability  is  removed.  - 

Actions  other  than  for  the  Reccmery  of  Real  Property, 

Sec.  2368.  Period  within  which  Civil  Actions  oan  be  brought.  —  Civil 
actions  other  than  for  the  recovery  of  real  property  can  only  be  brought  within  the 
following  periods,  after  the  cause  of  action  accrues. 

Sec.  2369.  Five  Tears.  —  Within  five  years :  An  action  upon  a  specialty  or  any 
agreement,  contract,  or  promise  in  writing ;  but  on  all  foreign  chums,  judgments, 
or  contracts,  express  or  implied,  contracted  or  incurred  before  the  debtor  became 
a  resident  of  this  Territory,  actions  shall  be  commenced  within  one  year  after  the 
debtor  shall  have  established  his  residence  in  this  Territory. 

Sec  2370.  Eight  Tears.  —  Within  eight  years :  An  action  upon  a  contract  not 
in  writing,  either  express  or  implied ;  an  action  upon  a  liability  created  by  statute, 
other  than  a  forfeiture  or  penalty.    [^As  Amended  by  Laws  o/"  1890-1,  chap.  72.] 

Sec.  2371.  Pour  Tears.  —  Withui  four  years :  An  action  for  trespass  upon 
real  property;  an  action  for  the  recovery  of  personal  property,  oj  for  taking, 
detaining,  or  injuring  the  same,  but  in  an  action  for  the  wrongful  taking  of  personal 
property  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  wrong- 
doer is  discovered ;  an  action  for  an  injury  to  the  rights  of  the  plaintiff  not  arising 
on  contract,  and  not  hereinafter  enumerated ;  an  action  for  relief  on  the  ground  of 
fraud,  but  the  cause  of  action  in  such  case  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud. 

Sec  2372.  One  Tear.  —  Within  one  year :  An  action  for  libel,  slander,  assault 
and  battery,  malicious  prosecution  or  false  imprisonment ;  an  action  upon  a  statute 
for  a  penalty  or  forfeiture ;  but  when  the  statute  giving  such  action  prescribes  a 
different  limitation,  the  action  may  be  brought  within  the  period  so  limited. 

Sec.  2373.  Ten  Tears.  —  An  action  upon  the  official  bond  or  undertaking  of 
an  officer,  assignee,  trustee,  executor,  administrator,  or  guardian,  or  upon  a  bond 
or  undertaking  given  in  pursuance  of  a  statute,  can  only  be  brought  vrithin  ten 
years  after  the  cause  of  action  accrues ;  but  this  section  shall  be  subject  to  the 
quali6cation  in  section  2365. 

Sec.  2374.  General  Provision.  —  An  action  for  relief,  not  hereinbefore  pro- 
vided for,  can  only  be  brought  within  ten  years  after  the  cause  of  action  shall  have 
accrued. 

Sec.  2375.  May  be  oommenoed  after  Disability  is  removed.  —  If  a  per- 
son, entitied  to  bring  any  action  mentioned  in  this  subdivision,  except  for  a  penalty 
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or  forfeiture,  is,  at  the  time  the  cause  of  action  accrues,  vithin  the  age  of  twenty- 
one  years,  insane,  or  imprisoned,  such  person  may  bring  such  action  within  the 
respective  times  limited  by  this  chapter  after  such  disability  is  removed. 

General  FrovUumt. 

Sec.  2376.  When  Action  ahall  be  deemed  oommenoed.  — An  action  shall 
be  deemed  commenced  within  the  meaning  of  this  chapter,  as  to  each  defendant,  at 
the  date  of  the  summons  which  is  served  on  him,  or  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him ;  and  when  service  by 
publication  is  proper,  the  action  shall  be  deemed  commenced  at  the  date  of  the  first 
publication,  if  the  publication  be  regularly  made. 

Skc.  2377.  Diligent  Attempt  equivalent  to  Commenoement.  —  An 
attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the  commencement 
thereof,  within  the  meaning  of  this  chapter,  when  the  party  diligently  endeavors  to 
procure  a  service;  but  such  attempt  must  be  followed  by  service  within  sixty 
days. 

Sec.  2378.  Action  against  Person  out  of  the  Territory,  &o.  —  If,  when 
a  cause  of  action  accrues  against  a  person,  he  be  out  of  the  Territory,  or  has 
absconded  or  concealed  himself,  the  period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  comes  into  the  Territory,  or  while  he  is  so 
absconded  or  concealed ;  and  if,  after  the  cause  of  action  accrues,  he  depart  from 
the  Territory,  or  abscond  or  conceal  himself,  the  time  of  his  absence  or  concealment 
shall  not  be  computed  as  a  part  of  the  period  within  which  the  action  must  be 
brought. 

Sec.  2379.  Iiex  Looi.  —  If  by  the  laws  of  the  State  or  country  where  the  cause 
of  action  arose  the  action  is  barred,  it  is  also  barred  in  this  Territory. 

Sec.  23S0.  New  Action  upon  Reversal,  Ao.  —  If  in  an  action  commenced 
in  due  time,  a  judgment  for  the  plaintiff  be  reversed,  or  the  plaintiff  fail  otherwise 
than  upon  the  merits,  and  time  limited  for  the  commenoement  of  such  action  has, 
at  the  date  of  such  reversal  or  failure,  expired,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  representatives  may  commence  a  new  action  within  one 
year  after  such  date;  and  this  provision  shall  apply  to  any  claim  asserted  in  any 
pleading  by  a  defendant. 

Sec  2381.  Partial  Payment.  New  Promise  in  Writing.  —  When  pay- 
ment has  been  made  upon  any  demand  founded  on  contract  or  a  written  acknowl- 
edgment thereof,  or  promise  to  pay  the  same  has  been  made  and  signed  by  the 
party  to  be  charged,  an  action  may  be  brought  thereon  within  the  time  herein 
limited,  after  such  payment,  acknowledgment,  or  promise. 

[By  Sec.  3065,  as  amended  by  the  Laws  of  1890-1,  chap.  70,  an  action  to  contest 
a  will  must  be  brought  within  one  year  after  probate.] 
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ARIZONA. 

KEVISED  STATUTES  1887,  Title  XLIV, 
Chap.  I.  —  Limitation  of  Actions  totl  Lakd. 

(2297)  Sec.  1.  Suit  against  Poeseaaor  under  Color  of  Title,  Three 
Teais  —  Every  suit  to  be  instituted  to  recover  real  property  as  against  any  person 
in  peaceable  and  adverse  possession  thereof  under  title  or  color  of  title,  shall  be 
instituted  vithin  three  years  next  after  the  cause  of  action  shall  have  accrued  and 
not  afterward. 

(2298.)  Sec.  2.  *'TMm'  defined.-— By  the  term  "title"  as  used  in  the  pre- 
ceding section,  is  meant  a  regular  chain  of  transfer  from  or  under  the  sovereignty 
of  the  soil,  and  by  "  color  of  title  '*  is  meant  a  consecutive  chain  of  such  transfer 
down  to  such  person  in  possession  without  being  regular,  as  if  one  or  more  of  the 
memorials  or  muniments  be  not  registered,  or  not  dnly  registered  or  be  only  in 
writing,  or  such  like  defect  as  may  not  extend  to  or  include  the  want  of  intrinsic 
fairness  and  honesty,  or  when  the  party  in  possession  shall  hold  the  same  by  a  land 
warrant  or  land  scrip,  with  a  chain  of  transfer  down  to  him  in  possession. 

(2299.)  Sec.  3.  Stiit  againat  Poaaesior  under  Deed;  Forged  Deed, 
Five  Teara.  —  Every  suit  to  be  instituted  to  recover  real  property  as  against  any 
person  having  peaceable  and  adverse  possession  thereof,  cultivating,  using,  or  enjoy- 
ing the  same,  and  paying  taxes  thereon,  if  any,  and  chiiming  under  a  deed  or  deeds 
duly  registered,  shall  be  instituted  within  five  years  next  after  the  cause  of  action 
shall  have  accrued,  and  not  afterwards :  provided  that  this  section  shall  not  apply 
to  any  one  in  possession  of  land,  who  in  the  absence  of  this  section  would  deraign 
title  through  a  forged  deed :  provided, /kriA^,  that  no  one  chiiming  under  a  forged 
deed,  or  a  deed  executed  under  a  forged  power  of  attorney,  shall  be  allowed  the 
benefits  of  this  section. 

(2300.)  Sec.  4.  Reatriotlcn  to  160  aorea.  — The  peaceable  and  adverse  pos- 
session contemplated  in  the  preceding  section  as  against  the  person  having  right  of 
action  shall  be  construed  to  embrace  not  more  than  one  hundred  and  sixty  acres, 
including  the  improvements  or  the  namber  of  acres  actually  enclosed,  should  the 
same  be  less  than  one  hundred  and  sixty  acres,  but  when  such  possession  is  taken 
under  some  written  memorandum  of  title,  other  than  a  deed,  which  fixes  the 
boundaries  of  the  possessor's  claim  and  is  duly  registered,  such  peaceable  posses- 
sion shall  be  construed  to  be  coextensive  with  the  boundaries  specified  in  such 
instrument. 

(2301.)  Sec.  5.  Againat  dainant  by  Rie^t  ci  Poaaeaaion,  Two  Teara. 
—  In  all  cases  when  the  party  in  possession  claims  real  property  by  right  of  posses* 
sion,  only  suits  to  recover  the  possession  from  him  shall  be  brought  In  two  years 
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after  the  right  of  action  accrues  and  not  afterwards,  and  in  sncli  case  tlie  defend- 
ant is  not  required  to  show  title  or  color  of  title  from  and  under  the  sovereignty  of 
the  soil  as  provided  in  the  preceding  section  as  against  the  plaintiff  who  shows  no 
better  right. 

(2302.)  Sec.  6.  Bar  gives  lull  Title.  —  Whenever  in  any  case  the  action  of  a 
person  for  the  recovery  of  real  property  is  barred  by  any  of  the  provisions  of  this 
act  the  person  haviug  such  peaceable  and  adverse  possession  shall  be  held  to  have 
full  title  precluding  all  claims. 

(2303.)  Sec.  7.  *  Peaceable  "  defined.  —  "Peaceable  possession"  within  the 
meaning  of  this  act,  is  such  as  is  continuous,  and  not  interrupted  by  adverse  suit  to 
recover  the  estate. 

(2304.)  Sec.  8.  ** Advene"  defined.  —  "Adverse  possession"  is  an  actual 
and  visible  appropriation  of  the  land,  commenced  and  continued,  under  a  claim  of 
right  inconsistent  with  and  hostile  to  the  claim  of  another. 

(2305.)  Sec.  9.  Privity  of  PoMesaoxs.  —  Peaoeable  and  adverse  possession 
need  not  be  continued  in  the  same  person,  but  when  held  by  different  persons  suc- 
cessively there  must  be  a  privity  of  estate  between  them. 

(2306.)  Sec.  10.  [State]  excepted.  —  The  right  of  thb  Territoiy  shall  not  be 
barred  by  any  of  the  provisions  of  this  act. 

(2307.)  Sec.  11.  Diaabilitlea.  —  If  a  person  entitled  to  commence  suit  for  the 
recovery  of  real  property,  or  to  make  any  defence  founded  on  the  title  thereto,  be, 
at  the  time  such  title  shall  first  descend  or  the  adverse  possession  commence  — 

1.  Under  age  of  twenty-one  years ;  or, 

2.  Of  uusouud  mind ; 

3.  A  person  imprisoned ;  the  time  during  which  such  disability  shall  continue 
shall  not  be  deemed  any  portion  of  the  time  limited  for  the  commencement  of  such 
suit,  or  the  making  of  such  defence ;  and  such  person  shall  have  the  same  time, 
after  the  removal  of  his  disability,  that  is  allowed  to  others  by  the  provisions  of 
this  act. 

(2308.)  Sec.  12.  -Real  Property"  defined.  — The  words  "real  property" 
wherever  used  in  this  act  is  [are]  to  be  taken. to  mean  mines  and  mining  claims. 

Chap.  2.  —  Limitation  op  Pebsonal  Actions. 

(2309.)  Sec.  13.  One  Tear.  —  There  shall  be  commenced  and  prosecuted 
within  one  year  after  the  cause  of  action  shall  have  accrued,  and  not  afterward,  all 
actions  or  suits  in  court,  of  the  following  description :  — 

1.  Actions  for  injuries  done  to  the  person  of  another. 

2.  Actions  for  malicious  prosecution,  or  for  false  imprisonment,  or  for  injuries 
done  to  the  character  or  reputation  of  another  by  libel  or  slander. 

3.  Actions  for  damages  for  seduction  or  breach  of  promise  of  marriage. 

4.  Actions  for  injuries  done  to  the  person  of  another  where  death  ensued  from 
such  injuries ;  and  the  cail&e  of  action  shall  be  considered  as  having  accrued  at  the 
death  of  the  party  injured. 

(2310.)  Sec.  14.  Two  Tears. —There  shall  be  commenced  and  prosecuted 
withiu  two  years  after  the  cause  of  action  shall  have  accrued,  and  not  afterward,  all 
actions  or  suits  in  court,  of  the  following  description :  — 

1.  Actions  of  trespass  for  injury  done  to  the  estate  or  the  property  of  another. 

2.  Actions  for  detaining  the  personal  property  of  another  and  for  converting 
such  personal  property  to  one's  own  use. 

3.  Actions  for  taking  or  carrying  away  the  goods  and  chattels  of  another* 
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4.  Actions  upon  a  judgment  or  decree  of  any  court  rendered  without  this  Terri- 
tory or  upon  an  instrument  in  writing  executed  without  this  Territory,  the  time  to 
be  computed  from  the  arrival  of  the  party  pleading  the  statute  in  tbe  Territory. 

(2311.)  Sec.  15.  Three  Tears.  —  There  shall  be  commenced  and  prosecuted 
within  three  years  after  the  cause  of  action  shall  have  accrued,  and  not  afterward, 
all  actions  or  suits  in  courts,  of  the  following  description :  — 

1.  Actions  for  debt  where  the  indebtedness  is  not  evidenced  by  a  contract  in 
writing. 

8.  Actions  upon  stated  or  open  accounts  other  than  such  mutual  and  current 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  agents. 

(2312.)  Sec.  16.  Aocounts  not  of  Merohanta,  Ac,  from  Date  of  Delivery- 
*-  In  all  accounts  except  those  between  merchant  and  merchant,  as  aforesaid,  their 
factors  and  agents,  the  respective  times  or  dates  of  the  delivery  of  the  several  arti- 
cles charged  shall  after  demand  made  in  writing  be  particidarly  specified,  and  limi- 
tation shall  run  against  each  item  from  the  date  of  such  delivery,  unless  otherwise 
specifically  contracted. 

(2313.)  Sec.  17.  Four  Tears.  —  There  shall  be  commenced  and  prosecuted 
wi^in  four  years  after  the  cause  of  action  shall  have  accrued,  and  not  afterward,  all 
actions  or  suits  in  court,  of  the  following  description :  — 

1.  Actions  for  the  penalty  or  for  damages  on  the  penal  clause  of  a  bond  to  convey 
real  estate. 

8.  Actions  by  one  partner  against  his  copartner  for  a  settlement  of  the  partner^ 
ship  accounts;  or  upon  mutual  and  current  accounts  concerning  the  trade  of  .mer- 
chandise between  merchant  and  merchant,  their  factors  or  agents,  and  the  cause  of 
action  shall  be  considered  as  having  accrued  on  a  cessation  of  the  dealings  in  which 
they  were  interested  together. 

(2314.)  Sec.  18.  Five  Tears.  —  Actions  for  debt  where  the  indebtedness  is 
evidenced  by  or  founded  upon  any  contract  in  writing,  executed  within  this  Terri- 
tory, shall  be  commenced  and  prosecuted  within  five  years  after  the  cause  of  action 
shall  have  accrued  and  not  afterward. 

(2315.)  Sec.  19.  Suit  on  Bond  of  Ezeoutor,  or  Gkiardian,  Four  Tears.  — 
All  suits  on  the  bond  of  any  executor,  administrator,  or  guardian,  shall  be  com- 
menced and  prosecuted  within  four  years  next  after  the  death,  resignation,  removal^ 
or  discharge  of  such  executor,  administrator,  or  guardian  and  not  thereafter. 

(2316.)  Sec.  20.  Other  Personal  Actions,  Four  Tears.  — Every  action 
other  than  for  the  recovery  of  real  estate,  for  which  no  limitation  is  otherwise  pre- 
scribed, shall  be  brought  within  four  years  next  after  the  right  to  bring  the  same 
shall  have  accrued,  and  not  afterward. 

(2317.)  Sec.  21.  Aotions  on  foreign  Judgments. — Every  action  upon  a 
judgment  or  decree  rendered  in  any  other  State  or  Territory  of  the  United  States,  in 
the  District  of  Columbia,  or  in  any  foreign  country,  shall  be  barred,  if  by  the  laws 
of  such  State  or  country  such  action  would  there  be  barred,  and  the  judgment  or 
decree  be  incapable  of  being  otherwise  enforced  there. 

(2318.)  Sec.  22.  Aotion  for  Specific  Performance,  Four  Tears.  — Any 
action  for  the  specific  performance  of  a  contract  for  the  conveyance  of  real  estate 
shall  be  commenced  within  four  years  next  after  the  cause  of  acti  n  shall 'have 
accrued,  and  not  afterward. 

(2319.)  Sec.  23.  Revivor,  Five  Tears.  —  A  judgment  in  any  court  of  record 
within  this  Territory,  where  execution  has  not  issued  within  twelve  months 
after  the  rendition  of  the  judgment,  may  be  revived  by  tcire  facial  or  an  action 
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of  debt  brought  thereon  within  five  years  after  the  date  of  such  judgment,  and 

not  after. 

(2300.)  Sec.  94.  Failiir*  to  return  Sxeoatioii. — Where  execution  has 
issued  and  no  return  is  made  thereon,  the  party  in  whose  favor  the  same  was  issued 
may  move  against  any  sheriff  or  other  officer  and  his  sureties  for  not  returning  the 
same  within  five  years  from  the  day  on  which  it  was  returnable  and  not  after. 

(83S1.)  Sec.  25.  Poroible  S&try.  Ao.,  Two  Tears. — The  action  of  forci- 
ble entry  or  forcible  detainer,  as  provided  for  by  hw,  shall  be  prosecuted  at  any 
time  after  two  years  from  the  commencement  of  tiie  forcible  entry  or  detainer. 

(8322.)  Sec.  26.  Contest  of  Will,  Ponr  Tears.  —  Any  person  interested  in 
any  will  which  shall  have  been  probated  under  the  laws  of  this  Territory,  may  insti- 
tute suit  in  the  proper  <}0urt  to  contest  the  validity  thereof,  within  four  years  after 
such  will  shall  hiftve  been  admitted  to  probate  and  not  afterward. 

(2323.)  Sic.  27.  Canoelllng  Forged  Will.  Ao^  Pour  Tears.— Any  heir  at 
li^w  of  the  testator  or  any  person  interested  in  his  estate,  may  institute  a  suit  in 
the  proper  court  to  cancel  a  will  for  forgery  or  other  fraud  within  four  years  after 
the  discovery  of  such  forgery  or  fraud  and  not  afterward. 

Chap.  3. — Qevs&al  Pbovisions. 

(2324.)  Sec.  28.  Absence  of  the  Defendant  —  If  any  person  against 
whom  there  shall  be  cause  of  action  shall  be  without  the  limits  of  this  Territory  at 
the  time  of  the  accruing  of  such  action,  or  at  any  time  during  which  the  same 
might  have  been  maintained,  the  person  entitled  to  such  action  shall  be  at  liberty 
to  bring  the  same  against  such  person  after  his  return  to  the  Territory,  the  time  of 
such  person's  absence  shall  not  be  accounted  or  taken  as  a  part  of  the  time  limited 
by  any  of  the  provisions  of  this  act.. 

(2325.)  Sec.  29.  Death  of  Party.  Twelve  Months.  —  In  case  of  the  death 
of  any  person  in  whose  favor  there  may  be'  a  cause  of  action,  the  law  of  limitation 
shall  cease  to  run  against  such  cause  of  action  until  twelve  months  after  such 
death,  unless  an  administrator  or  executor  shall  have  sooner  qualified  according  to 
law  upon  such  deceased  person's  estate ;  then  and  in  that  case  the  said  law  of  limi- 
tation sliall  only  cease  to  run  until  such  qualification.^ 

(2327.)  Sec.  31.  Acknowledgment  to  be  In  Writing.— Wlien  an  action 
may  appear  to  be  barred  by  a  law  of  limitation,  no  acknowledgment  of  the  justness 
of  the  claim  made  subsequent  to  the  time  it  became  due  shall  be  admitted  in  evi- 
dence to  take  the  case  out  of  the  operation  of  the  law,  unless  such  acknowledgment 
be  in  writing  and  signed  by  the  party  to  be  charged  thereby. 

(2328.)  Sec.  32.  Btatate  must  be  pleaded  —  The  laws  of  limitation  of  this 
Territory  shall  not  be  made  available  to  any  person  in  any  suit  in  any  of  the  courts 
of  this  Territory,  unless  it  be  specially  set  forth  as  a  defence  in  his  answer. 

(2329.)  Sec.  38.  Beren  Tears'  Absentee  presumed  dead  Restoration 
on  RebnttaL  —  Any  person  absenting  himself  beyond  sea,  or  elsewhere,  for  seven 
years  successively,  shall  be  presumed  to  be  dead,  in  any  cause  wherein  his  death 
may  come  in  question,  unless  proof  be  made  that  he  was  alive  within  that  time ; 
but  an  estate  recovered  on  such  presumption,  if  in  a  subsequent  action  or  suit  the 
person  presumed  to  be  dead  shall  be  proved  to  be  living,  shall  be  restored  to  him 
who  shall  have  been  evicted,  and  he  may  moreover  demand  and  recover  the  rents 
and  profits  of  the  estate  during  such  time  as  he  shall  be  deprived  thereof,  with  law- 
ful interest. 

I  [2826.  Ssa  80  is  an  inadvertent  repetition  of  2825.] 
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(2330.)  Sec.  34.  Saving  as  to  Party  nnder  Disability.  —  If  a  person  enti. 
tied  to  bring  any  action  other  than  those  mentioned  in  Chapter  One  of  thb  act  be, 
at  the  tin^^  the  cause  of  action  accrues,  either, 

1.  Under  the  age  of  twenty-one  years ;  or 

2.  Of  unsound  mind ;  or, 

3.  A  person  imprisoned;  the  time  of  such  disability  shall  not  be  deemed  a  por- 
tion  of  the  time  limited  for  the  commencement  of  the  action,  and  such  person  shall 
have  the  same  time  after  the  removal  of  his  disability  that  is  allowed  to  others  by 
the  provisions  of  this  act. 

(2331.)  See.  35.  Diaohargad  Claim  against  Immigrant  barred.  •—  No 
action  shall  be  brought  against  any  immigrant  of  the  Territory  to  recover  a  claim 
which  was  barred  by  the  law  of  limitations  of  that  State  or  country  from  which  he 
emigrated ;  nor  shall  any  action  be  brought  to  recover  money  from  an  immigrant 
who  was  i-eleased  from  its  payment  by  the  bankrupt  or  insolvent  laws  of  the  State, 
Territory,  or  country  from  which  he  emigrated. 

(2332.)  Sec.  36.  Demand  before  Removal  hither  not  barred  until 
Twelve  Mentha'  Reaidenoe.  —  No  demand  against  any  person  who  shall  here- 
after remove  to  this  Territory,  incurred  prior  to  his  removal,  shall  be  barred  by  the 
statute  of  limitation  until  he  shall  have  resided  in  this  Territory  for  the  space  of 
twelve  months ;  provided^  that  nothing  in  this  section  shall  be  construed  to  afiPect 
the  provisions  of  the  preceding  section. 

(2333.)  Sec.  37.  DisabilitieB  not  to  be  oonneoted.  —  The  period  of  limita- 
tion shall  not  be  extended  by  the  connection  of  one  disability  with  another ;  and 
when  the  law  of  limitation  shall  begin  to  run,  it  shall  continue  to  run,  notwith- 
standing any  supervening  disability  of  the  party  entitled  to  sue  or  liable  to  be  sued. 

(2334.)  Sec.  38.  Sffeot  of  pre-existing  Law. — No  one  of  the  provisions  of 
this  act  shall  so  be  construed  as  to  revive  any  claim  which  is  barred  by  pre-exist- 
ing laws ;  and  all  claims  against  which  limitation  under  said  laws  had  commenced 
to  run  shall  be  barred  by  the  lapse  of  time  which  would  have  barred  them  had 
those  laws  continued  in  force. 

TinB  XVII.,  Chap.  15. 

(1378.)  Sec.  414.  Action  on  Onardian's  Bond,  Three  Tears.  —No  action, 
can  be  maintained  against  the  sureties  on  any  bond  given  by  a  guardian  unless  it  be 
commenced  within  three  years  from  the  discbarge  or  removal  of  the  guardian ;  but 
if  at  the  time  of  such  discharge  the  person  entitled  to  bring  such  action  b  under  any 
legal  disability  to  sue,  the  action  may  be  commenced  at  any  time  within  three  years 
after  such  disability  is  removed. 

(1379.)  Sec.  415.  Ward's  action  to  reoover  Estate  sold,  Three  Tears. 
—  No  action  for  the  recovery  of  any  estate,  sold  by  a  guardian,  can  be  maintained  by 
the  ward,  or  by  any  person  claiming  under  him,  unless  it  is  commenced  within  three 
years  next  after  the  termination  of  the  guardianship,  or  when  a  legal  disability  to 
sue  exists  by  reason  of  minority  or  otherwise,  at  the  time  when  the  cause  of  action 
accrues,  within  three  years  next  after  the  removal  thereof. 

SUPPLEMENTAL  ACTS. 

Sec.  26  (990)  requires  a  Petition  to  Contest  a  Will  to  be  filed  within  one 
year  after  the  probate. 

By  Tttt.e  XII.,  Crap.  5,  Sko.  28  (828),  an  action  against  a  railway  corporation  to 
Reoorer  for  Lost  Baggage  must  be  brought  within  twelve  months  after  the  loss 
occurred. 

VOL.  II.— 81  ' 
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Statutes,  1890.    Chap.  70,  Abt.  48. 

Section  5157.  RayiTor,  Five  Tear*.  —No  actioa  shall  be  brought  ijithin  this 
Territory  to  revive  any  judgment  rendered  in  any  court  in  this  Territory  unless 
commenced  within  Qyq  years  after  the  same  was  originally  rendered,  and  then  such 
judgment  may  be  revived  and  have  such  force  and  effect  as  when  rendered. 

Sec.  5158.  Idmitatloiis  collated.— The  foUowing  actions  may  be  brought 
within  the  time  herein  limited  respectively  after  their  causes  accrue  and  not  after- 
wards, except  when  otherwise  specially  declared :  — 

Two  Tears.  —  Actions  founded  on  injuries  to  the  person  or  reputation,  whether 
based  on  contract  or  tort)  or  for  a  statute  penalty,  or  on  judgments  of  foreign 
courts,  within  two  years. 

Mechanic's  Lien,  One  Tear. — Action  to  enforce  a  mechanic's  lien,  within 
one  year  from  the  filing  of  the  statement  for  such  lien. 

Action  against  OfBoer,  Three  Tears.  —  Those  against  a  sheriff  or  other 
public  officer,  growing  out  of  a  liability  incurred  by  the  doing  of  an  act  in  an 
official  capacity,  or  by  the  omission  of  an  official  duty,  including  the  non-payment 
of  money  collected  on  execution,  within  three  years. 

On  Unwritten  Contracts,  Fraud,  Ac,  Three  Tears.  —  If  founded  on  any 
unwritten  contract,  those  brought  for  injuries  to  property  or  for  relief  on  the 
ground  of  fraud,  and  in  aid  of  other  actions  not  otherwise  provided  for  in  this  act» 
within  three  years. 

On  Written  Contracts,  dec.  Five  Tears.  —  Those  founded  on  written  con- 
tracts, and  those  brought  for  the  recovery  of  real  property,  within  five  years. 

On  Judgment,  dec,  Twenty  Tears.  —  Those  founded  on  a  judgment  of  a 
court  of  the  United  States,  within  twenty  years. 

Sec.  5159.  Cause  accruing  on  Dlsoovery.  —  In  actions  for  relief  on  the 
ground  of  fraud  or  mistake,  and  in  actions  for  trespass  to  property,  the  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the  fraud,  mistake,  or  trespass 
complained  of  shall  have  been  discovered  by  the  party  aggrieved. 

Sjec.  5160.  Current  Account  —  When  there  is  a  continuous  open  current 
account,  the  cause  of  action  shall  be  deemed  to  have  accrued  on  the  date  of  the 
last  item  of  debit  or  credit  entered  therein  as  proved  on  the  trial. 

Sec.  5161.  "What  is  Commencement  of  Action.  —  The  delivery  of  the 
summons,  to  the  sheriff  or  other  officer  of  the  proper  county,  with  intent  that  it 
sliall  be  served  immediately,  which  intent  shall  be  presumed  unless  the  contrary 
appear,  or  the  actual  service  of  the  summons  by  another  person,  or  the  filing  of  the 
petition  in  court,  is  a  commencement  of  the  action. 

Sec.  5162.  Non-residence. — The  time  which  the  defendant  is  a  non-resident 
of  the  Territory  shall  not  be  included  in  computing  any  of  the  periods  of  limitation 
above  prescrilwd. 

Sec.  5163.  Bar  of  Country  of  Previous  Residence.  —  Wlien  a  cause  of 
action  has  been  fully  barred  by  the  laws  of  any  country  or  State  where  the  defend* 
ant  has  previously  resided,  such  bar  shall  be  a  full  and  complete  defence,  but  this 
section  shall  not  apply  to  causes  of  action  arising  within  this  Territory. 
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Ssc.  5164.  Extension  One  Tear  after  Removal  of  Disability.  —  The  time 
limited  for  actions  herein  shall,  in  favor  of  minors  as  defined  by  this  act,  or  insane 
persons,  be  extended  so  that  they  shall  have  one  year  after  the  termination  of  such 
disability  within  which  to  commence  their  action. 

Sec.  5165.  After  Death,  One  Tear.  — If  the  person  entitled  to  bring  any 
action  die  within  one  year  prior  to  the  expiration  of  the  limitation  above  provided, 
the  limitation  shall  not  apply  until  one  year  after  such  death. 

Sec.  5166.  When  Second  Suit  a  Continuation.  —  If  after  the  commence- 
ment of  an  action,  the  plaintiff  fail  therein' for  any  cause,  except  negligence  in  its 
prosecution,  and  a  new  suit  be  brought  within  six  months  thereafter,  the  second 
suit  shall,  for  the  purpose  herem  contempkted,  be  deemed  a  continuation  of  the 
first. 

Sec.  5167.  Circulating  Media;  Corporations.  —  The  above  limitations  and 
provisions  shall  not  apply  to  evidences  of  debt  intended  to  circulate  as  money,  but 
shall,  in  other  respects,  be  applicable  to  aU  actions,  brought  by  or  against  all  bodies 
corporate  or  politic,  except  wlien  otherwise  expressly  declared. 

Sec.  6168.  Cause  revived  by  New  Promise  in  Writing.  —  Causes  of  action 
founded  on  contract  are  revived  by  an  admission  that  the  debt  is  unpaid,  as  well 
as  by  a  new  promise  to  pay  the  same,  but  such  admission  or  new  promise  must  be 
in  writing  and  signed  by  the  party  to  be  charged  thereby. 

Sec.  5169.  Counterclaim.  —  A  proper  counterclaim  may  be  pleaded  as  a 
defence  to  any  cause  of  action,  notwithstanding  the  same  is  barred  by  tlie  pro- 
visions of  this  article,  if  such  counterclaim  so  pleaded  was  the  property  of  the 
party  pleading  it  at  the  time  it  became  barred,  and  the  same  was  not  barred  at 
the  time  the  claim  sued  on  originated ;  but  no  judgment  thereon,  except  for  costs, 
can  be  rendered  in  favor  of  the  party  pleading  the  same* 

Sec.  5170.  Time  under  Injunction,  Ac,  excluded.  —  When  the  commence- 
ment of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  such  injunction  or  prohibition  shall  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action,  and  as  to  that  action,  while  so  enjomed 
or  prohibited,  the  statute  of  limitations  shall  not  run. 

Sec.  5171.  Cause  accruing  within  Territory. —The  statute  of  limitations 
shall  not  be  held  to  liave  commenced  running  against  any  action  accruing  to  a  party 
within  the  Territory  of  Oklahoma  or  in  the  Indian  Territory  after  the  opening  of 
the  Oklahoma  lands  to  settlement,  until  the  second  day  of  May,  1890. 

Sbc.  5172.  School  Fund,  Exemption.  —  The  provisions  of  this  act  shall 
not  be  applicable  to  any  action  brought  on  any  contract  for  part  of  the  school 
fund. 

SUPPLEMENTAL  ACTS. 

By  Seo.  4388,  an  Action  for  Causing  Death  is  limited  to  two  years. 
By  Sec.  4898,  a  Creditor's  Action  against  Special  Bail  must  be  brought 
within  two  years  after  final  judgment  against  the  principal. 
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UTAH. 

COMPILED  LAWS,  188S.    Pabt  X.,  Title  IL 

CoDB  0?  Civil  Pbocedxjbb. 

Chap.  1. — Time  op  commencing  Actions  nr  Genebal. 

(3129)  Section  175.  Wlien  Time  commences  to  run.  — That  civil  actions 
can  only  be  commenced  within  the  period  prescribed  in  this  act  after  the  cause  of 
action  shall  have  accrued,  except  where  a  different  limitation  is  prescribed  by 
statute. 

Chap.  3.  The  Time  op  covmencino  Actions  pob  the  Recoyeby  op 

Real  Pboprbtt. 

(3130).  Sec  178.  Snits  on  Behalf  of  the  People,  except  —  The  people  of 
this  Territory  will  not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the 
issue  and  profits  thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  same, 
unless, — 

First,  Such  right  or  title  shall  have  accrued  within  seven  years  before  any  action 
or  other  proceeding  for  the  same  shall  be  commenced ;  or  unless. 

Second.  The  people,  or  those  for  whom  they  daim,  shall  have  received  the  rents 
and  profits  of  such  real  property,  or  some  part  thereof,  within  the  space  of  seven 
years. 

(3131).  Sec  179.  Solto  for  Real  Property.  — No  action  for  the  recovery  of 
real  property,  or  for  recovery  of  the  possession  thereof,  shall  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  grantor,  or  predecessor,  was  seised  or 
possessed  of  the  premises  in  question  within  seven  years  before  the  commencement 
of  such  action ;  and  this  section  includes  possessory  rights  to  lands  and  mining 
claims. 

(3132.)  Sec  180.  Bnito  for  Rights  growing  ont  of  Real  Property.  —  No 
cause  of  action,  or  defence  to  an  action  founded  upon  the  title  to  real  property,  or 
to  rents  or  profits  out  of  the  same,  shall  be  effectual,  unless  it  appear  that  the 
person  prosecuting  the  action  or  making  the  defence,  or  under  whose  title  the 
action  is  prosecuted,  or  the  defence  is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seised  or  possessed  of  the  premises  in  question  within 
seven  years  before  the  commencement  of  the  act,  in  respect  to  which  such  action  is 
prosecuted  or  defence  made. 

(3133.)  Sec  181.  Presumption  of  Possession.  —  In  every  action  for  the 
recovery  of  real  property,  or  the  possession  thereof,  the  person  establishing  a  legal 
title  to  the  property  shall  be  presumed  to  have  been  possessed  thereof,  within  the 
time  required  by  law,  and  the  occupation  of  the  property  by  any  other  person  shall 
be  deemed  to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it 
Appear  that  the  property  has  been  held  and  possessed  adversely  to  such  legal  title 
for  seven  years  before  the  commencement  of  the  action. 

(3134.)  Skc  182.  Effect  of  Color  of  Title.— Whenever  it  shall  appear  that 
the  occupant,  or  those  under  whom  he  claims,  entered  into  the  possession  of  the 
property,  under  claim  of  title  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  property  in  question,  or 
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upon  the  decree  or  jadgment  of  a  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  property  included  in  such  instrument, 
decree,  or  judgment,  or  of  some  part  of  the  property  under  such  claim,  for  seven 
years,  the  property  so  included  shall  be  deemed  to  have  been  held  adversely,  except 
that  where  the  property  so  included  consists  of  a  tract  divided  into  lots,  the  pos- 
session of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same 
tract. 

(3135.)  Sbc.  183.  Adverse  PoMasBion  under' Color  of  Title,  what  1b. — 
For  the  purpose  of  constituting  an  adverse  possession  by  any  person  claimiug  a 
title  founded  upon  a  written  instrument,  or  a  judgment  or  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  following  cases :  — 

Firsi.  Where  it  has  been  usually  cultivated  and  improved. 

Second,  Where  it  has  been  protected  by  a  substantial  enclosure. 

Third.  Where  (although  not  enclosed)  it  has  been  used  for  the  supply  of  fuel, 
or  of  fencing  timber,  for  the  purpose  of  husbandry,  or  for  the  use  of  pasturage,  or 
for  the  ordinary  use  of  the  occupant. 

Fourth.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  por- 
tion of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  enclosed  ac- 
cording to  the  usual  course  or  custom  of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved  and 
cultivated. 

(3136.)  Sec.  184.  Claim  of  Title,  without  Color.  — Where  it  shall  appear 
that  there  has  been  an  actual  continued  occupation  of  land  under  claim  of  tide, 
exclusive  of  any  other  right,  but  not  founded  upon  a  written  iustrument  or  a 
judgment  or  decree,  the  property  so  actually  occupied  and  no  other  shall  be  deemed 
to  have  been  held  adversely. 

(3137.)  Sec.  185.  Adverse  Possession  without  Color  of  Title.  — -  Por  the 
purpose  of  constituting  an  adverse  possession  by  a  person  claiming  tide  not  founded 
upon  a  written  instrument,  judgment,  and  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  by  the  following  cases  only  :  — 

First.  Where  protected  in  a  substantial  enclosure. 

Second.  Where  it  has  been  usually  cultivated  or  improved. 

Third.  Where  labor  or  money  has  been  expended  upon  dams,  canals,  embank- 
ments, aqueducts,  or  otherwise,  for  the  purpose  of  irrigating  said  land,  amounting 
to  the  sum  of  five  dollars  per  acre ;  provided^  however ^  that  in  no  case  shall  adverse 
possession  be  considered  established  under  the  provisions  of  any  section  or  sections 
of  this  Code,  unless  it  shall  be  shown  that  the  land  has  been  occupied  and  claimed 
for  the  period  of  seven  years  continuously,  and  the  party  or  persons,  their  prede- 
cessors and  grantors,  have  paid  all  the  taxes,  TerritoriaJ,  county,  or  municipal,  which 
have  been  levied  and  assessed  upon  such  land  according  to  law. 

(3138.)  Sec.  186.  Possession  by  Tenant. — When  the  relation  of  landlord 
and  tenant  has  existed  between  any  persons,  the  possession  of  the  tenant  shall  be 
deemed  the  possession  of  the  landlord  until  the  expiration  of  seven  years  from  the 
termination  of  the  tenancy,  or  where  there  has  been  no  written  lease  until  the  expir- 
ation of  seven  years  from  the  time  of  the  last  payment  of  rent,  notwithstanding 
that  such  tenant ,  may  have  acquired  another  title,  or  may  have  claimed  to  hold 
adversely  to  his  landlord;  but  such  presumptions  shall  not  be  made  after  the 
periods  herein  limited. 

(3139.)  Sec.  187.  Effect  of  a  Descent  Cast  —  The  right  of  a  person  to 
the  possession  of  any  real  property  is  not  impaired  or  affected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such  property. 
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(3140.)  S£C.  188.  DiBabllitles. —  If  a  person  eatiUed  to  oommenoe  any  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of  the  possession  thereof,  or 
to  make  any  entry  or  defence  founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  be,  at  the  time  such  title  shall  first  descend  or  accruey 
either — 

First.  Within  the  age  of  majority ;  or. 

Second,  Insane,  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
crinilual  olTeuces  for  a  term  less  than  for  life ;  or. 

Fourth,  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action  or  making  such  entry  or  defence,  — 
the  time  during  which  such  disability  shall  continue  is  not  deemed  any  portion  of 
the  time  in  this  act  limited  for  the  commencement  of  such  actions,  or  the  making 
of  such  entry  or  defence ;  but  such  action  may  be  commenced,  or  entry  or  defence 
made,  within  the  period  of  two  years  after  such  disability  shall  cease,  or  after  the 
death  of  the  person  entitled,  who  shall  die  under  such  disability ;  but  such  action 
shall  not  be  commenced,  or  entry  or  defence  made,  after  that  period. 

GnAP.  3. — Time  of  coicmencing  Actions  other  than  fob  the  Kecoyx&t 

OF  Real  FBOPfiaTT. 

(3141.)  Sec.  192.  Presoription.  —  The  periods  prescribed  for  the  commence- 
meut  of  actions  other  than  for  the  recovery  of  real  property,  are  as  follows  :  — 

(3142.)  Sec.  193.  Five  Tears.  —  Within  five  years;  1.  An  action  upon  a 
judgment  or  decree  of  any  court  of  the  United  States,  or  of  any  State  or  Territory 
withiu  the  United  States. 

2-  An  action  for  the  mesne  profits  of  real  property. 

(3143.)  Sec.  194.  Pour  Tears.  —  Within  four  years :  An  action  npon  any  con- 
traot,  obligation,  or  liability,  founded  upon  an  instrument  of  writing,  except  those 
mentioned  in  the  preceding  section. 

(3144.)  Skc.  195.  Three  Tears.  Praad.  —  Within  three  years:  First,  An 
action  for  a  liability  created  by  statute,  other  than  a  penalty  or  forfeiture.  Second, 
An  action  for  trespass  upon  real  property.  Third,  An  action  for  taking,  detaining, 
or  injuring  any  goods  or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property.  Fourth,  An  action  for  relief  on  the  ground  of  fraud  or  mis- 
take, the  cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued  until  the 
dbcovery  by  the  aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake. 

(3145.)  Sec.  196.  Two  Tears.  —  Within  two  years ;  First,  An  action  upon  a 
contract,  obligation,  or  liability,  not  founded  upon  an  instrument  of  writing ;  also 
on  an  open  account  for  goods,  wares,  and  merchandise,  and  for  any  article  charged 
in  a  store  account ;  Provided,  that  action  in  said  cases  may  be  commenced  at  any 
time  within  two  years  after  the  last  charge  is  made  or  the  last  payment  is  received. 
Second,  An  action  against  a  marshal,  sheriff,  coroner,  or  constable,  npon  a  liability 
incurred  by  the  doing  of  an  act  in  his  ojQScial  capacity,  and  in  virtue  of  his  office,  or 
by  the  omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution :  Provided,  that  such  action  may  be  commenced  within  two 
years  after  the  expiration  of  his  term  of  his  office.  But  this  section  shall  not 
apply  to  an  action  for  an  escape.  Third,  An  action  to  recover  damages  for  the 
death  of  one  caused  by  the  wrongful  act  or  neglect  of  another. 

(3146.)  Skc.  197.  One  Tear. —  Within  one  year:  First,  An  action  npon  a 
statute  for  a  penalty  or  forfeiture  where  the  action  is  given  to  an  individual,  or  to 
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an  individual  and  the  people,  except. wlien  the  statute  imposing  it  presoribes  a 
different  limitation.  Sectmd,  An  action  upon  a  statute  or  upon  an  undertaking  in 
a  criminal  action  for  a  forfeiture  or  penalty  to  the  people  of  this  Territory.  Third, 
An  action  for  libel,  slander,  assault  battery,  or  false  imprisonment.  Fourthy  An 
action  against  a  marshal,  sheriff,  or  other  officer  for  the  escape  of  a  prisoner,  ar- 
rested or  imprisoned  upon  either  civil  or  criminal  process.  Fifth,  An  action 
against  a  miinicipal  corporation  for  damages  or  injuries,  to  property  caused  by  a 
mob  or  riot. 

(3147.)  Ssc.  198.  Six  Montlui.  —  Within  six  months;  an  action  against  an 
officer,  or  officers  de  facto ;  Fint,  To  recover  any  goods,  wares,  merchandise,  or 
other  property,  seized  by  any  such  officer  in  his  official  capacity,  as  tax  collector, 
or  to  recover  the  price  or  value  of  any  goods,  wares,  merchandise,  or  other  personal 
property  so  seized,  or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to 
any  goods,  wares,  merchandise,  or  other  personal  property  seized,  or  for  damages 
done  to  any  person  or  property  in  making  any  such  seizure.  Second,  For  money 
paid  to  any  such  officer  under  protest,  or  seized  by  such  officer  in  his  official 
capacity,  as  a  collector  of  taxes,  and  which  it  is  claimed  ought  to  be  refunded. 

(3148.)  Sec.  199.  On  Claim  against  Connty,  One  Tear. —  Actions  on 
daims  against  a  county,  which  have  been  rejected  by  the  county  court,  must  be 
commenced  within  one  year  after  the  first  rejection  thereof  by  such  court. 

(3149.)  Sec.  200.  Open  Aooonnt  —  In  an  action  brought  to  recover  a 
balance  due  upon  a  mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  parties,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

(3150.)  Sec.  201.  Excepted  Cases.  —  An  action  for  relief  not  hereinbefore 
provided  for  must  be  commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued. 

(3161).  Sec.  202.  Actions  by  tbe  People.  —  The  limitations  prescribed  in 
this  chapter  shall  apply  to  actions  brought  in  the  name  of  the  people  of  the  Terri- 
tory or  for  the  benefit  of  the  people  of  the  Territory,  in  the  same  manner  as  to 
actions  brought  by  private  persons. 

(3152.)  Sec.  203.  Action  to  Redeem  Mortgage.  —  An  action  to  redeem  a 
mortgage  of  real  property  with  or  without  an  account  of  rents  and  profits,  may  be 
brought  by  the  mortgagor,  or  those  claiming  under  him,  against  the  mortgagee  in 
possession,  or  those  claiming  under  him,  unless  he  or  they  have  continuously  main- 
tained an  adverse  possession  of  the  mortgaged  premises  for  seven  years  after  breach 
of  some  condition  of  the  mortgage. 

(3153.)  Ssc.  204.  One  of  two  Mortgagors  may  Redeem.  —  If  there  is  more 
than  one  such  mortgagor,  or  more  than  one  person  claiming  under  a  mortgagor, 
some  of  whom  are  not  entitled  to  maintain  such  an  action,  under  the  provisions  oi 
this  chapter,  any  one  of  them  who  is  entitled  to  maintain  such  an  action  may 
redeem  therein  a  divided  or  undivided  part  of  the  mortgaged  premises,  according 
as  his  interest  may  appear,  and  have  an  accounting  for  a  part  of  the  rents  and 
profits,  proportionate  to  his  interest  in  the  mortgaged  premises,  on  payment  of  a 
part  of  the  mortgage  money,  bearing  the  same  proportion  to  the  whole  of  such 
money  as  the  value  of  his  divided  or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

(3154.)  Sec.  205.  Bank  Deposits.  —  To  actions  brought  to  recover  money  or 
other  property  deposited  with  any  bank,  banker,  trust  company,  or  savings  or  loan 
society,  there  is  no  limitation. 
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Chap.  4.— -Gxnb&al  P&ovisions  as  to  thb  Tdcx  or  commrcnrG  Acnom. 

(3155.)  Sbc.  308.  Aotlon,  when  oommenoed.  —  An  action  is  comraeiused 
within  the  meaning  of  this  Title  when  the  complaint  is  filed. 

(3156.)  Sec.  209.  Absent  or  Non-resident  Defendants.  —  If^  when  the 
cause  of  action  accrues  against  a  person,  he  is  out  of  the  Temtory,  the  action  may 
be  commenced  within  the  term  herein  limited,  after  his  return  to  the  Territory ; 
and  if  after  the  cause  of  action  accrues  he  depart  from  the  Territory,  the  time  of 
his  absence  is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 

(3157.)  Sec.  21 0.  Disabilities.  —  If  a  person  entitled  to  bring  an  action  other 
than  for  the  recorery  of  real  property,  be,  at* the  time  the  cause  of  action  accrued, 
either  — 

First.  Within  the  age  of  majority ;  or. 

Second.  Insane;  or, 

TAird.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of 
criminal  court,  for  a  term  less  than  for  life ;  or. 

Fourth.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in 
commencing  such  action,— 

the  time  of  such  disability  shall  not  be  deemed  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

(3158.)  Sec.  211.  Death  of  Party  before  or  after  Action.  —  If  a  person 
entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  Bunrive,  an  action  may  be  com- 
menced by  his  representatiyes  after  the  expiration  of  that  time>  and  within  six 
months  from  his  death.  If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  against  his  executors  or 
administrators  after  the  expiration  of  that  time,  and  within  one  year  after  issuing 
of  letters  testamentary  or  of  administration. 

(3159.)  Sec.  212.  Allen  Enemy.  —  When  a  person  shall  be  an  alien,  subject 
or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  a  part  of  the  period  limited  for  the  commencement  of  the 
action. 

(3160.)  Sec.  213.  Reversal  of  Judgment.  —  If  an  action  is  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be 
reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his 
heirs  or  personal  representatives,  may  commence  a  new  action  within  one  year  after 
the  reversal. 

(3161.)  Sec.  214.  Injunction.  —  When  the  commencement  of  an  action  is 
stayed  by  injunction  or  a  statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action. 

(3162.)  Sec.  215.  Bzoeption  to  Disability.  —  No  person  shall  avail  himsdf 
of  a  disability  unless  it  existed  when  his  right  of  action  accrued. 

(3163.)  Sec.  216.  Cononrrent  Disabilities.  —  When  two  or  more  disabilities 
shall  coexist  at  the  time  the  right  of  action  accrued,  the  limitation  shall  not  attach 
until  they  all  be  removed. 

(3164.)  Sec.  217.  Actions  against  Direotors,  &o. — This  title  does  not 
affect  actions  against  directors  or  stockholders  of  a  corporation  to  recover  a  penalty 
or  forfeiture  imposed,  or  to  enforce  a  liability  created  by  law ;  but  such  actions 
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must  be  broaght  within  tbree  years  after  the  disooTery,  by  the  aggrieved  party,  of 
the  facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  liability  was  created. 

(S165.)  Sec.  218.  Renewal  of  Cause  of  Action.  —  No  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new  or  continuing  contract,  wbereby  to 
take  the  case  out  of  the  operations  of  this  Title,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby. 

(3166.)  Sec.  219.  Limitation  Laws  of  other  States.— When  a  cause  of 
action  bas  arisen  in  another  State  or  Territory,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  cannot  there  be  maintained  against  a  person  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained  against  him 
in  this  Territory,  except  in  favor  of  one  who  has  been  a  citizen  of  this  Territory, 
and  who  has  held  the  cause  of  action  from  the  time  it  accrued. 

(3167.)  Sec.  220.  Existing  Causes  of  Action  not  aifected.  —  This  Title 
does  not  extend  to  actions  already  commenced,  nor  to  cases  where  the  time 
prescribed  in  any  existing  statute  for  acquiring  a  right  or  barring  a  remedy  has 
fully  run,  but  the  laws  now  in  force  are  applicable  in  such  actions  and  cases,  and 
are  repealed  subject  to  the  provisions  of  this  section. 

(316S.)  Sbc.  221.  "  Action  "  oonstrned.  —  The  word  "action,"  as  used  in  this 
Title,  is  to  be  construed,  whenever  it  is  necessary  to  do  so,  as  including  a  special 
proceeding  of  a  civil  nature. 

SUPPLEMENTAL  ACTS. 

General  Sec.  4193  limits  to  three  years  an  action  to  recover  real  estate  sold  by  an 
executor ;  and  4360,  to  the  same  period  an  action  to  recover  estate  sold  by  a  guardian ; 
4859,  to  the  same,  an  action  upon  a  guardian's  bond. 


ENGLISH  STATUTES  OP  LIMITATION. 


SUUuU  32  Hen.  VIII.  e.  2. 

No  person  shall  sue,  have,  or  maintain  any  writ  of  right,  or  make  any 
prescription,  title,  or  claime  to,  for  any  Manners,  Lands,  Tenements,  Rents, 
Annuities,  Commons,  Pensions,  Portions,  Corodies,  or  other  Hereditaments 
of  the  possession  of  his  or  their  Ancestors  or  predecessors ;  and  declare  and 
alleadge  any  further  seisin  or  possession  of  his  or  their  Ancestor  or  predeces- 
sor, but  onley  of  the  seisin  or  possession  of  his  Ancestor  or  predecessor,  which 
hath  beene,  or  now  is,  or  shall  be  seised  of  the  said  Mannors,  Lands,  &c.,'  or 
other  Hereditaments  within  sixtie  yeares  next  before  the  teste  of  the  same 
writ,  or  next  before  the  said  prescription  title  or  claime  so  sued,  commenced, 
brought,  made,  or  had. 

No  person  or  persons  shall  sue,  haye,  or  madntaine  any  Assesse  of  Mordun- 
cestor,  Coqinage,  Ayel,  writ  of  entrie  upon  disease  done  to  any  of  his  Ancestors 
or  predecessors,  or  any  other  action  possessory  upon  the  possession  of  any  of 
his  Ancestors  or  predecessors,  for  any  Mannors,  Lands,  Tenements,  or  other 
Hereditaments  of  any  further  seisin  or  possession  of  his  or  their  Ancestor  or 
predecessor,  but  onley  of  the  seisin  or  possession  of  his  or  their  Ancestor  or  pred- 
ecessor, which  was,  or  hereafter  shall  be  seised  of  the  same  Mannors,  Lands, 
Tenements,  or  other  Hereditaments  within  fifty  years  next  before  the  teste  of 
the  original  of  the  same  writ  to  bee  brought. 

No  person  nor  persons  shall  sue,  have,  or  maintaine  any  action  for  any 
Mannors,  Lands,  Tenements,  or  other  Hereditaments  of  or  upon  his  or  their 
own  seisin  above  thirty  years  next  before  the  teste  of  the  originall  of  the  same 
writ  to  be  brought,  &c. 

Nor  shall  make  any  avowry  or  cognisance  for  any  Rent,  suite,  or  service, 
and  alleadge  any  seisin  of  any  suite  of  service  in  the  same  avowry  or  cogni- 
zance in  the  possession  of  his  or  their  Ancestors  or  predecessor  or  predecessors, 
or  in  his  own  possession,  or  in  the  possession  of  any  other  whose  estate  shall 
pretend  or  claim  to  have  above  fiftie  years  next  before  the  making  of  the  said 
Avowry  or  cognisance. 

All  formedons  in  reverter,  formedons  in  remainder,  and  Scire  facias,  upon 
fines  of  any  Mannors,  Lands,  Tenements,  or  other  Hereditaments,  shall  bee 
sued  and  taken  within  fiftie  years  next  after  the  title  and  cause  of  action  yo^eruf, 
and  at  no  time  after  the  said  fiftie  yeares  passed. 

If  any  person  or  persons  doe  at  any  time  sue  any  of  the  said  actions  or  writs 
for  any  Manner,  Lands,  Tenements,  or  other  Hereditaments,  or  make  any 
avowry,  cognisance,  prescription,  title,  or  claime  of,  or  for  any  rent,  suite,  ser- 
vice, or  other  Hereditaments,  and  cannot  prove  that  he  or  they,  or  his  or  their 
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Ancestors  ot  predecessors  were  in  actoall  possession  or  seisin  of,  or  in  the  same 
Manuors,  liands,  Tenements,  and  Hereditaments,  and  at  any  time  within  the 
yeares  before  limited  in  this  act,  and  in  manner  and  forme  aforesaid;  if  the 
same  be  traversed  or  denied  by  the  partie,  person,  or  defendant,  then  after 
such  triall  therein  had,  all  and  every  such  person  and  persons  and  their  heires, 
shall  from  thenceforth  be  utterly  barred  forever  of  all  and  every  the  said  writs, 
actions,  avowries,  cognisance,  prescription,  title,  and  claim  hereafter  to  be  sued, 
had,  or  made  of,  and  for  the  same  Mannors,  Lands,  &c.,.or  other  the  premises, 
or  any  part  of  the  same. 

Provided  always,  that  every  person  and  persons  which  now  have  any  of  the 
said  actions,  writs,  avowries.  Scire  facicLS^  Com,  Title,  cognisance,  title,  claim, 
or  prescription  depending;  or  that  shall  hereafter  bring  any  of  the  said  actions, 
or  make  any  of  the  said  avowries,  prescription,  title,  &c.,  at  any  time  before 
the  Feast  of  the  Ascention  of  our  Lord,  1546,  shall  alleadge  the  seisin  of  his  or 
their  Ancestors  or  predecessors,  and  his  owne  possession  and  seisin,  and  have 
also  all  otlier  like  advantage  to  all  intents  and  purposes  in  the  same  writs, 
actions,  avowries,  cognisances,  and  prescriptions,  titles,  and  clayme,  as  he  or 
they  might  have  had  at  any  time  before  the  making  of  this  Statute. 

Provided  also,  that  if  any  person  being  within  the  age  of  twenty-one  yeares^ 
covert,  baron,  or  in  prison,  or  out  of  this  Realm  of  England,  nor  having  cause 
to  sue  or  bring  any  of  the  said  writs,  actions,  or  to  make  any  avowries, -cogni- 
sances, prescriptions,  titles,  or  claymes,  that  such  person  or  persons  may  sue, 
commence,  or  bring  any  of  the  said  writs  or  actions,  or  make  any  of  the  said 
avowries,  cognisances,  prescriptions,  title,  or  claime  at  any  time  within  six 
yeares  next  after  such  person,  nor  being  within  age  shall  accomplish  the  age 
of  21  yeares,  or  within  six  yeares  next  after  such  person  now  being  in  prison 
shall  bee  enlarged,  or  never  being  out  of  the  Realme,  come  into  the  Realme. 
And  that  every  such  person  in  their  said  actions,  writs,  avowries,  cognisances, 
prescriptions,  title  or  claime  to  be  made,  &c.,  within  the  said  six  yeares,  shall 
alleadge  within  the  said  six  yeares,  the  seisin  of  his  or  their  Ancestors  or  pred- 
ecessors, or  of  his  owne'possession,  or  of  the  possession  of  those  whose  estate 
hee  shall  then  clayme.  And  also  within  the  same  six  yeares  shall  have  all  and 
every  such  advantages  in  the  same  as  he  or  they  might  have  had  before  the 
making  of  this  act. 

Provided,  also,  that  if  it  happen  the  said  person  now  being  wkkin  age  covert 
baron  in  prison  or  out  of  this  Realme,  having  cause  to  sue  or  bring  any  of  the 
said  writs,  avowries,  cognisances,  descriptions,  &c.  to  die  within  age,  or  during 
condition,  &c.  or  to  disease  within  six  yeares  next  after  such  person  shall  attain 
his  full  age,  or  be  at  large,  &c.  and  no  determination  or  judgment  had  of  such 
titles,  actions,  or  rights  to  them  so  accrued,  then  the  next  heire  to  such  person 
or  persons  shall  have  and  enjoy  such  liberty  and  advantage  to  sue,  &c.  within 
six  years  next  after  the  death  of  such  person  or  persons  now  imprisoned,  &c.  in 
such  manner  as  the  same  infant  after  his  full  age,  or  the  said  woman  covert 
after,  &c.  should  or  might  have  had  within  six  years  then  next  ensuing,  by 
virtue  of  the  provision  last  before  rehearsed. 

Provided,  alSo,  that  if  any  person  before  Ascension,  1546,  sue  or  commence 
any  of  the  said  writs,  &c.  or  make  any  avowry,  &c.  and  the  same  happen  by 
the  death  of  any  of  the  sayd  parties,  to  bee  abated  before  judgment  or  deter* 
mination  thereof,  then  the  same  person  or  persons  being  demandants  or  avow- 
ants,  or  making  such  title  prescription,  &c.  being  then  alive,  and  if  not,  then 
the  next  heire  of  such  person  so  deceased  may  pursue  his  action,  and  make  hia 
avowry,  &c.  upon  Hbe  same  matter  within  one  yeare  next  after  such  action  or 
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floite  3.baied»  and  shal  enjoy  all  6ach  advantage  to  make  their  said  titles  within 
the  said  one  yeare,  as  the  demandant  demandants  in  such  writs,  &c.  should  or 
might  have  had  or  enjoyed  in  the  said  former  action  or  suite. 

Provided,  furthermore,  that  if  any  false  Verdict  happen  hereafter  to  be 
given,  or  made  in  any  of  the  said  actions,  suites,  avowries,  prescriptions,  titles, 
or  claymes;  that  then  the  partie  grieved  by  reason  of  the  same,  shall  and  may 
have  his  Attaint  upon  every  such  Verdict  so  given  or  made,  and  the  plaintiffe 
in  the  Attaint  upon  judgment  for  him  given,  shall  have  his  recovery,  execu- 
tion, and  other  advantage  in  like  manner  as  heretofore  hath  been  used,  anything 
in  this  Statute  contained,  to  the  contrary  notwithstanding. 


Statuie'2l  James  I.  c.  16. 

For  quieting  of  men's  estates  and  avoiding  of  suits,  be  it  enacted  by  the 
King's  most  excellent  majesty,  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  that  all  writs  of  formedon  in 
descender,  formedon  in  remainder,  and  formedon  in  reverter,  at  any  time 
hereafter  to  be  sued  or  brought,  of,  or  ior  any  mannors,  lands,  tenements,  or 
hereditaments,  whereunto  any  person  or  persons  now  hath  or  have  any  title,  or 
cause  to  have  or  pursue  any  such  writ,  shall  be  sued  or  taken  within  twenty 
years  next  after  the  end  of  this  present  session  of  Parliament:  And  after  the 
said  twenty  years  expired,  no  person,  or  persons,  or  any  of  their  heirs,  shall 
have  or  maintain  any  such  writ,  of  or  for  any  of  the  said  manors,  lands,  tene* 
ments,  or  hereditaments;  (2)  and  that  all  writs  of  formedon  in  descender, 
formedon  in  remainder,  formedon  in  reverter,  of  any  manors,  lands,  tenements, 
or  other  hereditaments  whatsoever,  at  any  time  hereafter  to  be  sued  or  brought 
by  occasion  or  means  of  any  title  or  cause  hereafter  happening,  shall  be  sued 
or  taken  within  twenty  years  next  after  the  title  and  cause  of  action  first  de- 
scended or  fallen,  and  at  no  time  after  the  said  twenty  years;  (3)  and  that  no 
person  or  persons  that  now  hath  any  right  or  title  of  entry  into  any  manors, 
lands,  tenements,  or  hereditaments  now  held  from  him  or  them,  shall  thereinto 
enter,  but  within  twenty  years  next  after  the  end  of  this  present  session  of 
Parliament,  or  within  twenty  years  next  after  any  other  title  of  entry  accrued; 
(4)  and  that  no  person  or  persons  shall  at  any  time  hereafter  make  any  entry 
into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next 
after  his  or  their  right  or  title,  which  shall  hereafter  first  descend  or  accrue  to 
the  same;  and  in  default  thereof,  such  persons  so  not  entering,  and  their  heirs, 
shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made;  any 
former  law  or  statute  to  the  contrary  notwithstanding. 

II.  Provided,  nevertheless,  that  if  any  person  or  persons  that  is  or  shall  be 
entitled  to  such  writ  or  writs,  or  that  hat^  or  shall  have  such  right  or  title  of 
entry,  be,  or  shall  be,  at  the  time  of  the  said  right  or  title  first  descended,  ac- 
crued, come,  or  fallen  within  the  age  of  one-and-twenty  years,  feme  covert,  non 
compoB  mentis^  imprisoned,  or  beyond  the  seas^  that  then  such  person  and  per- 
sons, andJiis  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  said 
twenty  years  be  expired,  bring  his  action,  or  make  his  entry  as  he  might  have 
done  before  this  acti  (2)  so  as  such  person  and  persons,  or  his  or  their  heir 
and  heirs,  shall,  within  ten  years  next  aiter  his  and  their  full  age,  discoverture» 
4»ming  of  soond  mind,  eniai|;ement  oat  of  prison,  or  .coming  into  this  realm, 
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or  death,  take  benefit  of  and  sue  forth  the  same,  and  at  no  time  after  the  said 
ten  years. 

III.  And  be  it  further  enacted,  that  all  actions  of  trespass  quare  dausum 
Jregit,  all  actions  of  trespass,  detinue,  action,  sur  trover j  and  replevin  for  tak- 
ing away  of  goods  and  cattle,  all  actions  of  account,  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  all  actions  of  debt  grounded  upon  any  lend- 
ing or  contract  without  specialty;  all  actions  of  debt  for  arrearages  of  rent,  and 
all  actions  of  assault,  menace,  battery,  wounding,  and  imprisonment,  or  any 
of  them,  which  shall  be  sued  or  brought  at  any  time  after  the  end  of  this  pres- 
ent session  of  Parliament,  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereafter  expressed,  and  not  after  ;  (that  is  to  say)  (2)  the  said 
actions  upon  the  case  (other  than  for  slander),  and  the  said  actions  for  account, 
and  the  said  actions  for  trespass,  debt,  detinue,  and  replevin  Cor  goods  or  cat- 
tle, and  the  said  action  of  trespass  qwtre  clausum  /regU,  within  three  years  next 
after  the  end  of  this  present  session  of  Parliament,  or  within  six  years  next  • 
after  the  cause  of  such  actions  or  suit,  and  not  after;  (3)  and  the  said  actions 
of  trespass,  of  assault,  batteiy,  wounding,  imprisonment,  or  any  of  them,  within 
one  year  next  after  the  end  of  this  present  session  of  Parliament,  or  within  four 
yearb  next  after  the  cause  of  such  actions  or  suit,  and  not  after;  (4)  and  the 
said  action  upon  the  case  for  words,  within  one  year  after  the  end  of  this  pres- 
ent session  of  Parliament,  or  within  two  years  next  after  the  worcls  spoken, 
and  not  after. 

IV.  And,  nevertheless,  be  it  enacted,  that  if  in  any  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by  error, 
or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment, the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his 
plaint,  writ,  or  bill;  or  if  any  the  said  actions  shall  be  brought  by  original, 
and  the  defendant  therein  be  outlawed,  and  shall  after  reverse  the  outlawiy, 
that  In  all  such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators, 
as  the  case  shall  require,  may  commence  a  new  action  or  suit,  from  time  to 
time,  within  a  year  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  or  outlawry  reversed,  and  not  after. 

y.  And  be  it  further  enacted,  that  in  all  actions  of  trespass  quare  clausum 
fregit^  hereafter  to  be  brought,  wherein  the  defendant  or  defendants  shall  dis- 
claim in  his  or  their  plea  to  make  any  title  or  claim  to  the  land  in  which  the 
trespass  is  by  the  declaration  supposed  to  be  done,  and  the  trespass  be  by  negli- 
gence, or  involuntary,  the  defendant  or  defendants  shall  be  permitted  to  plead 
a  disclaimer,  and  that  the  trespass  was  by  negligence  or  involuntary,  and  a 
tender  or  offer  of  sufficient  amends  for  such  trespass  before  the  action  brought, 
whereupon,  or  upon  some  of  them,  the  plaintiff  or  plaintiffs  shall  be  enforced 
to  join  issue ;  (2)  and  if  the  said  issue  be  found  for  the  defendant  or  defend- 
ants, or  the  plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plaintiff  or  plaintiffs 
shall  be  clearly  barred  from  the  said  action  or  actions,  and  all  other  suits 
concerning  the  same. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in  all  actions 
upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by  any  person  or 
persons  in  any  the  courts  of  record  at  Westminster,  or  in  any  court  whatsoever 
that  hath  power  to  hold  plea,  of  the  same,  after  the  end  of  this  present  session 
of  Parliament,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury 
that  shall  inquire  of  the  damages,  do  find  or  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover 
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only  80  much  costs  as  the  damages  so  giyen  or  assessed  amoant  unto,  without 
any  further  increase  of  the  same;  any  law,  statute,  custom,  or  usage  to  the 
contrary  in  anywise  notwithstanding. 

Vn.  Provided,  nevertheless,  and  be  it  further  enacted,  that  if  any  person 
or  persons  that  is  or  shall  be  entitled  to  any  such  action  of  trespass,  detinue, 
action  sur  trover^  replevin,  actions  of  account,  actions  of  debt,  actions  of  tres- 
pass for  assault,  meaace,  battery,  wounding,  or  imprisonment,  actions  upon  the 
case  for  words,  be,  or  shall  be,  at  the  time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come  within  the  age  of  twenty-one  years, /erne  covert^  non 
compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within 
such  times  as  are  before  limited,  after  their  coming  to  or  being  of  full  age,  dis- 
covert, of  sane  memory,  at  large,  and  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should  be  done. 


4  Anne,  c.  16  {Seamen's  Wages),  §§  17,  18,  and  19. 

17.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  all  suits 
and  actions  in  the  Court  of  Admiralty  for  seamen's  wages,  which  shall  become 
due  after  the  said  first  day  of  Trinity  term,  shall  be  commenced  and  sued 
within  six  years  next  after  the  cause  of  such  suits  or  actions  shall  accrue,  and 
not  afterwards. 

18.  Provided  nevertheless,  and  be  it  enacted,  that  if  any  person  or  persons 
who  is,  or  shall  be,  entitled  to  any  such  suit  or  action  for  seamen's  wages  be, 
or  shall  be,  at  the  time  of  any' such  cause  of  suit  of  action,  accrued,  fallen,  or 
come  within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  im- 
prisoned, or  beyond  the  seas,  that  then  such  person  or  persons  shall  be  set  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  six  years 
next  after  their  coming  to,  or  being  of  full  age,  discovert,  of  sane  memory,  at 
large,  and  returned  from  beyond  the  seas. 

19.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  if  any  per- 
son or  persons  against- whom  there  is  or  shall  be  any  such  cause  of  suit  or 
action  for  seamen's  wages,  or  against  whom  there  shall  be  any  cause  of  action 
of  trespass,  detinue,  actions  for  trover  or  replevin,  for  taking  away  goods  or 
cattle,  or  of  action  of  account,  or  upon  the  case,  or  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  of  debt  for  arrearages  of  rent,  or  assault, 
menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  be,  or  shall 
be,  at  the  time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fallen,  or 
come  beyond  the  seas,  that  then  such  person  or  persons,  who  is,  or  shall  be, 
entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  and  persons  after  their  return  from  beyond  the  seas,  so  as 
they  take  the  same  after  their  return  from  beyond  the  seas  within  such  times 
as  are  respectively  limited  for  the  bringing  of  the  said  actions  before  by  this 
act,  and  by  the  said  other  act  made  in  the  one-and-twentieth  year  of  the  reign 
of  King  James  the  First. 
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9  Geo.  IIL  c.  ie.>    (The  Crown.) 

Bj  the  first  section  of  this  act  the  crown  is  disabled  to  sne  or  implead  any 
person  for  any  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments  where, 
the  right  had  not,  or  shall  not  first  accrue  and  grow  within  sixty  years  next 
before  commencing  suit,  nnless  the  same  shall  ha^e  been  duly  in  charge,  or 
stood  iruuper  of  record,  or  been  answered  to  the  crown.  The  second  section 
provides  for  cases  where  the  rent  and  profits  of  such  hereditaments  shall  be 
duly  in  charge  to  the  crown.  The  third  and  fourth  sections  provide  for  and 
exempt  from  the  operation  of  the  act  rerersions  in  the  crown  and  grantees  of 
the  crown.  The  fifth  and  sixth  sections  proyide  for  payment  of  certain  ser- 
vices to  the  crown;  and  contain  a  general  resenration  of  the  rights  cef  others 
than  the  crown.  The  seventh  section  secures  to  the  crown  such  fee  farm  or 
other  rents  as  had  been  paid  within  a  limited  time.  The  eighth  and  ninth 
sections  contain  temporary  provisions.  The  tenth  section  declares  what  shall 
and  shall  not  be  deemed  a  putting  in  charge,  standing  insuper  or  taking  or 
answering  by  or  to  the  crown  within  the  meaning  of  the  first  section. 


9  Geo.  IV.  c.  14  (Lord  Tenterden's  Aet)^  §§  1,  2,  3,  4,  and  8.< 

1.  Whereas  by  an  act  passed  in  England  in  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  it  was  among  other  things  enacted  that  all 
actions  of  account  and  upon  the  case  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
vants, all  actions  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  and  all  actions  of  debt  for  arrearages  of  rent,  should  be  commenced 
within  three  years  after  the  then  present  session  of  Parliament,  or  within  six 
years  next  after  the  cause  of  such  action  or  suit  and  not  after ;  and  whereas,  a 
similar  enactment  is  contained  in  an  act  passed  in  Ireland  in  the  tenth  year  of 
the  reign  of  King  Charles  the  First ;  and  whei*ea8,  various  questions  have 
arisen  in  actions  founded  on  simple  contract  as  to  the  proof  and  effect  of  ac- 
knowledgments and  promises  offered  in  evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments ;  and  it  is  expedient  to  pre- 
vent such  questions  and  to  make  provision  for  giving  effect  to  the  said  enact- 
ments and  to  the  intention  thereof:  Be  it  therefore  enacted,  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  tiie  lords  spir- 
itual and  temporal  and  commons  in  the  present  Parliament  assembled,  Bnd  by 
the  authority  of  the  same,  that  in  actions  of  debt  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  .by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof  unless  such  acknowledgment  or  prom- 
ise shall  be  made,  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby;  and  that  where  there  shall  be  two  or  more  joint  con- 

1  Extended  to  the  Duchy  of  Cornwall  by  83  &  S4  "Vict  o.  03,  (fi/^a,  p.  650;  and  tee 
fi4  &  25  Vict.  c.  63.  infra,  p.  66(>. 

i  See  19  &  90  Vict.  c.  07,  {  13,  ifi/Wi,  p.  649. 


3  &  4  WM.  IV.  967 

traotors  or  executors,  or  administrators  of  any  contractor,  no  snch  joint  con- 
tractor, executor,  or  administrator  shall  lose  the  benefit  of  the  said  enactments 
or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any  other  or  others 
of  them :  Provided  always,  that  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever:  Provided  also,  that  in  actions  to  be  commenced  against 
two  or  more  such  joint  contractors  or  executors  or  administrators,  if  it  shall 
appear  at  the  trial  or  otherwise  that  the  plaintiff,  though  barred  by  either  of 
the  said  recited  acts  or  this  act,  as  to  one  or  more  of  such  joint  contractors  or 
executors  or  administrators,  shall  nevertheless  be  entitled  to  recover  against 
any  other  or  others  of  the  defendants  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise  judgment  may  be  given  and  costs  allowed  for  the  plain- 
tiff as  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

2.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants,  in  any 
action  on  any  simple  contract,  shall  plead  any  matter  in  abatement  to  the  effect, 
that  any  other  person  or  persons  ought  to  be  jointly  sued  and  issue  be  joined 
on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not  by 
reason  of  the  said  recited  acts,  or  this  act,  or  either  of  them,  be  maintained, 
against  the  other  person  or  persons  named  in  such  plea  or  any  of  them,  the 
issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the  same. 

8.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum  of  any 
payment  written  or  made,  after  the  time  appointed  for  this  act  to  take  effect,, 
upon  any  promissory  note,  bill  of  exchange  or  other  writing,  by  or  on  the- 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed, 
sufficient  proof  of  such  payment  so  as  to  take  the  case  out  of  the  operation  of 
either  of  Uie  said  statutes. 

4.  And  be  it  further  enacted,  that  the  said  recited  acts  and  this  act  shall 
be  deemed  and  taken  to  apply  to  the  case  of  any  debt  or  simple  contract 
alleged  by  way  of  set-off  on  the  part  of  any  defendant  either  by  plea,  notice,, 
or  otherwise. 

6.  And  be  it  further  enacted,  that  no  memorandum  or  other  writing  made- 
necessary  by  this  act  shall  be  deemed  to  be  an  agreement  within  the  meaning, 
of  any  statute  relating  to  the  duties  of  stamps. 


8  S*  4  Wm,  IV.  c,  27.1    (Real  Property,) 

1.  Be  it  enacted,  that  the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more  confined  or  different  mean- 
ing, shall  in  this  act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  act  shall  exclude  such  construction,  be  interpreted  as  follows :  (that  is  to 
say)  the  word  ^*  land  "  shall  extend  to  manors,  messuages,  and  all  other  cor- 
poreal hereditaments  whatsoever,  and  also  to  tithes  (other  than  tithes  belong<- 
ing  to  a  spiritual  or  eleemosynary  corporation  sole),  and  also  to  any  share, 
estate,  or  interest  in  them,  or  any  of  them,  whether  the  same  shall  be  a  free- 
hold or  chattel  interest,  and  whether  freehold  or  copyhold,  or  held  according 
to  any  other  tenure;  and  the  word  **  rent "  shall  extend  to  all  heriots,  and  to 

1  See  87  &  88  Vict  c  67,  it^ra^  p.  650. 
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all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable  out  of  any  land  (except 
moduses  or  compositions  belonging  to  a  spiiitual  or  eleemosynary  corporation  ' 
sole),  and  the  person  through  whom  another  person  is  said  to  claim  shall  mean 
any  person  by,  through,  or  under,  or  by  the  act  of  whom  the  person  so  claim- 
ing became  entitled  to  the  estate  or  interest,  claimed  as  heir,  issue  in  tail, 
tenant  by  the  courtesy  of  England,  tenant  in  dower,  successor,  special  or  gen- 
eral occupant,  executor,  administrator,  legatee,  husband,  assignee,  appointee, 
devisee,  or  otherwise,  and  also  any  person  who  was  entitled  to  an  estate  or 
interest  to  which  the  person  so  claiming,  or  some  person  through  whom  he 
claims,  became  entitled  as  lord  by  escheat;  and  the  word  **  person  "  shall  ex- 
tend to  a  body  politic,  corporate  or  collegiate,  and  to  a  class  of  creditors  or 
other  persons,  as  well  as  an  individual ;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or  things  as  weU 
as  one  person  or  thing;  and  every  word  importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

2.^  After  the  thirty-first  day  of  December,  1833,  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  accrued  to  some  person  through  whom  he 
claims,  or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 
the  person  making  or  bringing  the  same. 

3.  In  the  construction  of  this  act,  the  right  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  such  time  as  hereinafter  is  mentioned;  (that  is  to  say)  when  the 
person  claiming  such  land  or  rent,  or  some  person  through  whom  he  claims, 
shall,  in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession,  or 
in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall, 
while  entitled  thereto,  have  been  dispossessed,  or  have  discontinued  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession  or  discontinuance  of  possession,  or  at  the  last  time 
at  which  any  such  profits  or  rent  were  or  was  so  received;  and  when  the  per- 
son claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued  in  such  possession  or  receipt  in  respect 
of  the  same  estate  or  interest  until  the  time  of  his  death,  and  shall  have  been 
the  last  person  entitled  to  such  estate  or  interest  who  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  death;  and  when  the  person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest  in  possession  granted,  appointed,  or 
otherwise  assured  by  any  instrument  (other  than  a  will)  to  him  or  some  per- 
son through  whom  he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
]'eceipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
pei*son  through  whom  he  claims,  became  entitled  to  such  possession  or  receipt 
by  virtue  of  such  instrument;  and  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future 

I  See  the  new  act,  h^fira. 
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estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
at  which  such  estate  or  interest  became  an  estate  or  interest  in  possession; 
and  when  the  person  claiming  such  land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first  accinied  when  such 
forfeiture  was  incurred,  or  such  condition  was  broken. 

4.  Provided  always,  that  when  any  right  to  make  an  entry  or  distress,  or 
to  bring  an  action  to  recover  any  laud  or  rent  by  reason  of  any  forfeiture  or 
breach  of  condition,  shall  have  first  accrued  in  respect  of  any  estate  or  interest 
in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been  recovered 
by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued  in 
respect  of  such  estate  or  interest  at  the  time  when  the  same  shall  have  become 
an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  con- 
dition had  happened. 

5.^  Provided  also,  that  a  right  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  in 
respect  of  an  estate  or  interest  in  reversion  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in  possession  by  the  determination  of 
any  estate  or  estates  in  respect  of  which  such  land  shall  have  been  held,  or  the 
profits  thereof,  or  such  rent  shall  have  been  received,  notwithstanding  the 
person  claiming  such  land,  or  some  person  through  whom  he  claims,  shall  at 
any  time  previously  to  the  creation  of  the  estate  or  estates  which  shall  have 
determined  have  been  in  possession  or  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent. 

6.  For  the  purposes  of  this  act  an  administrator  claiming  the  estate  or 
interest  of  the  deceased  person  of  whose  chattels  he  shall  be  appointed  admin- 
istrator, shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of  time 
between  the  death  of  such  deceased  person  and  the  grant  of  the  letters  of 
administration. 

7.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued,  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  determined:  Provided 
always,  that  no  mortgagor  or  cestui  qfte  trust  shall  be  deemed  to  be  a  tenant  at 
will  within  the  meaning  of  this  clause  to  his  mortgagee  or  trustee. 

8.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent  as  tenant  from  year  to  year,  or  other 
period,  without  any  lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent,  payable  in  respect  of  such  tenancy, 
shall  have  been  received  (which  shall  last  happen). 

9.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 

1  See  the  new  act,  infra. 
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any  Uuid,  or  in  receipt  of  any  rent  (charge)  by  virtue  of  a  lease  in  writing  by 
^hicb  a  rent  amounting  to  the  yearly  sum  of  twenty  shillings  or  upwards  shall 
be  reserved,  and  the  rent  reserved  by  such  lease  shall  have  been  received  by 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent  (charge) 
in  reversion  immediately  expectant  on  the  determination  of  such  lease,  and 
no  payment  in  respect  of  the  rent  received  by  such  lease  shall  afterwards 
have  been  made  to  the  person  rightfully  entitled  thereto,  the  right  of  the 
person  entitled  to  such  land  or  rent  (charge)  subject  to  such  lease,  or  of  the 
person  through  whom  he  claims  to  mc^e  an  entry  or  distress,  or  to  bring  an 
action  after  the  determination  of  such  lease  shall  be  deemed  to  have  first 
accrued,  at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so 
received  by  the  person  wrongfully  claiming  as  aforesaid,  and  no  such  right 
shall  be  deemed  to  have  first  accrued  upon  the  determination  of  such  lease  to 
the  person  rightfully  entitled. 

10.  No  person  shall  be  deemed  to  have  been  in  possession,  of  any  land 
within  the  meaning  of  this  act  merely  by  reason  of  having  made  an  entry 
thereon.  « 

11.  No  continual  or  other  claim  upon  or  near  any  land  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  action. 

12.  When  any  one  or  more  of  several  persons  entitled  by  any  land  or  rent 
as  coparceners,  joint  tenants,  or  tenants  in  common,  shall  have  been  in  pos- 
session or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share  or 
shares  of  such  land,  or  of  the  profits  thereof  or  of  such  rent,  for  his  or  their 
own  benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  such 
possession  or  receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  such  last- mentioned  person  or  persons,  or  any  of  them. 

13.  When  a  younger  brother,  or  other  relation  of  the  person  entitled  as 
heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of 
any  rent,  shall  enter  into  possession  or  receipt  thereof,  such  possession  or 
receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person 
entitled  as  heir. 

14.  Provided  always,  and  be  it  further  enacted,  that  when  any  acknowl- 
edgment of  the  title  of  the  person  entitled  to  any  land  or  rent  shall  have  been 
given  to  him  or  his  agent  in  writing,  signed  by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  pos- 
session or  receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall 
have  been  given  shall  be  deemed,  according  to  the  meaning  of  this  act,  to 
have  been  the  possession  or  receipt  of,  or  by  the  person  to  whom,  or  to  whose 
agent,  such  acknowledgment  shall  have  been  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  last-mentioned  person  or  any  person  claiming 
through  him  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknowledgments,  if  more 
than  one,  was  given. 

15.  Provided  also,  and  be  it  further  enacted,  that  when  no  such  acknowl- 
edgment as  aforesaid  shall  have  been  given  before  the  passing  of  this  act,  and 
the  possession  or  receipt  of  the  profits  of  the  land  or  the  receipt  of  the  rent, 
shall  not  at  the  time  of  the  passing  of  this  act  have  been  adverse  to  the  right 
or  title  of  the  person  claiming  to  be  entitled  thereto,  then  sueh  person  6t  the 
person  claiming  through  him  may,  notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  h&ve  expired,  make  an  entry  or  distress,  or 
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bring  an  action  to  reooyer  such  land  or  interest  at  any  time  within  five  yeara 
next  after  the  passing  of  this  act. 

16.^  Provided  always,  and  be  it  further  enacted,  that  if  at  the  time  at 
which  the  right  of  any  person  to  make  an  entiy  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent  shall  have  first  accrued  as  aforesaid,  such  person 
shall  have  been  under  any  of  the  disabilities  hereinafter  mentioned;  (that  is  to 
say),  infancy,  coverture,  idiotcy,  lunacy,  tmsoundness  of  mind,  or  absence 
beyond  seas,  then  such  person  or  the  person  claiming  through  him  may,  not- 
withstanding the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent  at  any  time  within  ten  years  next  after  the  time  at  which  the  person  to 
whom  such  right  shall  have  first  accrued  as  aforesaid  shall  have  ceased  to  be 
under  any  such  disability,  or  shall  have  died  (which  shall  have  first  hap- 
pened). 

17.^  Provided  nevertheless,  and  be  it  further  enacted,  that  no  entry,  dis- 
tress, or  action  shall  be  made  or  brought  by  any  person  who  at  the  time  at 
which  his  right  to  make  an  entry  or  Stress  or  to  bring  an  action  to  recover 
any  land  or  rent  shall  have  first  accrued,  shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned,  or  by  any  person  claiming  through  him,  but  within 
forty  years  next  after  the  time  at  which  such  right  shall  have  first  accrued, 
although  the  person  under  disability  at  such  time  may  have  remained  under 
one  or  more  of  such  disabilities  during  the  whole  term  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the  time  at  which  he  shall  have  ceased  to 
be  under  any  such  disability  or  have  died,  shall  not  have  expired. 

18.  Provided  always,  and  be  it  further  enacted,  that  when  any  person  shall 
be  under  any  of  the  disabilities  hereinbefore  mentioned  at  the  time  at  which 
his  right  to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent  shall  have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  such  land  or  rent  beyond  the  said  period  of 
twenty  ^  years  next  after  the  right  of  such  person  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  such  land  or  rent  shall  have  first  accrued,  or 
the  said  period  of  ten*  years  next  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of  any  disability  of  any  other 
person. 

19.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  islands  adjacent 
to  any  of  them  (being  part  of  the  dominions  of  his  Majesty),  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  this  act. 

20.  When  the  right  of  any  person  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent  to  which  he  may  have  been  entitled  for  an 
estate  or  interest  in  possession,  shall  have  been  barred  by  the  determination  of 
the  period  hereinbefore  limited  which  shall  be  applicable  in  such  case,  and 
such  person  shall  at  any  time  during  the  said  period  have  been  entitled  to  any 
other  estate,  interest,  right,  or  possibility  in  reversion,  remainder,  or  other- 
wise, in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made 
or  brought  by  such  person  or  any  person  claiming  through  him  to  recover 
such  land  or  rent  in  respect  of  such  other  estate,  interest,  right,  or  possibility, 

1  See  the  new  act,  infra. 

*  Reduced  to  twelve  years  by  the  new  act,  infra, 

*  Reduced  to  six  years  by  the  new  act,  if}/ra. 
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unless  in  the  mean  time  such  land  or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  interest,  or  right  which  shall  have  been  limited  or 
taken  effect  after  or  in  defeasance  of  such  estate  or  interest  in  possession. 

21.  When  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  the  same,  shall  have  been 
barred  by  reason  of  the  same  not  having  been  made  or  brought  within  the 
period  hereinbefore  limited  which  shall  be  applicable  in  such  case,  no  such 
entry,  distress,  or  action  shall  be  made  or  brought  by  any  pei*son  claiming  any 
estate,  interest,  or  right  which  such  tenant  in  tail  might  lawfully  have  barred. 

"22.  When  a  tenant  in  tail  of  any  land  or  rent  entitled  to  re-recover  the 
same  shall  have  died  before  the  expiration  of  the  period  hereinbefore  limited 
which  shall  be  applicable  in  such  case  for  making  an  entry,  or  distress,  or 
bringing  an  action  to  recover  such  land  or  rent,  no  person  claiming  any  estate, 
interest,  or  right,  which  such  tenant  in  tail  might  lawfully  have  barred,  shall 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  but 
within  the  period  during  which,  if  such  tenant  in  tail  had  so  lotig  continued 
to  live,  he  might  have  made  such  entry  or  distress  or  brought  such  action. 

23.^  When  a  tenant  in  tail  of  any  laud  or  rent  shall  have  made  an  assur- 
ance thereof  which  shall  not  operate  to  bar  an  estate  or  estates  to  take  effect 
after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall  by  virtue  of  such 
assurance  at  the  time  of  the  execution  thereof  or  at  any  time  afterwards  be  in 
possession,  or  receipt  of  the  profits  of  such  land  or  in  the  receipt  of  such  rent, 
and  the  same  person  or  any  other  person  whatsoever  (other  than  such  person 
entitled  to  such  possession  or  receipt  in  respect  of  an  estate  which  shall  have 
taken  effect  after  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in 
such  possession  or  receipt  for  the  period  of  twenty  years  next  after  the  com- 
mencement of  the  time  at  which  such  assurance  if  it  "had  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would  have  been  entitled  to  his  estate 
tail,  if  such  assurance  had  not  been  executed,  woidd  without  the  consent  of 
any  other  pei*son  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then 
at  the  expiration  of  such  period  of  twenty  yeai*s  such  assurance  shall  be  and 
be  deemed  to  have  been  effectual  as  against  any  person  claiming  any  estate, 
interest,  or  right  to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

24.  After  the  said  thirty-first  day  of  December,  1833,  no  person  claiming 
any  land  or  rent  in  equity  shall  bring  any  suit  to  re-recover  the  same,  but 
within  the  period  during  which  by  virtue  of  the  provisions  hereinbefore  con- 
tained he  might  have  made  an  entry,  or  distress,  or  brought  an  action  to 
recover  the  same  respectively  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity. 

25.  Provided  always,  and  be  it  fui*ther  enacted,  that  when  any  land  or  rent 
shall  be  vasted  in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui  que 
U-usty  or  any  person  claiming  through  him  to  bring  a  suit  against  the  trustee, 
or  any  person  claiming  through  him  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  according  to  the  meaning  of  this  act  at  and  not 
before  the  time  at  which  such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person  claiming  through  him. 

26.  In  every  case  of  a  concealed  fraud  the  right  of  any  person  to  bring  a 
suit  in  equity  for  the  recovery  of  any  land  or  rent  of  which  he  or  any  person 
through  whom  he  claims  may  have  been  deprived  by  such  fraud  shall  be 

1  See  the  new  act,  tT^ra. 
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deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which  such  fraud 
shall  or  with  reasonable  diligence  might  have  been  first  known  or  discovered, 
provided  that  nothing  in  this  clause  contained  shall  enable  any  owner  of  lauds 
or  rents  to  have  a  suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  for 
setting  aside  any  conveyance  of  such  lauds  or  rents  on  account  of  fraud 
against  any  bona  fide  purchaser  for  valuable  consideration  who  has  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time  he  made  the  purchase 
did  not  know  and  had  no  reason  to  believe  that  any  such  fraud  had  been  com- 
mitted. 

27.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  act 
contained  shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts 
of  equity  in  refusing  relief,  on  the  ground  of  acquiescence  or  otherwise,  to  any 
person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  act. 

28.^  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor  or  any  person  claiming  through  him  shall  not  bring  a  suit  to 
redeem  the  mortgage,  but  within  twenty  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean  time  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption, 
shall  have  been  g^ven  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person  in  writing  signed  by  the  mortgagee 
or  the  person  claiming  through  him ;  and  in  such  case  no  such  suit  shall  be 
brought  but  within  twenty  years  next  after  the  time  at  which  such  acknowl- 
edgment or  the  last  of  such  acknowledgments,  if  more  than  one  was  given, 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given 
to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual 
as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ;  but  where 
there  shall  be  more  than  one  mortgagee,  or  more  than  one  pei*son  claiming  the 
estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment  signed 
by  one  or  more  of  such  mortgagees  or  persons  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons  claiming 
any  part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or  under  him  or 
them,  and  any  person  or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  hLs  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  undivided  or  divided  part  of  the  money,  or  land,  or  rent;  and 
where  such  of  the  mortgagees,  or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgage  money  to  mortgagor  or  mortgagors,  shall  be 
entitled  to  redeem  tlie  same  divided  part  of  the  land  or  rent  on  payment  with 
interest  of  the  part  of  the  mortgage  money,  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgage  money  as  the  value  of  such  divided  part  of 
the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  com- 
prised  in  the  mortgage. 

29.  Provided  always,  and  be  it  further  enacted,  that  it  shall  be  lawful  for 
any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital, 
or  other  spiritual  or  eleemosynary  corporation  sole,  to  make  an  entry  or  dis- 

1  See  the  new  act^  tn/ra. 
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tress,  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent  within  sacfa 
period  as  hereinafter  is  mentioned,  next  afto  the  time  at  which  the  right  of 
such  corporation  sole,  or  of  his  predecessor,  to  make  such  entry  or  distress,  or 
bring  such  action  or  suit,  shall  first  have  accrued;  (that  is  to  say),  the  period 
during  which  two  persons  in  succession  shall  have  held  the  office  or  benefice  in 
respect  whereof  such  land  or  rent  shall  be  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the  time  of  such  two  incumben- 
cies, and  such  term  of  six  years  taken  together,  shall  amount  to  the  full  period 
of  sixty  years,  and  if  such  times  taken  together  shall  not  amount  to  the  full 
period  of  sixty  years,  then  during  such  further  number  of  years  in  addition  to 
such  six  years  as  will,  with  the  time  of  the  holding  of  such  two  persons  and 
such  six  years,  make  up  the  full  period  of  sixty  years ;  and  after  the  said  thirty- 
first  day  of  December;  1833,  no  such  entry,  distress,  action,  or  suit  shall  be 
made  or  brought  at  any  time  beyond  the  determination  of  such  period. 

30.  After  the  said  thirty-first  day  of  December,  1833,  no  person  shall  brii^ 
any  quare  impeditf  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  as  patron  thereof, 
after  the  expiration  of  such  period  as  hereinafter  is  mentioned ;  (that  is  to 
say),  the  period  during  which  three  clerks  in  succession  shall  have  held  the 
same,  all  of  whom  shall  have  obtained  possession  thereof  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person  through  whom  he 
claims,  if  the  time  of  such  incumbencies  taken  together  shall  amount  to  the 
full  period  of  sixty  years,  and  if  the  times  of  such  incumbencies  shall  not  to- 
gether amount  to  the  full  period  of  sixty  years,  then  after  the  expiration  of 
such  further  time  as  with  the  times  of  such  incumbencies  will  make  up  the  full 
period  of  sixty  years. 

31.  Provided  always,  and  be  it  further  enacted,  that  when  on  the  avoidance 
after  a  clerk  shall  have  obtained  possession  of  an  ecclesiastical  benefice  ad- 
versely to  the  right  of  presentation  or  gift  of  the  patron  thereof,  a  clerk  shall 
be  presented  or  collated  thereto  by  his  Majesty,  or  the  ordinary,  by  reason  of 
a  lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have  obt^ed  possession 
adversely  to  the  right  of  presentation  or  gift  of  such  patron  as  (^foresaid ;  but 
when  a  clerk  shall  have  been  presented  by  his  Majesty  upon  the  avoidance  of 
a  benefice  in  consequence  of  the  incumbent  thereof  having  been  made  a  bishop, 
the  incumbency  of  such  clerk  shall,  for  the  purposes  of  this  act,  be  deemed  a 
continuation  of  the  incumbency  of  the  clerk  so  made  bishop. 

32.  In  the  construction  of  this  act,  every  person  claiming  a  right  to  present 
to  or  bestow  any  ecclesiastical  benefice,  as  patron  thereof  by  virtue  of  any 
estate,  interest,  or  right,  which  the  owner  of  an  estate  tail  in  the  advowson 
might  have  barred,  shall  be  deemed  to  be  a  person  claiming  through  the  per- 
son entitled  to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit^  action, 
or  suit  shall  be  limited  accordingly. 

33.  Provided  always,  and  be  it  further  enacted,  that  after  the  said  thirty-first 
day  of  December,  1833,  no  person  shall  bring  any  qtuxre  impedit^  or  other  action, 
or  any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  benefice 
as  the  patron  thereof,  after  the  expiration  of  one  hundred  years  from  the  time 
at  which  a  clerk  shall  have  obtained  possession  of  such  benefice  adversely  to 
the  right  of  presentation  or  gift  of  such  person,  or  of  some  person  through 
\vhoni  he  claims,  or  of  some  person  entitled  to  some  preceding  estate  or  inter- 
est, or  undivided  share  or  alternate  right  of  presentation  or  gift  held  or  derived 
under  the  same  title,  unless  a  clerk  shall  subsequently  have  obtained  posses- 
sion of  such  benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or 
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of  some  person  through  whom  he  claims,  or  of  some  other  person  entitled  in 
respect  of  an  estate,  share,  or  right  held  or  derived  under  the  same  title. 

34.  At  the  determination  of  the  period  limited  by  this  act  to  any  person 
for  making  an  entry  or  distress,  or  bringing  any  writ  of  quare  impedity  or  other 
action  or- suit,  the  right  and  title  of  such  person  to  the  land,  rent,  or  advowson, 
for  the  recovery  whereof  such  entry,  distress,  action,  or  suit  respectively  might 
bave  been  made  or  brought  within  such  period,  shall  be  extinguished. 

35.  The  receipt  of  the  rent  payable  by  any  tenant  from  year  to  year,  or 
other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming  under  him 
(but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  act. 

36.  No  writ  of  right  patent,  writ  of  right,  quia  domlnua  remisit  curiam,  writ  of 
right  in  capite^  writ  of  right  in  London,  writ  of  right  close,  writ  of  right  de 
rationabili  parte^  writ  of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ 
de  rationabilus  divisisy  writ  of  right  of  ward,  writ  de  consiietudinibus  et  servitiis, 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  secla  ad  molendinum, 
writ  de  essendo  quietum  de  theoloma,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ 
of  quod  permiitat,  writ  otformedon  indescender  in  remainder  or  in  reverter,  writ 
of  assize  of  novel  disseisin,  nuisance,  darrein,  presentment,  juris  utrum,  or 
mort  d*ancestor,  writ  of  entry  sur  disseisin  in  the  quibus,  in  the  per,  and  cut,  or 
in  the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation  dumfuit 
non  compos  mentis,  dum  fuit  infra  cetatem,  dum  fuil  in  prisona,  ad  communem 
legem,  in  casu  proviso,  in  consimili  casu,  cui  in  vita,  sur  cui  in  vita,  cui  ante  di» 
vortium,  or  sur  cui  ante  divortium,  writ  of  entiy  sur  abatement,  writ  of  entry 
quare  ejecit  infra  terminum,  or  ad  terminum  qui  prcBterHt,  or  causa  matrimonii 
prcelocuti,  writ  of  did,  hesaiel,  tresaUfi,  cosinage,  or  nuper  Mii,  writ  of  waste,  writ 
of  partition,  writ  of  discek,  writ  of  quod  ei  deforceat,  writ  of  covenant  real, 
writ  of  warranda  chartce,  writ  of  curia  daudenda,  or  writ  per  quos  servitia,  and 
no  other  action,  real  or  mixed  (except  a  writ  of  right  of  dower,  or  writ  of 
dower  unde  nihU  habet,  or  a  qtmre  impedii,  or  an  ejectment),  and  no  plaint  in 
the  nature  of  any  such  writ  or  action  (except  a  plaint  for  freebench  or  dower), 
shall  be  brought  after  the  thirty-first  day  of  December,  1834. 

37.  Provided  always,  and  be  it  further  enacted,  that  when  on  the  said  thirty- 
first  day  of  December,  1834,  any  person  who  shall  not  have  a  right  of  entry  to 
any  land,  shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in 
respect  of  such  land,  such  writ  or  action  may  be  brought  at  any  time  before 
the  first  day  of  June,  1835,  in  case  the  same  might  if  this  act  had  not  been 
made,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall 
have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when  on  the  said  first 
day  of  June,  1835,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent,  cast,  discontinuance,  or  warranty,  might  maintain 
any  such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  ac- 
tion may  be  brought  after  the  said  first  day  of  June,  1835,  but  only  within  the 
period  during  which,  by  virtue  of  the  provisions  of  this  act,  an  entry  might 
have  been  made  upon  the  same  land  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entry  had  not  been  so  taken  away. 

30.  No  descent,  cast,  discontinuance,  or  warranty  which  may  happen  or  be 
made  after  the  thirty-first  day  of  December,  1833,  shall  toll  or  defeat  any  right 
of  entry  or  action  for  the  recovery  of  land. 

40.^  After  the  said  thirty-first  day  of  December,  1833,  no  action,  or  suit,  or 

1  See  the  new  act,  infra. 
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other  proceeding  shall  be  brought  to  recover  any  sum  of  money  secured  by  any 
mortgage  judgment  or  lien  or  otherwise  charged  Upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  or  any  legacy  ^  but  within  twenty  years  ne^ 
after  a  present  right  to  reoeive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean 
time  some  part  of  the  principal  money  or  some  interest  thereon  shall  have  been 
paid  or  some  acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing,  signed  by  the  person  by  whom  the  same  shall  be  payable  or  his  agent 
to  the  person  .entitled  thereto  or  his  agent,  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twenty  years  after  such  pay- 
ment or  acknowledgment,  or  the  iast  of  such  payments  or  acknowledgmeats  if 
more  than  one  was  given. 

41.  After  the  said  thirty-first  day  of  December,  1833,  no  arrears  of  dower 
nor  any  damages  on  account  of  such  arrears  shall  be  recovered  or  obtained  by 
any  action  or  suit  for  a  longer  period  than  six  years  next  before  the  com- 
mencement of  such  action  or  suit. 

42.  After  the  said  thirty-first  day  of  December,  1833,  no  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable  or  his  agent:  Provided,  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have  been  in  possession  of  any  land,  or 
in  the  receipt  of  the  profits  thereof,  within  one  year  next  before  an  action  or 
suit  shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such  subsequent  mort- 
gage or  incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time  that  such  prior  mort- 
gage or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years. 

43.  After  the  said  thirty-first  day  of  December,  1833,  no  peraon  claiming 
any  tithes,  legacy,  or  other  property,  for  the  recovery  of  which  he  might  bring 
an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other  proceedings  in 
any  spiritual  court  to  recover  the  same,  but  within  the  period  during  which  he 
might  bring  such  action  or  suit  at  law  or  in  equity. 

44.  Provided  always,  and  be  it  further  enacted,  that  this  act  shall  not 
extend  to  Scotland,  and  shall  not,  so  far  as  it  relates  to  any  right  to  permit 
to  or  bestow  any  church  vicarage  or  other  ecclesiastical  benefice,  extend  to 
Ireland. 


3^4  Wm.  IV.  c.  42  (Speciahies),  §§  3-7. 

3.  And  be  it  further  enacted,  that  all  actions  of  debt  for  rent  upon  an  in- 
denture of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and 
also  all  actions  of  debt  upon  any  award  where  the  submission  is  not  by 

1  See  infra,  23  &  24  Vict  c.  8S,  §  18. 
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specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  any  fieri  facias^  and  all  actions  for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved  by  any  Statute,  now  or 
hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any  time  after  the 
end  of  the  present  session  of  Parliament,  shall  be  commenced  And  sued  within 
the  time  and  limitation  hereinafter  expressed  and  not  after;  (that  is  to  say), 
the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise  or  covenant,  or 
debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon 
recognizance,  within  ten  years  after  the  end  of  this  present  session,  or  within 
twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  the  said 
actions  by  the  party  grieved  one  year  after  the  end  of  this  present  session,  or 
within  two  years  after  the  cause  of  such  actions  or  suits,  but  not  after;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present  session,  or 
within  six  years  after  the  cause  of  such  actions  or  suits,  but  not  after:  Vvo- 
vided  that  nothing  herein  contained  shall  extend  to  any  action  given  by  any 
statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited. 

4.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are 
or  shall  be  entitled  to  any  such  action  or  suit  or  to  such  scire  facias^  is  or  are 
or  shall  be  at  the  time  of  any  such  cause  of  action  accrued  within  the  age  of 
twenty-one  years,  feme  covert^  non  compos  mentis,  or  beyond  the  seas,  then  such 
persons  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should  according  to  the  provisions  of  this 
act  have  done ;  and  that  if  any  person  or  persons  against  whom  there  shall  be 
any  such  cause  of  action  is  or  are  or  shall  be  at  the  time  such  cause  of  action 
accrued  beyond  the  seas,  then  the  person  or  persons  entitled  to  any  such  cause 
of  action  shall  be  at  liberty  to  bring  the  same  against  such  person  or  persons 
within  such  times  as  are  before  limited  after  the  return  of  such  person  or  per- 
sons from  beyond  the  seas. 

5.  Provided  always,  that  if  any  acknowledgment  shall  have  been  made 
either  by  writing,  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfaction 
on  account  of  any  principal  or  interest  being  then  due  thereon,  it  shall  and 
may  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his 
or  their  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
due,  within  twenty  years  after  such  acknowledgment  by  writing,  or  part  pay- 
ment, or  part  satisfaction  as  aforesaid,  or  in  case  the  person  or  persons  entitled 
to  such  action  shall,  at  the  time  of  such  acknowledgment,  be  under  such  dis- 
ability as  aforesaid,  or  the  party  making  such  acknowledgment  be  at  the  time 
of  making  the  same  beyond  the  seas,  then  within  twenty  years  after  such  dis- 
ability shall  have  ceased  as  aforesaid,  or  the  party  shall  hav^  returned  from 
beyond  the  seas,  as  the  case  may  be ;  and  the  plaintilE  or  plaintiffs  in  any  such 
action,  or  any  indenture,  specialty,  or  recognizance,  ma^;  by  way  of  replication 
state  such  acknowledgment,  and  that  such  action  was  brought  vrithin  the  time 
aforesaid,  in  answer  to  a  plea  of  this  statute. 

6.  And  nevertheless  be  it  enacted,  that  if  in  any  of  the  said  actions  judg- 
ment be  given  for  the  plaintiff  and  the  same  be  reversed  by  error,  or  a  verdict 
pass  for  the  plaintiff  and  upon  matter  alleged  in  arrest  of  judgment,  the  judg- 
ment be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill,  or  if  in  any  of  the  said  actions  the  defendant  shaU  be  outlawed  and  shall 
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after  reverse  the  outlawiy,  then  in  all  such  cases  the  party,  plaintiff,  his  Exec- 
utors or  administrators,  as  the  case  shall  require,  may  commence  a  new  action 
or  suit  from  time  to  time  within  a  year  after  such  judgment  reversed  or  such 
judgment  given  against  the  plaintiff  or  outlawry  reversed  and  not  after. 

7.  And  be  it  further  enactedi  that  no  part  of  the. United  Kingdom  of 
Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  the 
dominions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the  seas  within  the 
meaning  of  this  act,  or  of  the  act  passed  in  the  twenty-first  year  of  the  reign 
of  King  James  the  First,  entituled  an  act  for  limitation  of  actions  and  for 
avoiding  of  suits  in  law* 


7  Wm.  IV.  4-  1  Vict.  c.  28  {Mortgages). 

By  this  act^  it  is  enacted  as  follows:  That  it  shall  and  may  be  lawful  for 
any  person  entitled  to,  or  claiming  under  any  mortgage  of  land  within  the 
definition  contained  in  the  first  section  of  the  said  act  (3  &  4  Wm.  IV.  c.  27), 
to  make  an  entry,  or  bring  an  action  at  law  or  suit  in  equity  to  recover  sudi 
land  at  any  time  within  twenty  years  next  after  the  last  payment  of  any  pari 
of  principal  money  or  interest  secured  by  such  mortgage,  although  more  tiian 
twenty  years  may  have  elapsed  since  the  time  at  which  the  right  to  make  such 
entry,  or  bring  such  action  or  suit  in  equityi  shall  have  first  accrued,  anything 
in  the  said  act  notwithstanding. 


16  ^  17  Vict.  c.  113  ((7.  L.  P.  Amendment  Act,  Ireland),  §§  20-27. 

20.  All  actions  for  rent  upon  an  indenture  of  demise,  all  actions  upon  a 
bond  or  other  specialty,  or  upon  any  judgment,  statute-right,  statute-merchant, 
or  recognizance  shall  be  commenced  and  sued  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  or  the  recovery  of  such  judgments,  but  not 
after;  all  actions  grounded  upon  any  lending  or  contract,  expressed  or  implied, 
without  specialty,  or  upon  any  award  where  the  submission  is  not  by  specialty 
or  for  any  money  levied  by  fieri  facias;  all  actions  of  account,  or  for  not 
accounting,  other  than^for  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants;  all  actions  for 
direct  injuries  to  real  or  personal  property;  actions  for  the  taking  away  or 
conversion  of  property,  goods,  and  chattels ;  actions  for  libel,  malicious  prose- 
cution and  arrest,  seduction,  criminal  conversation ;  and  actions  for  all  other 
causes  which  would  heretofore  have  been  brought  in  the  form  of  action  called 
trespass  on  the  case,  except  as  hereinafter  excepted,  shall  be  commenced  and 
sued  within  six  years  after  the  cause  of  such  actions,  but  not  after;  and  all 
actions  for  assault,  menace,  battery,  wounding,  and  imprisonment  shall  be 
commenced  and  sued  within  four  years  after  the  cause  of  such  actions,  but  not 
after;  and  all  actions  for  words  and  for  penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved  by  any  statute  now,  or  hereafter  to  be  in  force,  shall 
be  commenced  and  sued  within  two  years  after  the  words  spoken  or  the  cause 

1  See  new  act,  vtfra. 
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of  such  action  or  aoit,  but  not  after;  and  with  respect  to  every  sab ject-matter 
of  a  personal  action  not  herein  specifically  provided  for,  being  the  subjectr 
matter  of  a  personal  action,  such  actions  in  respect  thereof  shall  be  brought 
within  the  same  period  of  limitation  now  applicable  thereto,  notwithstanding 
that  such  cause  of  action  may  be  described  or  expressed  in  such  statutes  by 
r^erence  to  any  particular  form  of  action:  Provided  that  nothing  in  this  act 
contained  shall  alter  the  period  of  limitation  of  any  action  given  by  any 
statute  where  the  time  for  bringing  such  action  is,  or  shall  be,  by  any  statute 
specially  limited. 

21.  If  in  any  of  the  said  actions  judgment  be  given  for  the  plaintiff,  and  the 
same  be  reversed  by  error,  or  a  verdict  pass,  or  upon  judgment  by  default  dam- 
ages be  assessed  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment 
the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint, 
in  idl  such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as 
the  case  shall  require,  may  commence  a  new  action  or  suit  from  time  to  time, 
within  the  period  hereinbefore  provided  for  in  such  action,  or  within  a  year 
after  such  judgment  reversed,  or  judgment  g^ven  against  the  plaintiff,  and  not 
after. 

22.  If  any  person  that  is,  or  shall  be,  entitled  to  any  such  cause  of  action,  is, 
or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of 
Iwenty-one  years,  a  mamed  woman,  of  unsound  mind,  or  beyond  the  seas,  then 
such  person  shall  be  at  liberty  to  bring  the  same  action  so  as  to  commence  the 
same  within  such  time  after  the  cessation  of  such  disabilil^,  or  his  return  from 
beyond  seas,  as  other  persons  having  no  such  impediment  should,  according  to 
the  provisions  of  this  act,  have  done;  and  if  any  person  or  persons  against 
whom  there  shall  be  any  such  cause  of  action  is,  or  shall  be,  at  the  time  such 
cause  of  action  accrued,  beyond  seas,  then  the  person  entitled  to  any  such  cause 
of  action  shall  be  at  liberty  to  bring  the  same  against  such  person,  within  such 
time  as  is  before  limited  after  the  return  of  such  person  from  beyond  seas. 

23.  If  any  acknowledgment  shall  have  been,  or  shall  be  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  any  indenture,  specialty,  judg- 
ment, statute-staple,  or  statute-merchant,  or  recognizance,  or  his  agent,  or  by 
part  payment  or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  thereon,  it  shall  be  lawful  for  the  person  entitled  to  bring  his  action 
for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  by  writing,  or  part  payment,  or  part  satisfac- 
tion as  aforesaid,  or  in  case  the  person  entitled  shall  at  the  time  of  such  ac- 
knowledgment be  under  such  disability  as  aforesaid,  or  the  party  making  such 
acknowledgment  be  at  the  time  of  making  the  same  beyond  the  seas,  then 
within  twenty  years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  seas,  as  the  case  may  be;  and  the  plain- 
tiff in  any  such  action  on  any  indentnre,  specialty,  judgment,  statute-staple, 
or  statute-merchant,  or  recognizance,  may  rely  on  such  acknowledgment  and 
that  such  action  was  brought  within  the  time  aforesaid  in  answer  to  a  plea  of 
the  statute. 

24.  Inactions  grounded  upon  any  simple  contract  no  acknowledgment  or 
promise  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  provisions  of  this  act  in 
relation  to  the  limitation  of  actions,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby;  and  where 
tbere  shall  be  two  or  more  joint  contractors  or  ezecators  of  any  contractor,  no 
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such  joint  contractor,  executor,  or  administrator  shall  lose  the  benefit  of  this 
act,  80  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowl- 
edgment or  promise  made  and  signed  by  any  other  or  others  of  them :  Provided 
always,  that  nothing  herein  contained  shall  alter  or  take  away  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  whomsoever. 

25.  No  indorsement  or  memorandum  of  any  payment  written  or  made  upon 
any  promissory  note,  bill  of  exchange,  or  other  writing  by  or  on  behalf  of  the 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of 
this  act  in  relation  to  the  limitation  of  actions.  • 

26.  This  act  shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt 
aUeged  by  way  of  set-off  on  the  part  of  any  defendant. 

27.  No  memorandum  or  other  writing  made  necessary  by  this  act  shall  be 
deemed  to  be  an  agreement  within  the  meaning  of  any  statute  relating  to  the 
duties  on  stamps. 


Mercantile  Zaw  Amendment  Act  (19  ^  20  Vict,  c,  97),  §§  9-16. 

9.  All  actions  of  account,  or  for  not  accounting,  and  suits  for  such  account 
as  concern  the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants,  shall  be  commenced  and  sued  within  six  years  after  the 
cause  of  such  actions  or  suits,  or  when  such  cause  has  already  arisen,  then 
within  six  years  of  the  passing  of  this  act;  and  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  the  commencement  of  such  action  or 
suit  shall  be  enforceable  by  action  or  suit,  by  reason  only  of  some  other  matter 
of  claim  comprised  in  the  same  account  having  arisen  within  six  years  next 
before  the  commencement  of  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to  any  action  or  suit  with 
respect  to  which  the  period  of  limitation  within  which  the  same  shall  be  brought 
is  fixed  by  the  act  of  the  twenty-first  year  of  the  reign  of  King  James  the  First, 
chapter  sixteen,  section  three,  or  by  the  act' of  the  fourth  year  of  the  reign  of 
Queen  Anne,  chapter  sixteen,  section  seventeen,  or  by  the  act  of  the  fifty- third 
year  of  the  reign  of  King  George  the  Third,  chapter  one  hundred  and  twenty- 
seven,  section  five,  or  by  the  acts  of  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  twenty-seven,  sections  forty,  forty-one,  and  forty- 
two,  and  chapter  forty-two,  section  three,  or  by  the  act  of  the  sixteenth  and 
seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
thirteen,  section  twenty,  shall  be  entitled  to  any  time  within  which  to  commence 
and  sue  such  action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the  enact- 
ments aforesaid  by  reason  only  of  such  person  or  some  one  or  more  of  such  per- 
sons being  at  the  time  of  such  cause  of  action  or  suit  accrued  beyond  the  seas, 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid  enactments  impris- 
onment is  now  a  disability  by  reason  of  such  person  or  some  one  or  more  of 
such  persons  being  imprisoned  at  the  time  of  such  cause  of  action  or  suit 
accrued. 

11.  Where  such  cause  of  action  or  suit,  with  respect  to  which  the  period  of 
limitation  is  fixed  by  the  enactments  aforesaid  or  any  of  them,  lies  against  two 
or  more  joint  debtors,  the  person  or  persons  who  shall  be  entitled  to  the  same 
shall  not  be  entitled  to  any  time  within  which  to  commence  and  sue  any  such 
action  or  suit  against  any  one  or  more  d  such  -Joint  debtors  who  shall  not  be 
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beyond  the  seas  at  the  time  snch  cause  of  action  or  suit  accrued,  by  reason  only 
that  some  other  one  or  more  of  such  joint  debtors  was  or  were  at  the  time  such 
cause  of  action  accrued  beyond  the  seas,  and  such  person  or  persons  so  entitled 
as  aforesaid  shall  not  be  barred  from  commencing  and  suing  any  action  or  suit 
against  the  joint  debtor  or  joint  debtora  who  was  or  were  beyond  the  seas  at 
the  time  the  cause  of  action  or  suit  accrued,  after  his  or  their  return  from  be- 
yond seas,  by  reason  only  that  judgment  was  already  recovered  against  any  one 
or  more  of  such  joint  debtors  who  was  not  or  were  not  beyond  seas  at  the  time 
aforesaid. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  nor  any  islands  adja- 
cent to  any  of  them,  being  part  of  the  dominions  of  her  Majesty,  shaU  be 
deemed  to  be  beyond  seas  within  the  meaning  of  the  act  of  the  fourth  and  fifth 
years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or  of  this  act. 

13.  In  reference  to  the  provisions  of  the  acts  of  the  ninth  year  of  the  reign 
of  King  George  the  Fourth,  chapter  fourteen,  sections  one  and  eight,  and  the 
sixteenth  and  seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  thirteen,  sections  twenty-four  and  twenty-seven,  an  acknowl- 
edgment or  promise  made  or  contained  by  or  in  a  writing  signed  by  an  agent 
of  the  party  chargeable  thereby,  duly  authorized  to  make  such  acknowledg- 
ment or  promise,  shall  have  the  same  effect  as  if  such  writing  had  been  signed 
by  such  party  himself. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  twenty-first  year  of  the 
reign  of  King  James  the  First,  chapter  sixteen,  section  three,  and  of  the  act 
of  the  third  and  fourth  years  of  the  reign  of  King  William  the  Fourth,  chapter 
forty- two,  section  three,  and  of  the  act  of  the  sixteenth  and  seventeenth  years 
of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  section 
twenty,  when  there  shall  be  two  or  more  contractors  or  co-debtors,  whether 
bound  or  liable  jointly  only,  or  jointly  and  severally,  or  executors,  or  adminis- 
trators of  any  contractor,  no  such  co-contractor  or  co-debtor,  executor  or  ad- 
ministrator, shall  lose  the  benefit  of  the  said  enactments  or  any  of  them,  so 
as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of  any  principal 
interest  or  other  money  by  any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors,  or  administrators. 

15.  In  citing  this  act,  it  shall  be  sufficient  to  use  the  expression,  <<The 
Mercantile  Law  Amendment  Act,  1856." 

16.  Nothing  in  this  act  shall  extend  to  Scotland. 


23  S-  24  Vict.  c.  88  (Jntestate's  Estate),  §  13. 

13.  This  section,  after  reciting  the  3  &  4  Wm.  IV.  c.  27,  §  40,  enacts  that 
after  the  thirty-first  day  of  December,  1860,  no  suit  or  other  proceeding  shall 
be  brought  to  recover  the  personal  estate  of  any  person  dying  intestate,  but 
within  twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  mean  time  some  part  of  such  estate  or  share,  or  some  interest  in 
respect  thereof,  shall  have  been  accounted  for  or  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  the  per- 
son accountable  for  the  same,  or  hia  agent,  to  the  person  entitled  thereto,  or 
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his  agent;  and  in  saeh  case  no  such  action  or  suit  shall  be  broaght  but  within 
twenty  years  after  such  accounting,  payment,  or  acknowledgment,  or  the  last 
of  such  accountings,  payments,  or  acknowledgments,  if  more  than  one  was 
made  or  given. 


28  ^  24  Vict.  c.  G8  {Duchy  of  ComvoaU  Act),  §§  1  and  2. 

By  section  1  of  this  act  all  the  provisions  of  the  act  9  Creo.  m.  c.  16,  as  to 
limitation  of  actions  and  suits,  are  extended  to  the  Duke  of  Cornwall,  subject 
to  the  provisions  of  certain  previous  acts  affecting  the  duchy. 


24  ^  25  Vict.  c.  62  (7^  Crown  and  Duchy  of  Comtoall  Amendmcfa  Act).^ 

fiy  section  1  of  this  act  the  crown  is  not  to  sue  after  by  reason  of  the  lands 
having  been  in  charge  or  stood  insuper  of  record. 

By  section  2  a  similar  provision  is  made  as  to  the  rights  of  the  crown  in 
respect  of  the  Duchy  of  Cornwall. 

By  the  third  section  provision  is  made  as  to  the  effect  of  answering  of  rents 
to  the  crown. 

The  fourth  section  contains  a  reservation  of  reversionary  interests  in  the 
crown  and  Duke  of  Cornwall. 


87  fr  88  Vict.  c.  67  (Real  Property  Limitation  Act,  1874). 

An  Act  for  the  further  Limitation  of  Actions  and  Suits  relating  to  Real 
Property. 

Whereas,  it  is  expedient  further  to  limit  the  times  within  which  actions  or 
suits  may  be  brought  for  the  recoveiy  of  land  or  rent,  and  of  charges  thereon: 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows :  — 

1.  After  the  commencement  of  this  act  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  or  suit  to  recover  any  land  or  rent,  but  within 
twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry  or  dis- 
tress, or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  some  person 
through  whom  he  claims;  or  if  such  rif^ht  shall  not  have  accrued  to  any  per- 
son through  whom  he  claims,  then  within  twelve  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action  or  suit, 
shall  have  first  accrued  to.  the  person  making  or  bringing  the  same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  to 
recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  in  respect  of  an 
estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest 
at  the  time  at  which  the  same  shall  have  become  an  estate  or  interest  in  pos- 
session, by  the  determination  of  any  estate  or  estates  in  respect  of  which  such 

1  See  89  &  40  Vict  c.  87,  u^frtu 
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land  shall  have  been  held  or  the  profits  thereof,  or  such  rent  shall  have  been 
received,  notwithstandiDg  the  person  claiming  such  land  or  rent,  or  some  per- 
son through  whom  he  claims,  shall  at  any  time  previously  to  the  creation  of 
the  estate  or  estates  which  shall  have  determined,  have  been  in  the  possession 
or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent.  But  if  the 
person  last  entitled  to  any  particular  estate  on  which  any  future  estate  or 
interest  was  expectant  shall  not  have  been  in  the  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent  at  the  time  when  his  interest 
determined,  no  such  entry  or  distress  shall  be  made,  and  no  such  action  or 
suit  shall  be  brought  by  any  person  becoming  entitled  in  possession  to  a  future 
estate  or  interest,  but  within  twelve  years  next  after  the  time  when  the  right 
to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  for  the  recovery  of 
such  land  or  rent,  shall  have  first  accrued  to  the  person  whose  interest  shalli 
have  so  determined,  or  within  six  years  next  after  the  time  when  the  estate  of 
the  person  becoming  entitled  in  possession  shall  have  become  vested  in  posses* 
sion,  whichever  of  those  two  periods  shall  be  the  longer;  and  if  the  right  of 
any  such  person  to  make  such  entry  or  distress,  or  to  bring  any  such  action  or 
suit,  shall  have  been  barred  under  this  act,  no  person  afterwards  claiming  to  be 
entitled  to  the  same  land  or  rent,  in  respect  of  any  subsequent  estate  or  inter- 
est under  any  deed,  will,  or  settlement^  executed  or  taking  effect  after  the 
time  when  a  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit 
for  the  recovery  of  such  land  or  rent,  shall  have  first  accrued  to  the  owner  of 
the  particular  estate  whose  interest  shall  have  so  determined  as  aforesaid,  shall' 
make  any  such  entry  or  distress,  or  bring  any  such  action  or  suit  to  reoover- 
such  land  or  rent. 

8.  If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  or  suit  to  recover  any  land  or  rent,  shall  have  first 
accrued  as  aforesaid,  such  person  shall  have  been  under  any  of  the  disabilities- 
hereinafter  mentioned;  that  is  to  say,  infancy,  coverture,  idiotcy,  lunacy,  or 
unsoundness  of  mind,  then  such  person,  or  the  pei'son  claiming  Uirough  him, 
may,  notwithstanding  the  period  of  twelve  years  or  six  years  (as  the  case  may 
be)  hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring 
an  action  or  suit  to  recover  such  land  or  rent  at  any  time  within  six  years  next 
after  the  time  at  which  the  person  to  whom  such  right  shall  have  first  accrued 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have  died  (whichever 
of  those  two  events  shall  have  first  happened). 

4.  The  time  within  which  any  such  entry  may  be  made,  or  any  such  action 
or  suit  may  be  brought  as  aforesaid,  shall  not,  in  any  case,  after  the  commence- 
ment of  this  act,  be  extended  or  enlarged  by  reason  of  the  absence  beyond  seas^ 
during  all  or  any  part  of  that  time,  of  the  person  having  the  right  to  make 
such  entry,  or  to  bring  such  action  or  suit,  or  of  any  person  through  who;n  he 
claims. 

5.  No  entry,  distress,  action,  or  siiit  shall  be  made  or  brought  by  any  person 
who,  at  the  time  at  which  his  right  to  make  any  entry  or  distress,  or  to  bring 
an  action  or  suit  to  recover  any  land  or  rent,  shall  have  first  accrued,  shall  be 
under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any  person  claim- 
ing through  him,  but  within  thirty  years  next  after  the  time  at  which  such 
right  shall  have  first  accrued,  although  the  person  under  disability  at  such  time 
may  have  remained  under  one  or  more  of  such  disabilities  during  the  whole  of 
such  thirty  years,  or  although  the  term  of  six  years  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall  not  have 
expired. 

VOL,  IX.— 38 
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6.  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  an  asanraaoe 
thereof  which  ahall  not  operate  to  bar  the  estate  or  estates,  to  take  effect  after 
or  in  defeasance  of  his  estate  tail,  and  any  person  riiall  by  virtae  of  such  assor- 
anoe  at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  pos- 
session or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  the 
same  person,  or  any  other  person  whosoever  (other  than  some  person  entitled 
to  such  possession  or  receipt  in  respect  of  an  estate,  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate  tail)  shall  continue  or  be  in  such  pos^ 
session  or  receipt  for  the  period  of  twelve  years  next  after  the  commencement 
of  the  time  at  which  such  assurance  if  it  had  then  been  executed  by  such  tenant 
in  tail,  or  the  person  who  would  have  been  entitled  to  his  estate  tail,  if  saxh 
assurance  had  not  been  executed,  would,  without  the  consent  of  any  other  per- 
son, have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then  at  the  expira- 
tion of  such  period  of  twelve  years,  such  assurance  shall  be  and  be  deemed  to 
have  been  effectual  as  against  any  person  claiming  any  estate,  interest,  or  right» 
to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

7.  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  tiie 
profits  of  any  land,  or  the  receipt  of  any  rent  oomprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  any  action  or 
suit  to  redeem  the  mortgage  but  within  twelve  years  next  after  the  time  at 
which  the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean 
time  an  acknowledgment  in  writing  of  the  title  of  the  mortgagor,  or  of  his 
right  to  redemption,  shall  have  been  given  to  the  mortgagor  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person,  signed  by  the 
mortgagee,  or  the  person  claiming  through  him;  and  in  such  case  no  such  action 
or  suit  shall  be  brought  but  within  twelve  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  ff  more  than  one 
was  given ;  and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 

'  one  person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors,  or  persons,  or  his  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons ; 
but  where  there  shall  be  more  than  one  mortgagee,  or  more  than  one  person 
•claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknowl- 
edgment, signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing  as  aforasaid,  and  the  person  or  per- 
sons claiming  any  part  of  the  mortgage-money,  or  land,  or  rent,  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or  estates, 
interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shaU  not  operate  to  give  to  the  mortgagor 
or  mortgagor  a  right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the  money,  or  land,  or  rent; 
and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have  given  such 
acknowledijment  shall  be  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgage-money,  the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent,  on  payment,  with 
interest,  of  the  part  of  the  mortgage-money,  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgage-money  as  the  value  of  snch  divided  part  of  the 
land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised 
in  the  mortgage. 

6.  No  action,  or  suit,  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
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charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same,  unless  in  the  mean  time  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by  the  person  by  whom  the 
same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent; 
and  in  such  case  no  such  action,  or  suit,  or  proceeding  shall  be  brought  but 
within  twelve  years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one  was  given. 

9.  From  and  after  the  commencement  of  this  act,  all  the  provisions  of  the 
act  passed  in  the  session  of  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  chapter  twenty-seven,  except  those  con- 
tained in  the  several  sections  thereof  next  hereinafter  mentioned,  shall  remain 
in  full  force,  and  shall  be  construed  together  with  this  act,  and  shall  take  effect 
as  if  the  provisions  hereinbefore  contained  were  substituted  in  such  act  for  the 
provisions  contained  in  the  sections  thereof  numbered  two,  five,  sixteen,  seven- 
teen, twenty-three,  twenty-eight,  and  forty  respectively  (which  several  sec- 
tions from  and  after  the  commencement  of  this  act  shall  be  repealed),  and  as  if 
the  term  of  six  years  had  been  mentioned  instead  of  the  term  of  ten  years  in 
the  section  of  the  said  act  numbered  eighteen,  and  the  period  of  twelve  years 
had  been  mentioned  in  the  said  section  eighteen  instead  of  the  period  of  twenty 
years ;  and  the  provisions  of  the  act  passed  in  the  session  of  the  seventh  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  and  the  first  year  of 
the  reign  of  her  present  Majesty,  chapter  twenty-eight,  shall  remain  in  full 
force,  and  be  construed  together  with  this  act,  as  if  the  period  of  twelve  years 
had  been  therein  mentioned  instead  of  the  period  of  twenty  years. 

10.*  After  the  commencement  of  this  act,  no  action,  suit,  or  other  proceed- 
ing shall  be  brought  to  recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity,  and  secured  by  an  express 
trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable  and  so  secured,  or  any  damages  in 
respect  of  such  arrears,  except  within  the  time  within  which  the  same  would 
be  recoverable  if  there  were  not  any  trust. 

11.  This  act  may  be  cited  as  the  "  Real  Property  Limitation  Act,  1874." 

12.  This  act  shall  commence  and  come  into  operation  on  the  first  day  of  • 
January,  one  thousand  eight  hundred  and  seventy-nine. 


38  ir  8^  Vict.  c.  77  (The  Supreme  Court  of  Judicature  Act,  1875), 

Order  VIII.  §  1. 

1.  No' original  writ  of  summons  shall  be  in  force  for  more  than  twelve 
months  from  the  day  of  the  date  thereof,  including  the  day  of  such  date,  but 
if  any  defendant  therein  shall  not  have  been  served  therewith  the  plaintiff 
may,  before  the  expiration  of  the  twelve  months  apply  to  a  judjre,  or  the  dis- 
trict registrar,  for  leave  to  renew  the  writ;  and  the  judge  or  registrar,  if  satis- 
fied that  reasonable  efforts  have  been  made  to  serve  such  defendant,  or  foi 

1  This  section  is  intended  to  set  at  rest  the  doubtful  question  as  to  chai^ies  on  land. 
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other  good  reason,  may  order  that  the  original  or  concurrent  writ  of  summons 
be  renewed  for  six  months  from  the  date  of  such  renewal,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ.  And  the  writ  shall,  in  such 
case,  be  renewed  by  being  marked  with  a  seal  bearing  the  date  of  the  day, 
month,  and  year  of  such  renewal;  such  seal  to  be  provided  and  kept  for  Uiat 
purpose  at  the  proper  office,  and  to  be  impressed  upon  the  writ  by  the  proper 
officer  upon  delivery  to  him  by  the  plaintiff,  or  his  solicitor,  of  a  memorandum 
in  Form  Xo.  5  in  Appendix  (A),  Part  1;  and  a  writ  of  summons  so  renewed 
shall  remain  in  force  and  be  available  to  prevent  the  operation  of  any  statute 
^v hereby  the  time  for  the  commencement  of  tlie  action  may  be  limited,  and 
for  all  other  purposes,  from  the  date  of  the  issuing  of  the  original  writ  of 
summons. 


89  (r  40  Vict,  c.  37  (Nullum  Tempus  (Ireland)  Act,  1876). 

Whereas,  by  an  act  passed  in  the  twenty-fourth  and  twenty-fifth  years  of  her 
Majesty,  certain  provisions  were  made  for  the  better  quieting  possessions  and 
titles  against  the  crown  in  England,  and  it  is  expedient  to  extend  these  pro- 
visions to  Ireland,  in  order  that  the  crown  shall  have  no  greater  right  over  the 
estates  of  its  subjects  in  Ireland  than  what  'it  enjoys  over  the  estates  of  its 
subjects  in  England: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Ix)rds  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows :  — 

1.  The  Queen's  Majesty,  her  heirs  and  successors,  shall  not  at  any  time 
hereafter  sue,  impeach,  question,  or  implead  any  person  or  persons  for  or  in 
anywise  concerning  any  manors,  lands,  tenements,  rents,  tithes,  or  hereditar 
ments  whatsoever  (other  than  liberties  or  franchises),  which  such  person  or 
persons,  or  his  or  their  or  any  of  their  ancestors  or  predecessors,  or  those  from, 
by,  or  under  whom  they  do  or  shall  claim,  have,  or  shall  have  held,  or  enjoyed, 
or  taken  the  rents,  revenues,  issues,  or  profits  thereof,  by  the  space  of  sixty 
years  next  before  the  filing,  issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit,  or  proceedings  as  shall  at  any 
time  or  times  hereafter  be  filed,  issued,  or  commenced  for  recovering  the  same, 
or  in  respect  thereof,  by  reason*  only  that  the  same  manors,  lands,  tenements, 
rents,  tithes,  or  hereditaments,  or  the  rents,  revenues,  issues,  or  profits  thereof, 
have  or  shall  have  been  in  charge  to  her  Majesty,  or  her  predecessors  or  suc- 
cessors, within  the  said  sixty  years,  but  that  such  having  been  in  charge  shall 
be  as  at^ainst  such  person  and  persons,  and  all  claiming  by,  from,  and  under 
tbera,  or  any  of  them,  of  no  force  or  effect. 

2.  The  Queen's  Majesty,  her  predecessors  and  successors,  shall  not  be  held, 
deemed,  or  taken  for  the  purpose  of  any  suit,  bill,  plaint,  information,  com- 
mission, or  other  proceeding,  to  have  been  answered,  the  rent**,  revenues,  issues, 
or  profits  of  any  lands,  manors,  tenements,  rentes,  tithes,  or  hereditaments, 
which  shall  have  been  held  or  enjoyed,  or  of  which  the  rents,  revenues,  issues, 
or  profits  shall  have  been  taken  by  any  other  person  or  persons  by  the  space  of 
sixty  years  next  before  the  filing!  issuing,  or  commencing  of  any  such  action, 
suit,  bill,  plaint,  information,  commission,  or  other  proceeding  for  recovering 
the  same,  or  in  respect  thereof,  by  reason  only  of  the  same  lands,  manors,  tene- 
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ments,  rents,  tithes,  or  hereditaments  having  been  part  or  parcel  of  any  honor, 
or  manor,  or  other  hereditaments,  of  which  the  rents,  revenues,  issues,  or 
profits  shall  have  been  answered  to  her  Majesty,  her  predecessors  or  successors, 
or  some  other  person  under  whom  her  Majesty,  her  predecessors  or  successors, 
hath  or  lawfully  cloimeth,  or  shall  hereafter  have  or  lawfully  claim  as  afore- 
said, or  of  any  honor,  manor,  or  other  hereditaments  which  shall  have  been 
duly  in  charge  to  her  Majesty,  her  predecessors  or  successors,  as  aforesaid. 

8.  In  the  construction  of  the  act  passed  in  the  foiiy-eighth  year  of  the  reign 
of  his  late  Majesty  King  Greorge  the  Third,  chapter  forty-seven,  and  of  this 
act,  the  right  or  title  of  the  Queen's  Majesty,  her  heirs  or  successors,  to  any 
manors,  lands,  tenements,  rents,  tithes,  or  hereditaments  which  are  now.  or 
shall  at  any  time  hereafter  be,  subject  to  or  comprised  in  any  demise  or  lease 
for  any  term  or  terms  of  years,  or  for  any  life  or  lives  granted  by  or  on  behalf 
of  her  Majesty,  or  any  of  her  royal  predecessors  or  successors,  shall  not  be 
deemed  to  have  first  accrued  or  grown  until  the  expiration  or  deteimination  of 
such  demise  or  lease,  as  against  any  person  or  persons  whose  possession,  hold- 
ing, or  enjoyment  of  such  manors,  lands,  tenements,  rents,  tithes,  or  heredita- 
ments, or  whose  receipt  of  the  rents,  issues,  or  profits  thereof  shall  have 
commenced  during  the  term  of  such  demise  or  lease,  or  who  shall  claim  from, 
by,  or  under  any  person  or  persons  whose  possession,  holding,  or  enjoyment 
of  such  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments,  or  whose 
receipt  of  the  rents,  issues,  or  profits  thereof  shall  have  so  commenced  as 
aforesaid. 

4.  Nothing  contained  in  this  act  shall  extend  to  any  action,  bill,  plaint, 
information,  commission,  or  other  suit  or  proceeding  instituted  or  commenced 
before  the  passing  of  this  act,  and  now  pending. 

5.  This  act  may  be  cited  as  *'  The  Nullum  Tempus  (Ireland)  Act,  1876,"  and 
shall  be  read  and  construed  with  the  act  for  quieting  possessions  and  confirm- 
ing defective  titles  in  Ireland,  passed  in  the  forty-eighth  year  of  his  Majesty 
King  George  the  Third. 
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ABSCONDING  DEBTOR.    See  Disabilities. 
ABSENT  DEFENDANT.    See  Disabilities. 
ACCEPTOR, 

of  bill  of  exchange,  has  lien  on  property  of  drawer  in  his  hands  to 
discharge  it,  unless,  62,  note. 

quctrey  as  to  right  of  acoeptor  of  bill  drawn  by  bankrapt,  62,  note. 
ACCOUNT, 

for  what  it  lies,  72. 

between  partners,  72. 

tenants  in  common,  78. 

what  must  be  alleged  in  action  of,  between  oo-tenants,  78,  note  2. 

scope  of  action  of,  extended  by  statute  in  some  States,  74. 

assumpsit  lies  in  place  of,  when,  74. 

instances,  74. 

proceeding  to  reopen,  barred,  141,  note. 

between  partners,  equity  will  not  direct  when  party  guilty  of  gross 
laches,  140,  note  2. 

entry  of  credit  on,  within  statutory  period,  disavowed  by  defendant, 
effect  of,  100,  note. 

settlement  of,  and  strikmg  a  balance,  211,  note  3. 

general  payment  on,  when  not  sufficient  to  remove  statute  bar,  276, 
note  2. 

entry  of  credit  in,  by  defendant,  effect  of,  275,  note. 

see  Quynn  o.  Carroll,  275,  note. 
ACKNOWLEDGMENT, 

historical  review  of  law  relating  to,  167. 

of  debt,  rules  relating  to,  165-166. 

reasons  for  these  judicial  exceptions,  165. 

must  warrant  inference  of  promise,  165. 

must  be  to  the  proper  person,  165. 

must  be  by  the  proper  person,  166. 

must  be  made  with  the  requisite  formalities,  166. 

must  be  distinct  and  unequivocal,  166,  note  1. 

must  not  repel  inference  of  promise,  166,  note  1, 187. 
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the  words  **  it  is  a  Just  debt "  are  not  sufficient  as,  166,  note  1. 

**  prove  by  A.  that  I  had  the  timber  and  I  will  pay,**  effect  o^  166,  note  1. 

other  illustrations,  166,  note  1. 

to  a  strauger  not  sufficient,  167,  note. 

fluctuation  in  law  relating  to,  167. 

former  theory  relating  to,  168. 

illustrations  of  old  theory,  168,  note  1. 

true  theory  on  which  founded,  173-179. 

preseut  theory,  179. 

unqualified,  raises  implied  promise  to  pay,  172-173,  note. 

illustrations,  172,  note  1,  176. 

apply  only  to  assumpsit,  173. 

of  bond,  174,  176. 

illustrations,  175. 

conditional,  is  sufficient,  178,  note. 

quality  of,  is  for  court,  174,  note. 

question  whether  made  or  not,  for  jury,  174,  note. 

of  tort  does  not  revive  right  of  action,  176. 

see  Galligher  v.  Uollingsworth,  176,  note. 

see  Short  v.  McCarthy,  176,  note. 

see  Whitehead  t;.  Howard,  176,  note. 

see  Oothout  v.  Thompson,  176,  note. 

see  Hurst  v.  Parker,  176,  note. 

crucial  test  as  to,  178. 

see  A'Court  v.  Cross,  178. 

see  Bell  o.  Morrison,  179,  note. 

elements  requisite  to  make  efficacious,  179-206. 

naked,  not  sufficient,  185,  note. 

not  to  plead  statute,  statute  runs  on  from  date  of,  189,  note. 

see  Lance  v,  Parker,  190,  note. 

need  not  be  entirely  by  words,  190,  note  1. 

payment  of  money  into  court  does  not  amount  to,  191,  note. 

see  Long  v,  Grenville,  191,  note. 

of  debt,  but  claim  that  it  is  void,  effect  of^  191,  note. 

see  Tanner  v.  Smart,  191,  note. 

claim  that  debt  has  been  paid,  when  it  has  not,  effect  o^  190,  note,  213. 

see  Beale  v.  Nind,  190,  note. 

see  Marshall  v.  Dalliber,  191,  note,  213,  note. 

of  debt,  but  claim  that  statute  has  run  on,  effect  of,  190,  note. 

see  Hellings  v.  Shaw,  190,  note. 

what,  sufficient,  180,  note  1,  182, 183,  note  4,  184,  notes  1  and  2. 

mnst  be  consistent  with  promise,  and  evince  intention  to  pay,  179, 

note  1,  180,  note  1. 
illustrations,  180,  note,  182. 
offer  of  compromise  not,  180,  note, 
qualified,  must  be  accepted,  180,  note, 
conditional,  subject  to  conditions,  180,  note,  182-183. 
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as  to  safficiency  of,  see  Miller  t.  Baschora,  182,  note. 

also  Rackham  v,  Marriott,  181,  note. 

three  questions  arise  as  to,  181. 

exact  amount  need  not  be  known,  183,  193. 

written,  instances  of  sufficient,  188,  note  1. 

indefinite,  not  sufficient,  183,  note. 

see  AVebb  v.  Carter,  183,  note. 

general  direction  in  will  does  not  amount  to,  187,  note. 

amount  of  debt  need  not  be  known,  192,  note,  193,  note. 

that  signature  to  note  is  genuine  and  that  it  was  never  paid,  but  claim 

that  statute  has  run  on,  effect  of,  192,  note, 
see  Rowecroft  v.  Lomas,  192,  note, 
qualified,  effect  of,  192,  note, 
see  Uellings  o,  Shaw,  192,  note, 
see  Scull  t;.  Wallace,  192,  note. 

of  existing  debt,  when  sufficient,  193,  note  1,  194,  note  1. 
hope  to  pay,-  is  when,  193,  note, 
desire  to  pay,  not,  193,  note.  ** 
promise  to  arrange  a  debt  not  sufficient,  197,  note, 
ambiguous,  may  be  sufficient,  when,  198,  note, 
whether  relates  to  particular  debt,  for  jury,  198,  note, 
essentials  of,  195,  note,  198,  note, 
must  be  before  action  is  brought,  196,  note, 
see  Bateman  v,  Pindar,  196,  note. 

before  or  after  statute  has  run,  no  distinction  in  effect  of,  196,  note, 
must  relate  to  debt  in  suit,  196,  note,  200,  note,  201,  note, 
species  of  proof  required,  to  apply  acknowledgment  to  a  particular 

debt,  202-203. 
instances  where  such  proof  was  insufficient,  203. 
see  Feam  v.  Lewis,  203. 
presumption  as  to  what  debt  it  relates  to  in  certain  cases,  196,  note, 

203,  204. 
rule  when  part  of  a  debt  is  barred,  and  part  not,  196,  note,  200, 201,  note, 
vague  and  indefinite,  196,  note,  205,  note, 
see  Hancock  r.  Bliss,  205,  note. 

general,  where  there  are  several  debts,  effect  of,  195-199. 
see  Buckingham  r.  Smith,  198, 199. 
see   Cook  v,  Martin,  200,  where   general   acknowledgment   is  held 

sufficient, 
see  note  1,  page  198. 

amount  to  be  settled  by  arbitration,  197,  note, 
question  for  jury,  when,  200,  note,  204. 
see  Whitney  v.  Bigelow,  200,  note, 
see  Lloyd  v.  Maund,  200,  note, 
see  Frost  v.  Benough,  201,  note. 

what  will  rebut  inference  of  promise  to  pay,  206-208  and  note, 
illustrations,  206-208. 


994  INDEX. 

ACKNOWLEDGMENT  —  continued. 

suggestions  which  destroy,  207,  note  1. 

see  Warren  v.  Perry,  207,  note  2. 

see  Cowley  r.  Furnell,  207,  note  2. 

conditional  made  operative,  how,  207,  note. 

of  subsisting  liability,  208,  note  8. 

see  Blakeman  v.  Fonda,  208,  note. 

see  Buffingtou  v,  Davis,  208,  note. 

of  sense  of  shame  that  debt  has  not  been  paid,  211,  note. 

essential  requisites  of,  211-215  and  notes. 

rules  relating  to,  211  et  seq, 

illustrations,  211,  note-215,  note. 

former  rules,  212. 

rules  relating  to,  Weisner  v.  Stein,  215,  note  1. 

how  established,  215,  note. 

W^eisner  v.  Stein,  215,  note. 

bare,  effect  of,  215-218  and  notes. 

iUustrations,  215,  note  1,  219,  note. 

expressions  of  willingness  to  pay  M  debt  is  established,  effect  of,  215, 

note. 
Paddock  v.  Colby,  216,  note. 

ground  on  which  above  case  is  sustainable,  216,  note, 
insertion  of  debt  in  schedule  of  insolvency,  217. 
inserting  debt  in  schedule  of  debts  of  testator  in  will,  218. 
distinction  between  compulsory  and  voluntary,  217. 
accompanied  by  express  or  implied  refusal  to  pay,  effect  of,  206,  207, 

208. 
instances,  206,  note-207,  note, 
settling  account  and  striking  balance,  211,  note  8. 
giving  note  of  third  person  as  collateral  security,  effect  of,  215,  note, 
rule  in  Louisiana  as  to  proving,  215,  note. 

mortgage  made  to  secure  debt,  but  never  delivered,  effect  of,  218. 
written,  not  delivered,  effect  of,  210. 
see  Allen  v.  Collier,  218. 
promise  to  settle  not  sufficient,  219  and  notes, 
failure  to  deny  liability,  effect  of,  221-226. 
expressions  of  regret  at  inability  to  pay,  &c.,  effect  of,  221. 
see  228,  224,  notes,  226,  for  instances  in  which  acknowledgments  have 

been  held  sufficient  or  insufficient, 
see  Sanford  v.  Clark,  224,  note, 
in  answer  to  bill  in  equity,  224,  note, 
in  affidavit,  for  leave  to  plead  the  statute,  former  rule  as  to,  224,  note  ; 

present  rule,  id. 
conditional,  when  insufficient,  225,  note, 
see  Butterfield  v.  Jacobs,  225,  note, 
indefinite,  225,  note, 
see  Lyme  v.  Miller,  225,  note, 
see  Douglass  v.  Elkins,  225,  note. 
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ACKNOWr.EDGMENT  —  conlinued. 
see  Mills  v.  Taber,  225,  note, 
offer  to  mortgage  lands  to  secure  debt,  226,  note, 
must  be  made  by  person  competent  to  contract,  226,  note, 
see  Hannum*8  Appeal,  226,  note, 
effect  of,  227. 

offer  to  pay  in  specific  property,  227. 
offer  to  compromise  is  not,  288. 
offer  to  pay  less  than  is  due  is  not,  238,  239-240. 
offer  to  give  a  certain  article  in  payment,  239. 
see  Currier  v.  Lock  wood,  238. 
see  Simon  ton  v.  Clark,  238. 

distinction,  whether  made  before  or  after  statute  has  run,  289. 
see  Cornforth  t;.  Smithard,  239. 
see  Godwin  v.  Culley,  239. 
by  and  to  whom  must  be  made,  240-246. 
former  rule,  240-241,  note  3,  242. 
present  rule,  240-246. 

made  to  agent  of  creditor,  what  must  be  shown,  240,  243. 
inures  to  benefit  of  creditor's  assignee,  243. 
made  in  paper  not  intended  for  the  creditor,  not  sufficient,  248. 
illustrations,  243-246. 
inventory  of  assets  of  estate,  embracing  debt  due  from  executor  in, 

effect  of,  244. 
entry  by  person  on  books  of  a  creditor,  of  a  debt  due  from  himself,  213. 
exception  to  the  rule,  244-246. 
see  Duguid  v.  Scholfield,  245. 
recital  of  debt  in  deeds,  &c.,  246. 
offer  to  arbitrate,  246. 
when  must  be  made,  248. 

distinction  between,  made  before  and  after  statute  has^nn,  249. 
action  predicated  on  the  old  debt,  249. 
see  Irving  o.  Yeitch,  249,  note  8. 
made  on  Sunday,  effect  of,  254. 
effect  of,  on  specialties,  441-446. 
see  Blair  t^.  Ormond,  441,  note  5. 
see  Jackson  v.  Pierce,  445. 
as  to,  see  445,  notes  2,  8. 

by  executor  or  administrator,  effect  of,  481-488. 
when  sufficient,  488. 

or  new  promise  by  mortgagor,  effect  of  upon  mortgage,  557. 
when  rights  of  third  persons  have  intervened  claiming  through  him, 

557. 
by  mortgagee  of  mortgagor's  rights,  564. 
parol,  by  mortgagee  as  to  righte  of  mortgagor,  effect  of,  567. 
see  Dexter  v.  Arnold,  567,  not«  1. 

of  owner's  title  breaks  continuity  of  adverse  possession,  when,  690. 
parol,  when  sufficient,  690. 
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how  and  by  what  may  be  shown,  690,  691. 

reoognition  of  owner's  title,  effect  of,  692. 

by  part  payment,  effect  of,  271-309. 

See  Part  Payment  ;    New  Promisxs. 
ACKNOWLEDGMENT  IN  WRITING, 

instances  of  sufficient,  193,  note  1,  194,  note  I,  195,  note. 

amount  need  not  be  known,  194,  note. 

see  CoUedge  v.  Horn,  194,  note. 

see  Waller  v.  Lacey,  195,  note. 

essentials  of,  195,  note-198,  note. 

instances  ot  201,  note,  202-208,  204. 

see  Morrell  v.  Frith,  204. 

see  Mills  v,  Wildman,  205. 

mortgage  made  to  secure  debt,  bat  never  delivered,  is  not,  218. 

see  Merriam  v.  Leonard,  218. 

written  acknowledgment  of  debt  found  among  debtor's  papers  after  his 
death  is  not,  218. 

see  Allen  v.  Collier,  218. 

See  Acknowledgments. 

effect  of  statutes  requiring,  258. 

what,  sufficient,  259. 

instances  of,  259,  266. 

must  clearly  refer  to  debt  in  suit,  261. 

instances,  261. 

distinction  between  absolute  and  qualified,  264. 

illustrations,  264. 

must  be  definite,  265. 

most  be  delivered  to  the  creditor,  261. 

amount  need  not  be  stated,  265. 

may  be  shown  by  parol,  264. 

direction  in  will  to  pay,  266. 

debts  due  from  corporations,  who  may  make,  266. 

entry  of  debt  in  schedule,  deeds,  &c.,  207. 

question  of  sufficiency  of,  for  the  court,  268. 

must  be  signed  by  the  debtor,  268. 

most  bind  debtor  personally,  269. 

conditional,  effect  of,  270. 
ACQUIESCENCE, 

effect  of,  in  equity,  161. 

distinction  between,  and  laches,  163. 
ACTIONS, 

lex  loci  controls,  when,  32,  note,  34,  85. 

lex  fori  controls,  when,  29-85. 

of  assumpsit  embraced  in  Stat.  James  I.,  50-54. 

what,  ex  contractu,  are  within  the  statute,  50-78. 

for  debt  revived  by  new  promise  are  on  the  old  debt,  173,  note. 

rightof,  revived  by  acknowledgment,  predicated  on  old  debt,  215,216,  note. 


INDBX.  997 

ACTIONS  —  continued. 

see  Weisner  v.  Stein,  216,  note. 

upon  debt,  revived  by  new  promise  or  acknowledgment,  must  be  upon 

the  old  debt,  249. 
when  promise  or  acknowledgment  is  conditional,  what  must  be  stated, 

249, 257. 
pleadings  in,  249,  257. 

See  Account;  Assumpsit;  Debt. 
ADMINISTRATION, 

statute  suspended  until  letters  of,  granted,  13,  note  4. 
illustrations  of  rule,  13,  note  4. 
ADMINISTRATOR, 

right  of  action  vested  in,  does  not  suspend  statute  as  to  heir,  13. 
reason,  13. 

See  Executors  and  Administrators. 
ADMIRALTY, 

State  statutes  of  limitations  do  not  apply  to  actions  in,  77,  78. 
stale  demands  not  favored  by,  78. 
ADMISSION, 

of  claim,  effect  of,  206,  note,  211,  note. 

See  Acknowledgments. 
ADVERSE  POSSESSION, 

doctrine  of,  virtually  abolished  by  Stat.  3  &  4  Wm.  IV.  in  England,  7. 
when  title  by,  has  been  acquirad,  cannot  be  impaired  by  subsequent 

repeal  of  or  change  in  law,  48. 
title  to  lands  of  State  cannot  be  acquired  by,  111,  note  4. 
grant  from  State  may  be  presumed,  when,  110,  note,  114. 
equity  bound  by,  136,  note,  also  note  1,  137,  note  1. 
possession  of  trustee,  possession  of  cestui  que  trusty  when,  136,  note  1. 
party  claiming  title  acquires  title  by,  although  mistaken  in  his  claim, 

145,  note, 
see  Cholmondeley  v,  Clinton,  14.5,  note  2. 
mortgagee  in  possession  holds  adversely  to  mortgagor,  551,  552,  553, 

664-568. 
how  it  may  cease  to  be  so,  564. 
title  by,  under  statutes,  609-613. 

perio<f  of  occupancy  required  in  the  several  States,  609-618. 
species  of  title  acquired  by,  609,  note  1. 
when  under  color  of  title,  fee  passes,  609,  note  1, 633-648. 
what  constitutes,  under  these  statutes,  617-624. 
cultivation  and  improvement  relied  on  to  establish,  what  must  be 

shown,  614. 
occasionally  taking  wood  and  timber  from  a  wood-lot,  where  there  is  no 

color  of  title,  does  not  evidence,  614. 
using  land  for  pasture  occasionally  not  sufficient,  614. 
must  be  intent  to  usurp  dominion,  and  this  intent  must  be  effectuated, 

618,  621,  note  6,  623,  624. 
entry  need  not  be  originally  wrongful,  618,  624. 
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ADVERSE  POSSESSION  — con<wt*«d. 

naked  possession  treated  as  iu  subservience  to  the  legal  title,  624-625. 
claim  and  occupancy  without  color  of  title  cannot  be  extended  beyond 

actual  occupancy,  625. 
mere  verbal  objections  to  the  occupancy  by  the  owner  does  not  interrupt^ 

629,  note, 
must  be  actual  entry  or  action  to  recover  possession,  629,  note, 
statutory  provisions  as  to,  in  some  States,  613-617. 
mode  of  occupancy  prescribed  by  statute  must  be  strictly  pursued,  61^ 

617. 
enclosure,  must  be  by  substantial  fence,  613,  614,  626. 
fence  must  have  been  built  by  the  occupant,  614. 
illustrations,  614  e/  seq, 
disseisin,  what  constitutes,  when  statute  makes  no  provision  relative  to, 

617-624,  628,  note  2,  630 
must  be  entry  and  possession  hostile  to  owner,  617-633. 
when  possession  commences  by  permission  of  the  owner,  how  it  may 

become  adverse,  617.-621,  651,  note  2. 
distinction  between  disseisin  in  fact  and  by  election,  618,  619. 
must  be  entry  or  possession  under  claim  of  title,  621,  623  and  notes, 
naked  possession  not  sufficient,  624. 

color  of  title,  entry  or  possession  without  effect  of,  625-628. 
species  of  occupancy  required,  625-633. 
must  be  an  actual  pedis  possession  625-633. 
qualities  of,  625-633. 
acts  which  constitute,  625-633. 

of  land  bounded  by  river  restricted  to  banks  of,  625,  note  1. 
may  acquire  title  to  land  lying  under  the  water  by  actual  user,  625, 

note  1, 
acts  which  are  not  possessory,  626-633. 
see  illustrating,  631,  632. 

natural  barriers.  sabstitUte  for  fence,  when,  626. 
entry  under  deed,  and  enclosing  more  land  than  the  deed  covers,  effect 

of,  626,  note, 
must  be  intention  to  claim  title,  628,  note, 
question  whether  there  has  been  a  disseisin  for  the  requisite  period  is 

for  the  jury,  628-630. 
question  as  to  what  constitutes,  is  for  the  court,  629. 
what  proof  requisite  to  establish,  629,  note- 630,  633. 
acts  of  ownership   as  distinguished  from   mere  trespasses  must  be 

shown,  630. 
exercise  of  customary  rights  is  not,  631,  note  11,  632,  633. 
notoriety  of,  must  be  established,  630 

need  not  show  that  owner  actually  knew  of  the  hostile  claim,  630,  note. 
entry  under  color  of  title,  effect  of,  633  -  648. 
what  is  color  of  title,  637-646. 
may  be  by  parol  in  certain  cases,  639. 
land  must  be  definitely  described  in  deed  or  writing,  636,  637. 
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ADVERSE  POSSESSION  —  cmtinued. 

color  of  title  dispenses  with  pedis  possessio,  and  sufficient  occapancy  of 

part,  constructively  extends  to  the  land  described,  63^648. 
species  of  occupancy  required,  634,  648. 
must  conform  to  the  character  of  the  land,  and  the  ordinary  purposes 

for  which  used  in  such  lands  in  the  section  of  country  in  which 

situated,  634,  note  1. 
bona  fides t  not  requisite,  except,  644-646  and  note, 
executory  contracts,  &c.,  possession  under,  648,  656. 
possession  of  vendee  not  adverse  until  contract  is  fully  performed  by 

him,  648. 
after  performance,  he  holds  as  owner  and  adversely,  649. 
exchange  of  lands,  difference  to  be  paid,  possession  not  adverse  until. 

payment  is  made,  649. 
entry  under  license  not  adverse  unless,  650;  see  note  3. 
entry  under  parol  gift,  651-654. 
mixed  possession,  effect  of,  655. 
title  in  such  cases  draws  to  it  the  possession,  655,  658. 
best  title  prevails,  655,  658. 
illustrations,  657. 

limitations  upon  constructive  possession,  658-660. 
possession  of  wrong  land  by  mistake,  effect  of,  660-664^ 
see  Pearce  v,  French,  661,  note  2. 
see  Bunce  v,  Bidwell,  662,  note  1. 
grantor  in  possession,  when  adverse,  664. 

landlord  and  tenant,  possession  of,  not  adverse,  unless,  664-672.. 
co-tenants,  what  acts  of,  are  adverse,  672-674. 
what  possession  will  sustain  constructive  possession,  674-682. 
illustrations,  674-682. 

how  adverse  possession  may  be  proved,  683-684. 
continuity  of  possession,  684-688. 
how  continuity  may  be  broken,  688-693. 
tacking  of  possession  of  two  or  more  occupants,  when  permitted^ 

693-697. 
ejectment,  effect  of,  697. 

continuity  of,  broken  by  entry  of  legal  owner,  688-690. 
by  acknowledgment  of  owner's  title^  690. 
by  recognition  of  owner's  title,  692. 
by  abandonment  of  possession,  what  is,  684,  68db 
AGENTS, 

part  payment  by,  not  operative-,  unless,  278. 

see  Linsell  v,  Bonsor,  285. 

what  must  be  shown  to  make  payment  by,  operative,  281,  note,  286, 

note  2. 
payment  made  to,  operative,  when,  285. 
for  sale  of  goods,  statute  begins  to  run  against,  when,  339. 
for  investment  of  money,  339,  348,  note  1,  347,  note  1. 
collection,  339,  note  1,  3'40,  note  3,  347,  also  note  2. 
VOL.  IX.  —  84 
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AGENTS—  continued. 

demand,  presumed,  when,  340. 

demand  must  be  proved  or  presumed,  840. 

when  demand  dispensed  with,  841. 

see  Hart's  Appeal,  841,  note  1. 

implied  contract  between,  and  principal,  843-845,  848,  note  4. 

see  Clark  v.  Moody,  344. 

rule  when  acconnt  has  been  rendered,  348. 

rule  when  principal  has  been  notified  that  collection  has  been  made, 
348. 

when  he  stands  in  position  of  trustee,  348-351. 

general,  349,  note  2. 

see  McNair  v.  Kennon,  349,  note  2. 

see  Sims  v.  Brutton,  849,  note  2. 

retaining  possession  of  lands  or  other  property  purchased  for  principal, 
is  trustee  for  him,  506,  note,  507,  note. 

see  Bell  v.  Levers,  506,  note. 

see  Murray  v.  Coster,  507,  note. 
ALIEN  ENEMY, 

See  DisABXLmss. 
ANCESTOR, 

statute  having  begun  to  run  against,  not  suspended  by  disabUity  of 
heir,  18. 
ANSWER. 

of  statute,  available,  when,  25,  note. 

in  New  York,  statute  must  be  set  up  by  way  of,  26,  note. 

to  bill  in  equity,  admission  of  debt  in,  effect  of,  224,  note. 
APPROPRIATION, 

of  payments,  rules  relating  to,  295. 

See  Part  Payment;   Patmbntb. 
ARBITRATION, 

offer.to  submit  debt  to,  effect  of,  246-248. 

See  Acknowledgment. 
ASSAULT,  &G., 

statute  begins  to  run  against  actions  for,  when,  470. 
ASSESSMENT, 

subscription  to  stock,  payable  by,  when  statute  begins  to  run,  327, 
note  1. 

notes  subject  to,  365-367. 

statute  begins  to  run  against,  when,  419. 

presumed  to  be  paid,  when,  426,  note  8. 
ASSIGNEE, 

payment  of  dividend  by,  effect  of,  281. 

in  bankruptcy  and  insolvency,  514-517. 
ASSIGNEE  IN  BANKRUPTCY, 

has  same  remedies  as  bankrupt  had,  52. 
ASSIGNMENT, 

of  property  in  trust  to  pay  debts,  effect  of,  263,  note  1. 
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ASSIGNMENT  —  continued, 

see  Hanney  v.  Tobey,  263,  note  1. 
ASSUMPSIT, 

no  direct  mention  of,  in  Stat.  21  James  I.,  6,  note. 

treated  as  embraced  by  trespass  on  the  case,  5-6,  note. 

when  action  of,  first  came  into  use,  6,  note  1. 

embraced  in  Stat.  21  James  I.,  50-57. 

for  what  it  lies,  57-59,  66. 

foreign  judgments  recoverable  in  action  of,  51,  59. 

promissory  notes,  51. 

bills  of  exchange,  51. 

checks,  51. 

attorney's  bills,  51. 

mooey  lent  on  deposit  of  title-deeds,  51. 

for  toi-ts,  when,  59. 

may  be  brought  instead  of  account,  when,  78. 

instances,  73. 

lies  to  recover  money  paid  by  co^bligor  on  bond,  87-88. 

lies  to  recover  balance  between  partners,  when,  87. 

lies  to  recover  legacy,  when,  88. 

lies  to  recover  balance,  though  arising  from  specialty  debt,  88. 

debt  may  sometimes  be  brought  when  action  of  assumpist  would  be 
barred,  136,  note. 

may  be  brought  for  tort,  when,  447. 

illustrations,  447. 
ATTORNEY, 

statute  begins  to  run  for  money  collected  by,  from  date  of  collection,  55. 

except  when  he  fraudulently  conceals  the  fact,  55. 

illustrations,  55. 

debt  taken  for  collection  on  shares,  statute  begins  to  run  on  claim, 
when,  330. 

statute  begins  to  run  on  claim  of,  for  services,  when,  330-335. 

against,  for  misfeasance  or  malfeasance,  when,  335-338. 

fraudulently  concealing  fact  that  claim  has  been  collected,  837. 

lien  of,  may  be  enforced,  though  debt  is  barred,  545,  note. 
ATTORNEY'S  BILLS, 

recoverable  in  assumpsit,  51. 

become  due,  when,  51. 


B. 

BANK  BILLS.    See  Notes. 
BANKRUPT, 

payment  of  a  dividend  under  commission  against  one  partner  naves 
statute  as  to  the  other,  135,  note. 
BEGINS  TO  RUN.    See  Rcnni.no  of  Statutk. 


1002  INDEX. 

BILLS  OF  EXCHANGE, 

drawn  payable  one  *' month  "  after  date,  calendar  month  is  treated  as 
intended,  130. 

giving  in  part  payment,  effect  of,  8Q2. 

See  Notes. 
BOND, 

surety  on,  suing  for  contribution,  statute  relative  to  simple  contracts 
applies,  56. 

specialties,  80. 

official,  when  not  within  the  statute,  110-111. 

co-obligor,  who  has  paid,  may  bring  assumpsit  for,  87-88. 

action  upon  title,  equity  applies  statute  to,  141. 

effect  of  acknowledgment  of,  175. 

presumed  to  have  been  paid,  when,  426-427. 

See  Specialties. 
BONDS, 

statute  begins  to  run  on,  wlien,  426,  note  1,  439-441. 
BOUNDARIES.    See  Adverse  Possession. 
•«BY"   A  CERTAIN  DAY, 

act  to  be  done,  must  be  fully  completed  the  day  before,  131. 
BY-LAWS, 

action  on,  within  the  statute,  56. 


C. 

CERTIFICATE  OF  DEPOSIT, 

when  statute  begins  to  run  on,  386-390. 
CESTUI   QUE   TRUST, 

may  set  up  statute  whenever  trustee  could,  96. 

possession  of  trustee  inures  to  benefit  of,  when,  186,  note. 

See  Trusts. 
CHANGE  IN   STATUTE, 

when  made,  which  governs,  43-45. 

see  Guilotell  v.  Mayor,  &c.,  43,  note. 

as  affecting  crimes,  45-48. 

rule  in  Moore  v.  State  as  to  changes  after  the  bar  has  become  com- 
plete, 46. 

rule  in  Com.  r.  Duffy  as  to  changes  before  the  bar  has  become  com- 
plete, 47. 

rule  when  title  to  land  is  concerned,  48. 
CHATTEL  MORTGAGES.    See  Mortgages. 
CHECK, 

does  not  operate  as  discharge  of  debt  for  which  given,  unless,  51, 
note  4. 

rules  relating  to,  378. 
CITY  ORDERS.     See  Orders. 
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CO-CONTRACTORS,  &c., 

statutory  provisions  as  to,  726. 

rules  as  to  in  different  States,  726-727. 

doctrine  of  Whitcomb  v.  Whiting  generally  repudiated,  726-731. 

see  Van  Keuren  o.  Farmalee,  727,  note. 

present  doctrine  in  this  country,  733. 

partners,  effect  of  part  payment  or  acknowledgment  by  one,  after  disso< 
lution,  733  et  seq. 

see  Bell  v.  Morrison,  734. 

payment  by  one  as  agent  of  another,  does  not  remove  statute  as  to  him, 
when,  739. 

see  McConneU  v.  Merrill,  739. 

payment  by  one  at  request  or  by  direction  of  the  other,  effect  of,  738, 
739. 

see  Bailey  v,  Corliss,  739,  note. 

also  Haight  t;.  Avery,  739,  note. 
COLLATERAL  SECURITY, 

giving,  for  debt  on  which  statute  is  running,  effect  ofj  215,  note. 
COLLATERAL  UNDERTAKING, 

debt  lies  upon,  when,  76. 
COLOR  OF  TITLE, 

what  is,  636  et  seq. 

effect  of,  633-648. 

See  Adverse  Fosbession. 
COMPROMISE, 

offer  of,  not  an  acknowledgment  sufficient  to  revive  debt^  180,  note. 

offer  of,  not  an  acknowledgment,  238-239. 

illustrations,  23&-239. 

See  New  Promise. 
COMPULSORY  PAYMENTS, 

effect  of,  282. 

See  Part  Payment. 
COMPUTATION  OF  TIME, 

how  time  is  computed  under  statutes  of  limitations,  119-130. 

fractions  of  days  may  be  reckoned,  when,  119,  notes  1  and  2. 

^'from  ''  debt  payable,  rule  as  to,  whether  included  or  excluded,  119- 
129  and  notes. 

see  Lester  v.  Garland,  124,  note  1. 

see  Pugh  t;.  Duke  of  Leeds,  124,  note  2. 

meaning  of  ^*  month  "  in,  130,  note. 

♦*  years,**  meaning  of,  in,  131. 
CONCEALMENT.     See  Disabilities. 
CONCURRENT  JURISDICTION, 

rule  in  equity  in  cases  of,  132,  note. 

equity,  in  cases  of,  adopt  statute  by  analogy,  132-144. 
CONCURRENT  REMEDIES, 

rule  as  to,  when  statute  gives,  91-98. 

what  statute  applies,  91,  92. 
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CONDITION  PRECEDENT, 

to  be  performed  before  right  of  action  accraes,  statute  does  not  begin 
to  run  until  performed,  324-330. 
CONDITIONAL  ACKNOWLEDGMENT, 

when  insufficient,  225,  note. 

offer  to  pay  in  specific  propei*ty,  227. 

See   ACKNOWLEDOMXKT. 

how,  operative,  229-236. 
*     see  Witzell  v.  Bussard,  229,  note. 

see  Seward  t^.  Lord,  230,  note. 

see  Tanner  v.  Smart,  230,  note. 

see  Thompson  v.  Osboru,  230,  note. 

see  Sweet  v.  Franklin,  231,  note. 

condition  must  be  accepted,  231-286. 

see  Buckmaster  v.  Russell,  231,  note  2. 

can  only  be  enforced  according  to  the  condition,  231,  note. 

see  Mattocks  i;.  Chadwick,  232. 

illustrations,  232-236. 

what  necessary  to  give  validity  to,  .281-236  and  notes. 

offer  to  compromise,  238,  2i^9. 
CONSEQUENTIAL  INJURY, 

action  for,  arises,  when,  448-455. 

see  Bank  of  Hartford  Co.  v.  Waterman,  449,  note  2. 

ignorance  of,  does  not  suspend  the  statute,  449,  also  note  2. 

damage  must  ensue  from,  before  cause  of  action  arises,  450-454. 

see  Bonomi  o.  Backhouse,  454. 
CONSTITUTIONALITY, 

of  limitation  acts,  36-45. 

illustrations,  36-45,  notes. 

rule  in  De  Moss  o.  Newton,  87,  note  1. 

power  of  legislature  to  change,  88  et  seq, 

interference  with  vested  rights,  37,  notes  1  and  2. 

right  relating  to  remedy  not  vested.  37  et  seq, 

after  statute  bar  complete,  cannot  by  change  of  statute  revive  the 
claim,  38. 

change  affecting  existing  claims,  must  give  reasonable  time  to  bring 
action,  38-39. 

see  Terry  v,  Anderson,  38,  note  1. 

statute  may  be  made  retrospective,  38,  note  1,  39,  note  1. 

see  Bigelow  v.  Bemis,  39,  note  1. 

see  Woart  v.  Wiunick,  contra,  40,  note. 
CONSTRUCTIVE  POSSESSION.     See  Adverse  Posskssion. 
CONSTRUCTIVE  TRUSTS.     See  Tbusts. 
CONTRACT, 

obligation  of,  is  what,  37. 

rights  relating  to  remedy  upon,  not  vested,  87  et  seq, 

remedy  may  be  changed,  38. 

limitations  of,  may  be  changed  or  repealed,  88,  also  notes  1,  2,  and  3. 
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CONTRACT  ^continued. 

not  after  statute  has  run  upon,  88. 

covered  by  Stat.  James  I.,  50-67. 

clauses  in  statutes  that  cover  simple  contracts,  69-77. 

action  to  annul,  barred,  141,  note. 

to  be  performed  in  one  **  month,"  &c.,  calendar  month  is  treated  as 
intended,  130. 

action  to  reform,  barred  by  statute,  140. 

express  or  implied,  when  statute  begins  to  run  on,  383. 
CO-OBLIGOR.     See  Bonds. 
CO-PURCHASERS, 

statute  begins  to  run  between,  when,  423. 
CORPORATION, 

bill  to  compel  issue  of  stock  by,  will  not  be  entertained  when  party  has 
been  guilty  of  gross  laches,  160,  note. 

acknowledgment  or  new  promise  by,  who  may  make,  266,  267. 
CO-SURETIES, 

statute  begins  to  run  between,  when,  423. 

CO-TENANTS, 

action  of  account,  lies  by,  when,  73. 

COUNTERCLAIM, 

plaintiff  cannot  avail  himself  of  statute  against,  unless  replied  thereto, 
26,  note. 
COUNTIES, 

subject  to  statute,  117-118. 
COUPONS, 

when  statute  begins  to  run  on,  362. 
COURT, 

quality  of  acknowledgment  is  one  for,  174,  note. 

questions  for,  relating  to  acknowledgments,  204. 

payment  into,  effect  of,  294. 

orders  of,  statute  begins  to  run  on,  when,  417. 
COVENANT, 

for  what,  action  of,  lies,  77. 

effect  of  varying,  sealed  contract  by  agreement  not  under  seal,  77. 

assumpsit  or,  when,  86-89. 

for  quiet  enjoyment,  statute  begins  to  run  on,  when,  427-439  and 
notes. 

how  broken,  437-439. 

of  warranty,  broken,  when,  432, 439. 
CREDITOR, 

may  appropriate  payments,  when,  296. 

See  Part  Payment;  Payments. 
CRIM.  CON., 

statute  begins  to  run  in  actions  for,  when,  471. 
CRIMES, 

statute  barring  prosecution  of,  cannot  be  changed  so  as  to  apply  thereto 
after  the  bar  is  complete,  46-46. 
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CHIMES  —  continued. 

see  Moore  o.  State,  46. 

may  be  chaDged  before  the  bar  is  complete,  47-48. 

see  Com.  v.  Duffy,  47. 

no  limitation  to  prosecution  of,  at  coounou  law,  78. 
CUMULATIVE  DISABILITIES, 

v^beu  may  be  relied  on,  23-24. 

illustration,  23,  24,  50d-604  and  notes. 

See  DiBABiLiTiss. 
CURTESY, 

tenant  by,  is  estopped  from  denying  the  title  of  those  under  whom  the 
tenancy  is  derived,  670. 

See  Advebse  PossitesioN. 
CUSTOM, 

money  due  by  virtue  of,  within  the  statute,  55. 


D. 

DAYS, 

upon  which  debt  is  due,  excluded  or  included  in  computing  time  from 
which  action  accrues,  119-130. 

included  in  some  States,  120-123. 

excluded  in  other  States,  120-123  and  notes. 

instances  of,  120-123  and  notes. 

rule  in  Lester  v.  Garland,  124,  note  1. 

rule  in  Pugb  v.  Duke  of  Leeds,  124,  note  1. 

when  act  is  to  be  done  **  after  "  a  certain  rule,  120,  note  6, 123. 

see  Sands  v.  Lyon,  123. 

fractions  of,  when  reckoned.     See  Computation  of  Time. 
DEAF  AND  DUMB, 

persons,  not  within  the  disabilities  of  the  statute,  578. 
DEATH, 

of  party,  effect  of,  on  running  of  statute,  10,  note  2, 13,  note  4. 

illustrations,  13,  note  4. 
DEBT, 

action  of,  lies  on  simple  contracts,  when,  74-77. 

instances,  74-77. 

when,  upon  a  specialty,  77. 

action  of  assumpsit  superseded  it,  when,  76-77. 

when  brought  for  specialty  debt,  statute  as  to  simple  contracts  does 
not  apply,  77. 

may  be  brought  whenever  indebitatus  assumpsit  can,  76. 

statutory  provisions  relative  to,  75,  note  1. 

in  action  of,  statute  applicable  to,  applies  although  assumpsit  might  be 
brought,  and  action  of,  would  be  barred,  136,  note. 

amount  of,  may  be  shown  by  parol,  264. 
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DEBT  —  continued. 

identity  of,  must  be  established,  when,  294. 
DEBTOR, 

may  direct  appropriation  of  payment,  295. 

See  Part  Paymekt;  Paymjentb. 
DECLARATION, 

new,  filed  in  case  statute  runs  from  date  of  filing,  25,  note  1. 

amended,  when  statute  attaches  to,  25,  note  1. 
DEEDS, 

specialties,  80. 

recital  of  debt  in,  effect  of,  249-248,  268. 
DEMAND, 

statute  does  not  begin  to  run  until,  for  deposits  with  bankers,  52-54. 

when  necessary  to  put  statute  in  motion,  313-324. 

See  Running  of  Statute, 

when  necessary  to  put  statute  in  motion  as  to  bills,  notes,  &c.,  852- 
382. 

presumed  to  be  made  within  reasonable  time,  357. 

when,  in  fact  is  made,  357. 

what  is  reasonable  time  in  which  to  make,  357. 

in  actions  against  agents,  factors,  &c.,  when  necessary,  339-351. 

See  AoKNTS. 

when  delay  in  making,  is  contemplated,  356. 

see  Jameson  t;.  Jameson,  356. 

on  note  payable  **  any  time  within  two  years  "  puts  statute  in  motion 
at  once,  358. 
DEMURRER, 

when  statute  may  be  made  available  by,  25,  26,  27,  note. 

to  bill  for  recovery  of  legacy  is  not  supported  by  presumption  of 
payment,  500. 
DEPOSIT, 

certificate  of,  when  statute  begins  to  run  on,  316,  note  2.    . 
DEPOSITS, 

with  bankers,  being  loans,  are  recoverable  in  assumpsit,  52. 

nature  of  relation  created  by,  52,  note. 

statute  runs  against,  only  from  time  of  demand,  53-54. 

rule  in  England,  53. 

see  Pott  V.  Clegg,  53,  note  1. 

special,  rule  as  to,  54,  55. 

when  statute  begins  to  run  on,  386. 
DE  SON  TORT,    See  Executors  and  Administrators. 
DETINUE, 

wager  at  law  formerly  check  upon  actiJons  of,  6,  note  1. 
DEVASTAVIT, 

executor,  &c.,  liable  for,  when  time  is  allowed  to  run  against  the  estate, 
497,  498. 
DEVISEE, 

disability  of,  does  not  suspend  statute,  when,  13. 
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DEVISOR, 

statute  having  begun  during  life  of,  runs  as  to  devisee,  13. 
DISABILITIES, 

statute  having  begun  to  run,  not  stopped  by  intervening,  12-24. 

illustrations,  12-24. 

must  have  existed  when  statute  began  to  run,  12. 

of  devisee,  does  not  suspend  statute  when  it  began  to  run  daring  life  of 

devisor,  13. 
when  cumulative,  may  be  relied  on,  16. 
illustration,  16  el  seq, 
what,  exist  by  statute,  570,  575. 
infancy,  675-578. 
insane  persons,  578. 
coverture,  578,  582. 
imprisonment,  582,  583. 
injunction,  583-585. 
alien  enemy,  583. 

absence  of  defendant  from  State,  atatutory  provisions  relating  to,  585- 

588. 
what  constitutes  absence,  588-593. 
joint  debtors,  absence  of  one,  593. 
residence  need  not  be  continuous,  but  must  aggregate  the  full  period, 

693. 

residence  in  one  State,  and  doing  business  in  another,  effect  of,  593- 
596. 

see  Bennett  v.  Cook,  594. 

absconding  debtors,  597. 

concealment,  599. 

foreign  corporations,  599. 

cumulative,  cannot  be  tacked,  599,  see  note  3, 603. 

coexisting,  all  must  be  removed,  599. 

must  be  one  provided  by  statute,  604. 

of  defendants,  607. 
DISSEISIN, 

what  constitutes,  617-624. 

See  Adverse  Possession. 
DISTRIBUTIVE  SHARES.    See  Estates. 
DIVORCE, 

proceeding  to  annul,  within  statute,  144. 
DOWER, 

tenant  by,  is  estopped  to  deny  title  of  those  under  whom  the  tenancy  is 
derived,  670. 

See  Adverse  Possession. 

not  within  the  statute,  unlesB  made  so  expressly,  698. 

statutory  provisions  as  to,  698,  699. 
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E. 

EJECTMENT, 

action  of,  barred,  equity  will  not  give  relief,  183,  note. 

effect  of  bringing,  upon  adverse  possession,  697. 
ELEGIT, 

tenant  by,  is  estopped  from  denying  title  of  those  under  whom  the 
tenancy  is  derived,  670. 

See  Advebse  Possession. 
ENTRY, 

right  of,  barred,  equity  will  not  give  relief,  133,  note. 

non-payment  of  rent  for  twenty  years  will  not  bar  entry,  133,  note. 

of  legal  owner  breaks  continuity  of  adverse  possession,  688. 

how  must  be  made,  688-690. 

statutory  provisions  as  to,  689,  690. 
EQUITABLE  ACTIONS, 

adoption  of  statute  in,  132-144. 

See  Equity. 
EQUITABLE  ESTOPPEL.     See  Estoppel. 
EQUITABLE  LIEN, 

for  purchase-money  of  land,  not  defeated  by  running  of  statute  upon 
the  debt,  558-561. 

see  Bizzell  t;.  Nix,  559. 

distinction  between,  and  mortgage,  558. 
EQUITY, 

continuing  trust,  not  barred  in,  182,  note. 

stale  demands  discouraged  in,  134,  note. 

will  not  give  relief  in  cases  of  constructive  trusts  when  statute  has  ran, 
133,  note. 

rule,  when  suit  at  law  could  be  brought  for  same  matter,  133. 

applies  statute,  where  money  is  paid  by  mistake,  133,  note. 

will  not  give  relief  where  right  of  entry  or  ejectment  is  barred,  133, 
note. 

rent-charge  not  barred  in,  133,  note. 

limitations  strictly  applied  in  case  of  executors,  &c.,  135,  note. 

courts  of,  in  cases  of  concurrent  juiisdiction  adopt  statute  by  analogy, 
132-144  and  notes. 

will  not  relieve  against  usury  when  statute  has  run,  132,  note. 

fraud  saves  rights  in,  though  barred  at  law,  138. 

statute  expressly  applied  to,  in  some  States,  139. 

instances  in  which  statute  applicable  in,  141,  note  6. 

will  not  treat  demand  as  stale,  when,  140. 

statute  does  not  apply  in,  where  action  is  purely  of  equitable  cogni- 
zance, 144-148. 

illustrations,  145,  note  1. 

will   refuse  relief  when  party  guilty  of  gross  laches,   144, 145,  also 
note  2. 
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EQUITY  —  continued. 

trustee  not  permitted  to  set  up  statute  iu,  when,  145,  note. 

will  effectuate  legal  rights  of  parties  when  barred  at  law,  in  oertain 
cases,  148. 

discourages  stale  demands,  148-160. 

instances,  148,  note  2,  149,  note  2,  150,  note  1. 

makes  distinction  between  laches  and  acquiescence,  163. 

will  supply  remedy  when  lost  at  law,  in  certain  cases,  163. 

admission  of  debt  in  answer  to  a  bill  in,  effect  of,  224,  note. 
ESTATES, 

action  for  distributive  share  of,  not  within  statute,  94. 
ESTOPPEL, 

mere  equitable,  will  not  prevent  party  from  relying  on  statute,  97. 
EVIDENCE, 

parol,  admissible  to  show  amount  of  debt  revived  by  written  acknowl- 
edgment or  promise,  264. 

burden  of  showing  that  promise,  &c.,  applies  to  debt  in  suit,  &c.,  is 
upon  plaintiff,  269,  note  4. 

parol,  admissible  as  to  part  payment,  when,  277,  note  3. 

oral,  of  part  payment,  299,  304. 

indorsement  of  payment  on  notes,  effect  of,  9ip3,  307. 

burden  of  establishing  part  payment  on  plaintiff,  307. 

see  Knight  v.  Clements,  307,  note  9. 

what  must  be  shown,  304-309. 

parol,  admissible  to  show  that  deed  was  intended  as  mortgage,  669. 
EXECUTOR, 

having  personal  assets,  liable  in  assumpsit  for  legacy,  when,  88. 
EXECUTORS  AND  ADMINISTRATORS, 

statute  strictly  applied  in  favor  of,  in  equity,  135,  note. 

as  to  legacies,  135,  note. 

actions  for  fraud  of,  against  sureties,  must  be  commenced,  when,  139. 

qucerej  whether  one  can  plead  statute  when  the  other  refuses  to,  192, 
193,  note. 

see  Scull  v.  Wallace,  192,  note. 

payment  made  by,  under  decree  of  court,  does  not  remove  statute  bar, 
282. 

appointed  in  one  State  does  not  put  statute  in  operation  in  another,  313. 

statute  does  not  begin  to  run  for  or  against  estate  until  appointment  of, 
313. 

statute  begins  to  run  in  favor  of  sureties  upon  bonds  of,  when,  418. 

may  pay  debts  barred  by  statute,  when,  473-480  and  notes. 

when  creditor  is  executor,  &c.,  480. 

acknowledgment  by,  481. 

what  acknowledgment  by,  is  sufficient,  488. 

where  executor  is  also  devisee  in  trust,  488. 

where  statute  has  run  upon  debt  due  the  estate,  488. 

where  statute  has  begun  to  run  in  life  of  intestate,  488-493. 

de  son  lort^  494-496 ;  see  note  1,  p.  494. 
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EXECUTORS  AND   ADMINISTRATORS  — con/tnuerf. 

effect  of  appointment  of,  in  another  State,  493  ;  see  note  4. 

statutory  provisions  relative  to  actions  by,  496. 

when  parties  in  interest  may  set  up  statute,  497. 

right  of,  to  set  off  debt,  498. 

rules  in  equity  as  to  claims  against  decedent's  estates,  498. 

liable  for  devastavit  by  allowing  statute  to  run  against  estate,  498. 

executor  entering  on  lands  of  estate  is  trustee  for  heirs,  unless,  506, 
note. 

hold  property  of  estate  in  trust,  519. 

of  trustee,  have  no  title  to  trust  property,  521. 
EXPRESS  TRUSTS.     See  Trusts. 


F. 

FACTORS.    See  Agents. 
FALSE  IMPRISONMENT, 

statute  begins  to  run,  when,  454. 

see  Egginton  v.  Mayor,  &c.,  454,  note  4. 
FEME  COVERT,  See  Married  Woman. 
FENCE, 

to  evidence  adverse  possession,  must  be  substantial,  618,  614. 

see  Pope  v.  Hanmer,  614. 

must  extend  around  the  whole  lot,  626. 

except  where  a  natural  substitute  therefor  exists,  626,  627. 

built  merely  for  convenience  does  not  constitute  indicia  of  ownership, 

626. 
not  sufficient  evidence  of  possession,  of  itself,  628. 
brush,  not  sufficient,  626. 
made  by  lapping  trees  not  enough,  626. 

FINES, 

with  proclamation,  effect  of,  and  to  what  applied,  4,  note. 
FORECLOSURE.     See  Mortgages. 
FOREIGN  CORPORATION, 

not  within  the  statute,  599. 
FOREIGN  JUDGMENT, 

what  are,  80. 

simple  contract  debt,  when,  80. 

rules  in  different  States,. as  to,  81,  82,  note. 

statutory  provisions  relative  to,  82. 

onlj  prima  facie  evidence  of  debt,  when,  80. 

See  Judgments. 
FORGED, 

instruments,  when  statute  begins  to  run  on,  892. 
FRACTIONS  OF  DAYS, 

when  reckoned.     See  Computation  of  Time. 
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FRAUD, 

equity  will  relieve  agaiDst,  when  action  at  law  is  barred,  187,  note,  138; 

note, 
see  Booth  i;.  Warrington,  138. 
also  Troupe  o.  Smith,  138,  note, 
also  Michoud  o.  Girod,  138,  note, 
also  Massachusetts  Turnpike  Co.  v.  Field,  138,  note, 
at  law,  in  some  States,  statute  does  not  begin  to  run  until  discoyery  of, 

139, 141. 
in  actions  against  executors,  statute  runs  from  commission  of,  unless 

the  fraud  was  that  of  executor  himself,  139. 
actions  for,  against  sureties  of  administrator  must  be  commenced, 

when,  189. 
by  attorney  in  concealing  fact  that  claim  has  been  collected,  effect  of, 

838. 
actions  for  fraudulent  representations,  statute  begins  to  run  on,  when, 

415. 
property  obtained  by,  417. 
concealment  of  conversion  of  property,  effect  of,  upon  statute,  469, 

note  2. 
on  part  of  moi-tgagee,  effect  of,  558. 
effect  of,  in  suspending  the  statute,  701-713. 
statutory  provisions  as  to,  701. 
equitable  rule  in  case  of,  concealed,  703-708. 
instances  in  which   statute  will  not  run  until  fraud  is  discovered, 

70&-713. 
FRAUDULENT  CONCEALMENT.     See  Fraud. 
FRAUDULENT  REPRESENTATIONS.     See  Fraud. 
**FROM"  AND  "AFTER."    See  Computation  of  Time;  Days. 


GOVERNMENT, 

in  actions  against,  courts  bound  to  take  notice  of  statute,  when,  25, 
note. 
GRANT, 

from  State  may  be  presumed,  when,  110,  note.  111. 

statute  applies  to  equitable  right  when  it  would  operate  against  a,  187, 
note. 
GROUND  RENT, 

presumed  to  have  been  paid,  when,  426. 
GUARANTORS, 

who  are,  401. 

statute  begins  to  run  for  or  against,  when,  401-403,  410. 

see  Williams  v.  Granger,  402,  note  2. 

distinction  between  contingent  and  absolute,  401*403. 
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GUARDIANS, 

statute  begins  to  ran  in  favor  of,  when,  418. 

in  possession  of  estate  of  ward,  holds  it  in  trust  for,  518. 


H. 

HEIR, 

statute  not  suspended  in  favor  of,  because  right  to  sue  is  in  adminis- 
trator, 13. 

reason,  13. 

disability  of,  does  not  suspend  statute  when  it  had  begun  to  run  during 
life  of  ancestor,  13. 

may  avail  themselves  of  statute,  when,  06. 

statute  begins  to  run  for  or  against  alien,  when,  418. 
HENRY  VIIL, 

statute  of,  gave  first  relief  against  stale  claims,  6. 
HISTORY, 

of  limitation  acts,  4-6. 
HUSBAND  AND  WIFE.    See  Married  Woman. 


I. 

IMPRISONMENT.    See  Disabilities. 
INCUMBRANCES, 

agreement  to  pay,  statute  runs  on,  when,  421. 
INDEBITATUS  ASSUMPSIT, 

remedy  of  surety  against  principal,  399. 

See  Assumpsit. 
INDEMNITY, 

contracts  of,  what  are,  401-403. 

statute  runs  on,  when,  401-403. 
INDORSEMENT, 

on  note,  at  time  ol  making,  requesting  indulgence  if  ^  not  paid  at 
maturity,  effect  of,  211,  note. ' 

of  payment  on  note  by  ci'editor,  how  made  operative,  275,  note. 
INFANCY, 

what  constitutes,  575. 

See  Disabilities. 
INJUNCTION, 

preventing  the  bringing  of  an  action  at  law,  does  not  suspend  statute, 

unless,  583-585. 

statutory  provision  as  to,  in  certain  States,  585. 

application  for,  does  not  suspend  the  statute,  585. 

only  suspended  while  injunction  is  actually  in  force,  585. 

INSANE  PERSONS, 

statute  does  not  run  Against,  until  sanity  is  restored,  578. 

See  Disabilities. 
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IXSOLVENCT, 

discharge  under,  in  one  State  not  binding  in  another,  32,  note  & 

Atwater  v,  Townsend,  32,  note  5. 
INSTALMENTS, 

money  payable  by,  statute  begins  to  ran  on,  when,  409. 

mortgage  payable  by,  statute  begins  to  run,  when,  551. 
INSURANCE  POLICIES, 

limitations  in,  effect  of,  100-109. 

may  be  waived,  100-109. 

what  will  excuse  delay,  100. 

when  claim  arises  under,  107. 
INSURRECTION, 

States  in.     See  Rebkllion  ;  Wab. 
INTEREST, 

payment  of,  revives  principal,  190,  note  1. 

effect  of  payment  of,  274,  note. 
INTEREST   WARRANTS, 

when  statute  begins  to  run  on,  362. 
INVENTORY, 

inserting  debt  in,  effect  of.    See  Acknowledgment. 


J. 

JAMES  L, 

statute  of,  took  place  of  all  others,  6. 

rights  of  crown  barred  by,  when,  6,  note  5. 

statute  of,  embraces  simple  contracts,  50-57. 

illustrations,  60-57. 
JUDGMENT, 

of  inferior  court,  debt  lies  for,  76. 

specialties,  when,  80-82. 

proceedings  in  equity  to  set  aside,  for  fraud,  statute  applied,  141,  note. 

payment  of,  for  part  of  debt,  effect  of,  282. 

payment  of  costs  does  not  remove  the  statute  bar,  273,  note  2. 

confessed,  clerk  to  assess,  statute  begins  to  run  on,  when,  830,  note  2. 

presumed  to  have  been  paid,  when,  426. 

municipal  assessments,  treated  as,  426,  note  8. 
JUDICIAL  PROCESS, 

when  action  is  treated  as  commenced,  740. 

statutory  provisions  as  to,  741. 

issue  of  writ  suspends  statute,  when,  740-743. 

how  kept  on  foot,  742-744. 

when  delivery  to  sheriff  is  necessary,  may  be  sent  by  mail,  74L 

date  of  writ  not  conclusive,  743. 

filing  claim  before  commissioners  of  estate,  effect  of,  743. 

pleading  matter  in  set-off,  743. 

mistaken  remedy,  effect  of,  744. 
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JUDICIAL  PROCESS  —  continued. 

when  plaintiff  becomes  nonsuit,  744. 

abatement  of  suit,  effect  of,  744,  746. 

judgment  reversed,  744,  746. 

suit  dismissed,  744,  746. 

amendment  of  process,  effect  of,  744. 

bringing  in  new  parties,  744. 

bill  in  equity  does  not  suspend,  745. 
JURY, 

question  whether  acknowledgment  was  made  or  not,  is  for,  174,  note. 

what  questions  relating  to  acknowledgments  are  for,  204. 

see  Morrell  v.  Frith,  204-205. 

question  for,  whether  acknowledgment  relates  to  a  particular  debt,  109,, 
note,  200,  note  3. 

questions  for,  relating  to  part  payment,  295. 

as  to  appropriation  of,  295. 


L. 
LACHES, 

not  imputable  to  State,  111. 

party  may  be  held  guilty  of,  in  equity,  where  action  at  law  is  not. 
barred,  141,  147,  149. 

gross,  party  guilty  of,  equity  will  not  relieve,  141,  145,  note  1. 

excused,  when,  151-160. 

distinction  between,  and  acquiescence,  163. 
LAND, 

title  to,  acquired  by  adverse  possession,  cannot  be  invalidated  by  subse- 
quent repeal  of  or  change  in  the  statute,  48. 

action  to  subject  testator's,  to  payment  of  debts,  barred,  when,  137, 
note  1,  140. 

power  of  Probate  Court  to  direct  sale  of,  within  equity  of  statute,  137, 
note. 

action  to  recover  for,  taken  under  legislative  proceedings,  barred,  141, 
note. 
LANDLORD  AND  TENANT, 

tenant  cannot  deny  landlord's  title,  664. 

illustrations,  664,  note  6,  666,  notes  1  and  2,  667,  note  1,  666,  note  1, 
669,  note  2,  670,  notes  1,  3,  4,  671,  note  3. 

exceptions  to  the  rule,  671,  note  3. 

See  Adverse  Possession. 
LEASES, 

specialties,  when,  80. 
LEGACY, 

statute  applies  to,  when,  56. 

not  within  statute,  unless,  88. 

assumpsit  lies  to  recover,  when,  88. 

VOL.  II. — 36 
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LEGACY — continued. 

when  statute  begins  to  run  against,  88. 
presumption  of  payment  of,  cannot  arise,  when,  04. 
presumed  to  have  been  paid,  when,  426. 
not  within  the  statute,  unless,  500. 
presumption  as  to  payment  of,  500,  note  4. 

rule  when  real  estate  is  charged  with  payment  of,  500,  also  note  4. 
lapse  of  time  does  not  raise  such  presumption  aa  to  support  demurrer 
to  bill  for,  500. 

LEGAL  MEMORY.     See  Memort. 

LEX  FORI, 

prevails  as  to  limitations,  29-35. 

unless  statute  otherwise  provides,  32. 

rule  in  Duplex  v.  De  Roven,  29,  note  4. 

rule  in  Dash  v,  Tupper,  29,  note. 

rule  in  Townsend  v.  Jameson,  30,  note. 

statute  only  relates  to  remedy,  30,  note. 

situs  of  contract  does  not  control  remedy,  30. 

rule  in  Loveland  r.  Davidson,  30,  note. 

rule  in  Miller  v.  Brenhauer,  30,  note. 

rule  in  Putnam  v.  Dike,  31,  note. 

distinction  when  statute  destroys  both  the  remedy  and  right,  31^  note  8. 

when  right  is  created  and  limited  by  statute,  32,  note,  35-36. 

rule  in  Boyd  v.  Clark,  35. 

LEX  LOCI  CONTRACTUS, 

prevails,  when,  32,  note,  35,  36. 
rule  in  Boyd  o.  Clark,  35. 

LEX  REI  SITM, 

prevails  as  to  realty,  32. 

as  to  personal  actions,  when,  32-37. 

when  right  is  created  and  limited  by  statute,  82,  note. 

rule  in  Boyd  t;.  Clark,  35. 
LIEN, 

vendor's,  statute  applies  to,  56. 

by  statute,  for  simple  contract  debt  not  barred  because  debt  is,  65. 

given  by  law,  statute  begins  to  run  on,  when,  423. 

attorney's,  remains,  though  debt  is  barred,  545,  note. 

generally,  545. 

mortgage,  remains  valid,  although  debt  is  barred,  545-548,  563. 

how  mortgagee's  rights  may  be  defeated,  545,  note  9. 

see  Hough  t;.  Bailey,  546. 

see  546,  note  2. 

See  Equitable  Libn. 

for  purchase-money  of  land,  distinction  between,  and  mortgage,  55&-56L 

exists,  though  debt  is  baiTed,  558-561. 

see  Bizzell  v.  Mix,  559. 

See  Mortgaor;  Pledge;  Vendor's  Lien. 
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LIMITATIONS, 

statutes  of,  what  are,  1,  2,  3,  4. 

illustrations  of  distinctions  between,  and  restrictory,  1,  2,  3,  4. 
distinction  between,  and  prescription,  1,  note, 
history  and  origin  of,  4,  5. 
none  at  common  law,  3,  4. 
except  by  a  fine  and  proclamation,  4,  note  2. 
supplied  by  presumptions  in  certain  cases,  5,  also  note  1. 
and  by  wager  of  law,  5. 

abuses  from  stale  demands  led  to  adoption  of,  6. 
periods  fixed  from  which  they  ran,  6. 
none  in  Stat.  James  I.  expressly,  as  to  assumpsit,  5,  note  1. 
nature  of,  7-8. 

formerly  regarded  with  disfavor,  7. 
now  regarded  as  statutes  of  repose,  7. 
principles  on  which  founded,  9. 

lapse  of  statutory  period  raises  no  presumption  as  to  payment,  0. 
not  regarded  as  unconstitutional,  8,  note  4,  but  quosre,  note  4. 
not  suspended,  having  commenced  to  run,  except,  9-24. 
by  death  of  debtor,  10 ;  but  see  note  2. 
by  injunction,  10,  note  1. 
by  war,  10,  note  1,  11,  note  1. 
illustration,  10,  note  1. 
courts  cannot  make  exceptions  to,  12. 
statute  must  be  pleaded,  24-29. 
when  must  be  pleaded,  25. 
may  be  waived,  26. 
plaintiff  must  reply  to  plea,  27. 
will  not  be  regarded,  unless  pleaded,  25. 
part  of  lex  fori,  29-35. 

when  lex  loci  prevails,  32,  note,  35,  36.  \ 

when  statute  gives  title  to  land,  lex  rei  ttitce  controls,  82. 
when  statute  gives  and  limits  right,  35. 
when  title  passes  to  chattels  under  statute,  rule,  36. 
constitutionality  of  statutes  of,  36-45,  notes. 

See  Constitutionality. 
affect  only  the  remedy,  36-45. 

statute  may  be  changed  before  it  has  run  on  existing  claims,  38  et  seq. 
may  shorten  or  lengthen  period  of,  38,  note  1,  39,  note  1. 
when  changes  in,  to  be  construed  as  prospective,  41. 
reasonable  time  to  bring  action  in,  when  necessary,  42. 
exception  lo  rule  as  to  power  of  legislature  to  change  period  of  limitation, 

42-43. 
what  statute  governs,  43-45. 
see  Guiloteil  v.  Mayor,  43,  note. 

See  Change  in  Statute. 
title  to  land  acquired  by,  cannot  be  divested  by  subsequent  change  in 

statute,  48. 
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LIMITATIONS  -  continued, 

apply  to  assumpsit  upon  simple  contracts  under  Stat.  James  I.,  60. 

illustrations,  50,  55. 

rule  as  to  mortgages  when  note  is  barred,  61. 

as  to  pledges,  when  debt  is  barred,  62,  note  1. 

action  of  assumpsit  for  tort,  not  barred,  because  tort  is,  61. 

statute  of,  a  personal  privilege,  96. 

may  be  waived,  96-97. 

when  his  privies  may  set  it  up,  96. 

cestui  que  trust  may  set  it  up,  when,  96. 

heirs,  when,  96. 

party  may,  by  agreement,  be  estopped  from  relying  on,  97,  99. 

not  by  mere  equitable  estoppel,  ^7. 

by  contract,  99-103. 

in  insurance  policies,  100-109. 

what  will  excuse,  100-108. 

who  may  set  up  the  statute,  109-118. 

cannot  be  set  up  against  the  State,  unless,  lt)9,  note  8, 118  and  notes. 

State  not  bound  by,  109-118  and  notes. 

general  government  not  bound  by,  114,  note  2. 

exception  when  title  to  debt  is  derived  from  indhidoal,  109-110,  note^ 
111. 

when  stockholder  in  corporation,  115. 

see  United  States  r.  McKenzie,  115. 

but  see  Glover  v.  Wilson,  115,  note  3. 

municipal  corporations  subject  to,  117. 

counties,  117. 

computation  of  time  under  statute  of,  119-181. 

See  Computation  op  Time. 

adoption  of  statute  of,  in  equity,  132-144. 

See  Equity. 

act  to  be  done  after  certain  day,  rule  as  to  whether  last  day  to  be  ex- 
cluded or  included,  119-130. 

act  to  be  done  by  a  certain  day,  rule  as  to,  131. 

adoption  of,  in  equity,  132-164. 

statute  does  not  extinguish  the  debt,  169,  also  172,  note  1. 

old  debt,  good  consideration  for  new  promise,  172. 

unqualified  acknowledgment  raises  implied  promise  to  pay,  172. 
LUNATIC.    See  Insane  Person. 


M. 

MARRIAGE, 

action  to  annul,  barred  by  statute  in  six  years,  in  New  York,  140* 
note  7. 
MARRIED  WOMEN, 

within  the  disabilities  of  the  statute,  when,  578-582. 
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MARRIED  WOUE^ -^  continued. 

coverture  comes  within  the  words  **  persons  under  legal  disabilities,"  579. 

rule  where  wife  can  sue  or  be  sued,  579. 

See  Disabilities. 
MEMORY, 

legal,  dates  from  time  of  Richard  I.,  6,  note  5. 
MERCHANTS'  ACCOUNTS, 

what  are,  719. 

statutory  provisions  as  to,  719. 
MISTAKE, 

money  paid  by,  statute  runs  from  date  of  payment,  188,  note. 

equity  will  not  give  relief  for,  when  statute  has  run,  138,  note. 

statute  runs  from  date  of,  325,  note. 

possession  of  wrong  laud  by,  effect  of,  660. 

see  Pearce  o.  French,  661,  note  2. 

see  Bunce  v.  Bidwell,  662,  note  1. 

see  Enfield  v.  Day,  663,  note. 
MONEY, 

lent  on  deposit  of  title-deeds  recoverable  in  assumpsit,  52. 

cannot,  by  paying  debt  already  barred,  charge  principal  therefor,  398 
and  note. 

rule  when  there  are  two  or  more,  899. 

paid  for  another,  statute  begins  to  run  on,  when,  408. 

payable  by  instalments,  statute  begins  to  run  on,  when,  409. 

paid  by  mistake.     See  Payment. 

paid  by  mistake,  410. 

paid  where  consideration  has  failed,  411. 
MONTH, 

meaning  of,  180. 

calendar,  usually  meant,  130. 

in  England,  lunar  or  calendar,  according  to  circumstances,  180. 

in  contracts,  how  construed,  357,  note  5. 
MORTGAGES, 

not  barred  because  note  is,  61,  note. 

in  New  Hampshire,  note  not  barred  until  mortgage  is,  61,  note. 

distinction  between  pawn  and  mortgage,  62,  note  2. 

redemption  of,  barred  as  to  person  not  party  to  foreclosure  of,  140. 

of  personal  property,  140. 

remedy  on,  may  be  pursued  in  equity  although  debt  is  barred,  141,  note. 

but  not  when  mortgage  is  barred,  141. 

action  to  redeem,  barred  in  equity,  141,  note. 

action  to  annul,  barred,  when,  141,  note. 

equitable,  action  for  accounting  under,  barred,  when,  145,  note  1. 

recital  of  debt  in,  effect  of,  268. 

presumed  to  have  been  paid,  when,  426. 

not  barred  because  note  is,  545-548. 

rule  that  discharge  of  debt  discharges  mortgage  does  not  apply,  545, 
note  9. 

see  Hough  v,  Bailey,  546,  note. 
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MORTGAGOR  AND  MORTGAGEE, 

relation  of,  to  property,  539-544  and  notes. 

distinction  between  the  debt  and  the  mortgage,  546. 

limitations  fixed  in  the  several  States,  548. 
•     when  statute  begins  to  run  in  favor  of,  or  against  the  mortgagor,  550. 

right  of  redemption  barred,  when,  551 . 

effect  of  acknowledgment  of  mortgagor's  ri$:hts  by  mortgagee,  552,  564 

how  may  be  shown,  and  by  what,  564-567. 

mortgagee  in  possession  holds  adversely,  when.  551,  553,  564-567. 

how  it  may  cease  to  be  adverse,  564,  568,  note  2. 

when  mortgagor  is  in  possession  of  pai*t  of  the  premises,  553. 

liability  of  mortgagee  in  possession,  553. 

Welsh  mortgages,  what  are,  554. 

operation  of  statute  on,  554. 

presumption  of  payment,  546,  note  2,  555. 

part  payment,  effect  of,  555. 

presumption,  how  rebutted,  546,  note  2,  555-557  and  notes. 

acknowledgment  or  new  promise,  effect  gf,  546,  note  2,  557. 

fraud  on  part  of  mortgagee,  effect  of,  558. 

distinction  between  mortgage  and  lien  for  purchase-money,  558-561. 

lien  exists  though  debt  is  barred,  558-561. 

see  Bizzell  v.  Nix,  559. 

pledge  and  mortgage,  distinction  between,  561-563. 

see  Huntington  v.  Mather,  561,  note  1. 

discharge  of  mortgage  debt,  effect  of,  503. 

absolute' conveyance  treated  as  mortgage,  when,  568. 

may  be  shown  to  have  been  given  as  mortgage  by  parol  evidence,  569. 

mortgage  not  barred  because  debt  is,  545-548. 

note  is  simple  contract,  and  mortgage  a  specialty,  and  statute  applies 
to  each  distinctively,  545. 

in  some  States,  mortgage  falls  with  the  debt,  545. 

in  New  Hampshire,  note  is  kept  on  foot  during  life  of  mortgage,  550. 

statutory  provisions  relating  to,  548-550. 

equity  adopts  statute  by  analogy  in  case  of  mortgages,  551-552. 

mortgagee's  possession,  to  defeat  right  of  mortgagor  to  redeem,  must  be 
adverse,  552. 

when  mortgage  is  payable  by  instalments,  551. 

when  mortgagee  enters  under  agreement  to  pay  himself  from  rents  and 
profits,  statute  does  not  run  against  the  mortgagor,  551. 
MUNICIPAL   ASSESSMENTS, 

presumed  to  be  paid,  when,  426,  note  8. 

treated  as  judgments,  426,  note  8. 
MUNICIPAL   BONDS, 

legislature  no  power  to  shorten  limitation  upon,  when,  42-48. 
MUNICIPAL  CORPORATIONS, 

statute  may  be  set  up  by  or  against,  117. 
MUTUAL  ACCOUNTS, 

statutory  provisions  as  to^  714. 
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MUTUAL  ACCOUNTS  — con/tVitierf. 
what  are,  715^718. 
merchants'  accounts,  719. 
stated  accounts,  720. 


NEGLIGENCE, 

when  statute  begins  to  run  against  actions  for,  455. 

rule  when  person  is  liable  over  for,  455-456. 

in  actions  against  public  officers  for,  456. 
NEW  PROMISE, 

offer  operates  as,  when,  180,  note. 

conditional,  rule  as  to,  180,  note-182. 

to  settle,  effect  of,  185,  note. 

how  may  be  established,  190,  notd  1. 

to  settle,  does  not  revive  debt,  185,  note. 

to  pay,  if  debtor  owes,  but  disclaimer,  effect  of,  192,  note. 

see  Perley  v.  Little,  192,  note. 

to  settle,  when  sufficient,  194,  note. 

see  Colledge  v.  Horn,  194,  note. 

must  be  made  before  action  brought,  196,  note. 

see  Bateman  v,  Pindar,  196,  note. 

to  settle,  may  be  sufficient,  197,  note. 

express,  excludes  all  implied,  205. 

see  Mills  v,  Wildman,  205. 

to  pay  in  specific  articles,  effect  of,  207,  note. 

not  to  be  extended  by  inference,  207,  note. 

general,  sufficient,  when,  $07,  note. 

not  to  be  implied  from  acknowledgments,  when,  206-211. 

from   unqualified   acknowledgment,  may  be   implied,  179-211   and 
notes. 

to  raise  promise,  acknowledgment  must  be  unqualified,  179,  note. 
%    explicit,  179,  note. 

to  pay  all  notes  which  can  be  produced,  but  denying  that  any  exist, 
211,  note. 

to  settle,  rules  relating  to,  215,  note,  219,  also  note  4. 

see  McClelland  v.  West,  219,  note. 

see  Bliss  v.  AUard,  219,  note, 

to  attend  to  debt,  effect  of,  215,  note,  217. 

to  examine  and  adjust,  215,  note. 

to  pay  when  able,  225,  note. 

not  to  plead  the  statute,  effect  of,  228-229. 

conditional,  effect  of,  229-236. 

condition  must  be  accepted,  229,  note  5,  231,  note  2,  232,  note  2. 

see  Wetzell  v.  Bussard,  229,  note. 

see  Seaward  v.  Lord,  230,  note. 
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N£W  FROmSE^  continued. 

see  Tanner  v.  Smart,  230,  note. 

see  Thompson  o.  Osborne,  230,  note. 

see  Sweet  v.  Franklin,  281,  note. 

see  Mattocks  v,  Chadwick,  232,  note. 

to  pay  when  able,  232. 

see  Davies  v.  Smith,  284,  note. 

see  Mattocks  r.  Chadwick,  282. 

see  Manning  v.  Wheeler,  234,  note. 

to  pay  as  soon  as  possible,  233^  note. 

to  pay  as  soon  as  the  debtor  gets  the  money,  282. 

see  Sedgewick  v.  Girding,  232,  234,  note  1. 

as  soon  as  money  can  be  obtained  from  a  certain  sooroe,  288. 

Betton  V.  Cutts,  234,  note  1. 

prove  it  by  A.  and  I  will  pay,  238. 

instances,  233-236. 

to  pay  if  a  certain  business  does  not  fail,  285. 

see  Mumford  v.  Freeman,  285. 

promise  to  pay  if  interest  is  thrown  off,  effect  of,  286,  note  2. 

see  McDonald  v.  Underbill,  236,  note  2. 

to  pay  in  Confederate  money,  236. 

to  pay  **  if  I  can,"  286. 

hope  to  pay,  236,  note,  237-289. 

see  Fierce  v.  Seymour,  235,  note. 

see  Hancock  v.  Bliss,  237,  note  2. 

see  Hart  v.  Prendergast,  287. 

see  Rackham  v.  Marriott,  237. 

see  Lee  v,  VVilmot,  237. 

see  dissenting  opinion  of  Martin,  B.,  287,  note  5. 

to  pay  less  than  is  due,  238. 

to  give  a  certain  article,  238. 

see  Carrier  v.  Lockwood,  288. 

see  Chambers  o.  Ruby,  288. 

see  Simon  ton  v,  Clark,  238. 

see  Smith  v.  Eastman,  239. 

see  Batchelder  v.  Batchelder,  289. 

made  on  Sunday,  effect  of,  254. 

See   ACKNOWLKDOMKNT. 

NEW  PROMISE  IN  WRITING, 

what  sufficient,  231,  note  2,  256-270. 

see  CoHis  v.  Stack,  231,  note  2. 

see  Chaseraore  t;.  Turner,  236. 

effect  of  statutes  requiring,  258. 

what  sufficient,  259. 

instances  of,  259-266. 

must  clearly  refer  to  debt  in  suit,  261. 

distinction  between  absolute  and  qualified,  264. 

illustrations,  264. 
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NEW  PROMISE  IN  WRITING -^  continued, 
amount  need  not  be  stated,  265. 
direction  in  will  to  pay,  266. 
debts  due  from  corporations,  who  may  make,  266. 
entry  of  debt  in  deeds,  schedules,  &c.,  267. 
question  of  sufficiency  of,  for  the  court,  268. 
must  be  signed  by  the  debtor,  268. 
must  bind  debtor  personally,  268,  note  7,  269. 
conditional,  effect  of,  269. 

See  ACKNOWLEDGICENT. 

NOTES, 

do  not  discharge  debt  for  which  given,  unless,  51,  note  4. 

unde]r  seal,  specialty  debts,  80. 

payable  in  one  **  month,"  calendar  mouth  is  treated  as  intended,  130. 

executed  for  debt,  but  not  accepted  by  creditor,  will  not  renew  the 
debt,  261. 

given  up  to  debtor,  effect  of,  261,  note  2. 

part  payment  by,  effect  of,  302. 

indorsements  on,  effect  of,  303. 

evidence  of  part  payment  of,  303,  note  1,  307-309. 

entitled  to  grace,  rule  as  to  when  statute  begins  to  run,  316,  note  2. 

when  given  without  interest,  but  separate  instrument  is  executed  agree- 
ing to  pay,  316,  note  2. 

payable  in  labor,  statute  begins  to  run  on,  when,  330,  note  3. 

bill    of  exchange    accepted    after    maturity,  statute  begins  to  run, 
when,  368. 

payable  by  instalments,  statute  begins  to  run,  when,  360-361. 

when  demand  is  necessary  to  put  statute  in  motion,  352-382. 

bills  payable  on  **  sight,'*  356. 

payable  "  any  time  within  two  years,''  358. 

in  specific  articles,  364. 

presentment  of  bill  for  acceptance,  &c.,  rules  relating  to,  359,  note  2. 

bills  payable  at  particular  place,  367. 

accepted  after  maturity,  368. 

subject  to  grace,  369-371. 

payable  upon  happening  of  a  contingency,  371. 

action  against  indorser,  372. 

against  acceptor,  372. 

against  drawer,  372. 

goods  sold  on  credit  to  be  paid  by  note,  375. 

bank  bills,  375. 

witnessed,  rules  relating  to,  376,  378. 

under  seal,  presumed  to  have  been  paid,  when,  426. 

though  secured  by  mortgage,  still  remains  a  simple  contract,  545. 

barred  at  law,  mortgage  given  to  secure,  still  remains  enforceable,  546 
NUISANCES, 

every  continuance  of,  g^ves  new  cause  of  action,  457. 

see  Staples  v.  Spring,  457. 
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NUISANCES  —  continu€d. 

also  Holmes  u,  Wilson,  457. 

rule,  when  of  a  permanent  character,  456. 

see  rule  in  Powers  v.  Council  Blufb,  458,  also  note  8. 

but  see  Troy  v.  Cheshire  R.  R.  Co.,  458. 

see  Backhouse  v,  Bonomi,  461,  note  1. 

see  Whitehouse  v,  Fellowes,  461,  note  1. 

see  Hamer  t;.  Knowles,  462. 

prescription  for,  464-467. 

see  Dana  v.  Valentine,  464,  note  1. 

see  Charity  v.  Kiddle,  464,  note  1. 

see  Flight  v.  Thomas,  465,  note  2. 

see  also  465,  note  2,  467,  note  10. 
NULLUM  TEMP  US  OCCURRIT  REGI, 

municipal  corporations  not  within  the  maxim,  117. 

applies  to  general  and  State  government,  unless,  109,  note  8,  117< 

See  Limitations;  Statr. 


O. 

OBLIGATION, 

of  contract,  what  is,  37. 
OFFER, 

to  pay  in  specific  property,  effect  of,  227. 
OFFICIAL  BONDS.     See  Bonds. 
OFFSET.     See  Skt-off. 
ORDERS, 

town  or  city,  within  statute,  56. 
ORDERS  OF  COURT.    See  Court. 


P. 

PARTIES, 

new,  cited  in,  statute  runs  from  time  when  cited,  25,  note  1. 
PARTNERS, 

action  of  account  by,  72. 

assumpsit  lies  between,  to  recover  balance,  when,  87. 

what  statute  applies,  87. 

payment  of  dividend  under  commission  in  bankruptcy  against  one, 
effect  of  upon  statute  as  to  others,  135,  note. 

equity  will  not  settle  rights  between,  where  party  has  been  guilty  of 
laches,  149,  note. 

trustees  for  each  other,  513. 

effect  of  acknowledgment  by  one,  527. 
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PART  PAYMENT, 

indorsement  upon  note,  not  sufficient  evidence  of,  187,  note. 

goods  delivered,  to  be  sold  and  applied  as,  effect  of,  1B7,  note. 

payment  of  interest  is,  190,  note. 

of  principal,  does  not  revive  interest,  190,  note  1. 

is  acknowledgment  of  whole  debt,  198,  note. 

in  specific  property,  effect  of,  227. 

see  Hooper  v.  Stevens,  227. 

effect  of,  271,  note  1,  272. 

provisions  of  9  Geo.  IV.,  271. 

rule  adopted  under,  271. 

see  Cleave  v.  Jones,  271,  note  1. 

rule  in  Nevada,  271,  note  1. 

of  principal  or  interest,  271,  272,  note  1,  288. 

raises  implied  promise  to  pay  balance,  272,  note. 

how  must  be  made,  272. 

rules  relative  to,  272,  273. 

see  Tippets  v.  Heane,  273,  278. 

intended  as  in  full,  is  not,  273. 

see  Foster  v,  Dawber,  273,  note  1. 

musf  be  on  account  of  the  debt  in  suit,  273. 

principle  upon  which  it  removes  the  statute  bar,  278,  note  8,  287. 

when  not  operative  as,  274,  275. 

see  Linsell  v.  Bonsor,  274,  note  1. 

essential  requisites  of,  273,  note  3,  274,  note  1,  287. 

by  whom  must  be  made,  274,  note  1,  278,  280. 

see  Harper  t;.  Frailey,  274,  note  1. 

see  Tippets  v.  Heaue,  278. 

general  payment  on  account  of  greater  debt,  is,  when,  275. 

mu»t  be  unaccompanied  by  any  words  which  repel  admission  that  more 

is  due,  276. 
naked  payment,  effect  of,  276,  279,  289,  note  1. 
when  there  are  two  accounts,  effect  of,  277. 

how  intention  as  to  application  of,  may  be  shown,  277  and  note  3. 
burden  of  establishing,  is  upon  plaintiff,  277,  278,  note  1. 
see  Biggs  v.  Roberts,  278,  note  1. 

by  representative  of  debtor,  what  must  be  shown,  278,  281-282. 
must  be  voluntary  and  authorized,  280. 
by  assignee,  effect  of,  281. 
of  judgment,  282. 
of  costs  on  judgment,  273,  note  2. 
of  dividend  nnder  order  of  court,  282. 
compulsory,  effect  of,  282 
see  New  York  Belting  Co.  r.  Jones,  282. 
by  administrator  under  decree  of  court,  282. 
by  third  person,  who  has  agreed  to  pay  the  debt,  286. 
by  sale  of  collaterals,  by  creditor,  effect  of,  285. 
must  be  made  to  creditor  or  his  authorized  agent,  285-286. 
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PART  PAYMENT— con/inued. 

ratification  of  payment  to  agent,  effect  of,  285. 

before  statute  has  run,  effect  of,  202. 

on  indeterminate  debt,  293. 

rebuttal  of  inference  of  promise  fram,  29S. 

special,  effect  of,  294,  note  2. 

on  debt  payable  by  instalments,  effect  of,  292,  note  2. 

see  Nelson  v.  D'Armand,  292,  note  2. 

payment  into  court,  effect  of,  294. 

identity  of  debt  must  be  established,  294. 

questions  for  jury,  relating  to«  294. 

appropriation  of,  general  rules  relating  to,  295. 

appropriation  where  there  are  several  distinct  debts,  295. 

right  of  debtor  to  direct,  295. 

when  creditor  may  apply,  295. 

when  court  will  apply  it,  296. 

when  may  be  applied  to  debt  barred,  296. 

when  may  be  applied  to  take  several  debts  out  of  statate,  296. 

see  Ayer  v.  Hawkins,  297. 

but  see  contra^  297-298  and  notes. 

oral  proof  of,  299. 

need  not  be  in  money,  299. 

test  as  to  what  amounts  to,  801. 

by  bill  or  note,  302. 

indorsements  of,  on  notes,  &c.,  effect  of,  308-807. 

see  Higham  o.  Ridgway,  803,  note  1. 

see  Eastwood  v.  Saville,  805,  note  8. 

evidence  of,  306-310. 

see  Knight  v,  Clements,  807,  note  9. 
PATENTS, 

application  of  Statute  to,  94. 
PAWN.     See  Pledge. 
PAWNOR, 

right  of,  to  redeem  pledge,  67,  note. 

executor  of,  may  redeem,  68,  note. 

see  Ratcliffe  v\  Davis,  G7,  68. 

also  Cortelyou  r.  Lansing,  66,  note. 
PAYMENT, 

by  mistake,  statute  runs  upon,  from  date  of,  133,  note. 

equity  will  not  give  relief  for,  after  statute  has  run,  133,  note. 

indorsement  of,  upon  note,  not  sufficient  evidence  of,  187,  note. 

goods  delivered  to  be  sold  and  applied  on  debt,  effect  of,  187,  note. 

of  interest,  effect  of,  100,  note. 

of  principal  does  not  revive  interest,  190,  note. 

of  money  into  court  does  not  revive  debt,  191,  note. 

see  Long  v.  Grenville,  191,  note. 

statement  that  debt  has  been  paid  in  certain  way,  not  acknowledgment 
of,  though  it  was  not  so  paid,  190,  note. 
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FXYMEl^T— continued. 

see  Beale  v,  Nind,  190,  note. 

see  Marshall  v.  Dolliber,  101,  note. 

appropriation  of,  295. 

rules  relating  to,  295-299. 
PENALTY, 

given  by  statute,  debt  lies  for,  when,  76. 
PLEADINGS, 

statute  must  be  pleaded  by  debtor,  24-29. 

diligence  required,  24-25. 

plaintiff  must  reply,  27. 

when  new  declaration  is  filed,  25,  note  1. 

when  new  parties  cited  in,  25,  note  1. 

when  declaration  is  amended  so  as  to  introduce  new  matter,   25, 
note  1. 

when  court  may  take  notice  of  stntnte  without  plea,  25,  note. 

statute  must  be  replied  to  counterclaim,  26,  note. 

not  to  set-off,  26,  note. 

when  courts  bound  to  notice,  25,  note. 

statute  may  be  set  up  by  way  of  answer,  when,  25,  note. 

when  statute  may  be  made  available  by  demurrer,  25,  note,  27. 

how  new  promise,  &c.,  made  available  by,  249-255. 
PLEDGE, 

of  personal  property,  lien  upon,  not  lost  because  debt  is  barred,  62. 

also  see  p.  62,  notes  1  and  2. 

distinction  between,  and  mortgage,  62,  note  1,  67,  note  1. 

see  Cortelyou  v.  Lansing,  67,  note  1. 

also  Ratclilfe  v.  Davis,  67. 

how  lien  is  created,  62-63,  note. 

when  may  be  retained  for  future  loans,  63,  note. 

see  Ex  parte  Oekenden,  63,  note. 

when  lien  cannot  be  acquired  under,  63,  note. 

property  excepted  from  the  rule,  63,  note. 

of  property  obtained  by  false  pretences,  no  lien  acquired  upon,  63-64, 
note. 

lapse  of  statutory  period  does  not  give  pledgee  title  to,  66. 

pledgee  may  sell,  66. 

rule  when  he  retains  it,  66. 

rule  when  no  time  for  redemption  is  fixed,  66. 

executor  of  pledgee  bound  to  deliver  on  tender  of  payment  by  pledgor,  67. 

right  to  redeem  descends  to  pawnor's  representatives,  69,  note. 

distinction  between,  and  mortgage,  561.  • 

POSSESSION, 

title  by.    See  Adverse  Possession. 
PRESCRIPTION, 

distinction  between,  and  limitations,  1,  note. 

what  requisite  to  acquire  rights  by.  464. 

action  barred  by,  when,  463. 
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PRESUMPTIONS, 

doctrine  of,  applied  as  limitation  in  certain  cases  at  common  law,  5, 
note  1. 

applied  under  statutes,  5,  note  1. 

of  payment  not  raised  by  lapse  of  statutory  period,  9. 

as  to  payments  raised  by  statutory  provisions,  65,  66. 

of  payment  of  legacy  cannot  arise,  when,  04. 

of  grant  from  State,  when  arises,  110,  note,  111  et  seq, 

that  acknowledgment  relates  to  certain  debt,  raised,  when,  196,  note- 
199,  note. 

difference  in  doctrine,  196,  note. 

as  to  payment  of  specialties  raised  by  lapse  of  time,  424,  note  8. 

equity  acts  in  analogy  to  the  statute,  425,  note. 

see  Oswald  v,  Leigh,  424,  note  3. 

statutory  provisions  as  to,  427. 

of  payment,  cannot  be  rebutted  by  mere  proof  of  non-payment,  546,  note. 

of  mortgage,  admission  by  mortgagor,  rebuts,  546,  note  2. 

that  mortgage  is  paid,  arises  when  and  from  what,  555. 

how  rebutted,  555. 

that  mortgage  is  paid,  arises  when,  555-557. 

how  overcome,  555,  note  4. 

acknowledgment  or  new  promise  by  mortgagor,  effect  of,  557. 

by  mortgagee  in  possession,  564. 
PRINCIPAL, 

part  payment  of,  effect  of,  as  to  interest,  288  et  seq. 
PRINCIPAL  DEBT, 

payment  of,  does  not  revive  interest,  190,  note  1. 
PROBATE  COURT, 

power  of,  to  direct  sale  of  intestate's  land,  within  equity  of  statute,  137, 
note. 
PROCESS.     See  Judicial  Process. 
PROMISE  TO  MARRY, 

statute  begins  to  nm  on,  when,  417. 

See  Notes. 
PURCHASER, 

of  property  for  benefit  of  another,  holds  as  trustee,  537. 


Q. 


QUESTIONS  FOR  THE  JURY.     See  Jury. 
QUIET  ENJOYMENT, 

statute  begins  to  run  on  covenants  for,  when,  427. 

see  Spear  v.  Green,  427. 

how  broken,  428,  notes  1  and  2>429. 
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R. 

REBELLION, 

statute  suspended  during,  11, 12. 
grounds  on  which  predicated,  11,  note  1. 
RECITALS, 

of  debt  in  deeds,  &c.,  effect  of,  246-248. 
RECOGNIZANCES, 

presumed  to  have  been  paid,  when,  426. 
RECORD, 

action  to  restore,  barred,  141,  note. 
RECOUPMENT.    See  Set-off. 
REDEMPTION, 

of  mortgage,  statute  quiets  right  of  person  having  right  of,  though  not 

party  to  foreclosure,  140. 
of  personal  property  pledged,  140. 
REFORMATION  OF  CONTRACT, 

action  for.    See  Contract. 
REMAINDER, 

statute  does  not  run  against  owner  of,  630,  640,  note  It 
when  must  enter,  641,  note, 
how  entry  must  be  made,  641,  note. 
REMEDIES, 

party  may  have  choice  of,  between  coTenant  and  assumpsit,  when, 

86-89. 
instances  of,  86-89. 

statute  applies  according  to  remedy  employed,  136,  note, 
when  debt  or  assumpsit  will  lie,  statute  applicable  to  remedy  chosen 

applies,  136. 
equity  will  supply  in  certain  cases  when  barred  at  law,  163. 
RENT, 

specialty  debt,  when,  80. 
RESULTING  TRUSTS.     See  Trusts. 
REVERSIONER.    See  Remainder. 
REWARDS, 

debt  lies  for,  when,  76. 
RUNNING  OF   STATUTE, 

not  suspended,  except,  9-24. 

by  death,  10,  see  note  1. 
by  injunction,  10,  note, 
by  war,  10,  note.  * 
illustration,  10,  note. 

rule  in  this  country  as  to  effect  of  war,  11,  12. 
by  intervening  disability,  11-24. 
does  not  begin,  until  person  to  sue,  10,  note  1. 
rule  in  Cary  o.  Stephenson,  13,  note  4. 
Sanford's  Case,  13,  note  4. 
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RUNNING  OF  ST ATUTE  —  conm*ii*«. 
rule  in  Hall  i*.  Wybouro,  14,  note. 

JoUiffei;.  Pitt,  14,  note. 

Murray  v.  East  India  Co.,  14,  note. 

Webster  o.  Webster,  15,  note. 

Douglass  V.  Forrest,  15,  note. 

Duroi*e  v.  Jones,  15,  note, 
when  begins,  311. 

must  be  party  to  sue  or  be  sued,  311,  also  312,  note  1. 
demand,  when  necessary  to  start,  818-324. 
Btarts  from  first  demand,  and  cannot  be  started  afresh  by  a  second,  318, 

note  4. 
rule  in  equity,  where  demand  is  unreasonably  delayed,  314. 
see  Codman  v.  Rogers,  313,  note  4. 
when  courts  will  presume  a  demand,  315. 
rule  when  demand  is  delayed  in  obedience  to  an  implied  provision  of 

the  contract,  315. 
as  to  demands  payable  in  specific  articles,  815,  note  3. 
rule  when  note  is  payable  at  sight  or  on  demand,  316. 
rule  when  payable  ajfter  sight  or  demand,  315,  note  4, 318-324|  852-361. 
see  Brown  v.  Rutherford,  317,  320. 
also  Rhind  r.  Hindman,  320,  note  3. 
but  see  Palmer  v.  Palmer,  317,  note  8. 
when  note  has  no  date,  316,  note  1,  316,  note  2. 
note  payable  **  when  called  for,''  317. 
.  note  payable  one  day  after  date,  852,  note  1. 
note  payable  one  day  q/ler  a  certain  event,  317. 
certificate  of  deposit  payable  on  call,  316,  note  2. 
see  Meader  v.  Dollar  Savings  Bank,  316,  note  2. 
grace,  notes  or  bills  entitled  to,  rule,  316,  note  2. 
see  Holland  v.  Clark,  316,  note  2. 
when  there  is  a  condition  precedent,  824-330. 
must  be  a  full  and  perfect  right  of  action,  325,  note, 
for  work,  from  time  of  its  completion,  when,  325,  note,  330. 
for  work  to  be  compensated  by  provision  in  testator's  will,  325,  note, 
promise  to  pay  balance,  327,  note  1 . 

upon  subscriptions  to  stock  payable  by  assessment,  327,  note  1. 
balance  arising  from  sale  of  collaterals,  327,  note  1, 347,  note  2. 
see  Ponce  v.  McElvy,  327,  note  1. 
debt  to  be  paid  upon  certain  conditions,  326. 
debt  to  be  paid  from  the  avails  of  a  certain  sale  or  business,  828. 
or  after  the  happening  of  a  certain  event,  329. 
see  Emmons  v.  Hayward,  320,  also  note  7. 
or  the  accomplishment  of  a  certain  result,  329. 
for  reward  offered  for  arrest  and  conviction  of  persons  charged  wiUi  a 

crime,  329. 
on  judgment  confessed,  for  sum  to  be  assessed  by  clerk,  830,  note  2. 
on  note  payable  in  labor,  330,  note  3. 
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RUNNING  OF   ST ATVTE  — continued, 

'    on  promise  to  pay  when  amount  is  ascertained,  380. 
where  attorney  takes  debt  to  collect,  upon  shares,  330. 
against  claim  for  services  of  attorney,  332-335. 
where  attorney  has  been  guilty  of  fraud,  misfeasance,  or  malfeasance, 

335-338. 
services,  when  statute  begins  to  run  upon  claim  for,  830-332. 
rule  when  employer  dies  before  the  services  are  completed,  332.  j 

rule  when  contract  is  entire,  331-332. 
in  case  of  agents,  factors,  &c.,  339-351. 

See  Agents. 
as  to  notes,  bills,  &c.,  352-382. 

See  Notes. 
on  coupons,  362. 
interest  warrants,  362. 

on  note  payable  ''any  time  within  two  years,"  353,  note  6. 
presentment  of  bill  for  acceptance,  &c.,  rules  relating  to,  358,  note  2. 
suspension  of  statute  by  agreement  of  parties,  873. 
against  acceptor  of  bills,  372. 
against  indorser,  372,  394. 
against  drawer,  372. 
bank  bills,  375. 
checks,  378. 

on  contracts,  express  or  implied,  383. 
on  deposits,  386. 

on  certificates  of  deposit,  336,  390. 
money  received  by  one  for  use  of  another,  391. 
money  misappropriated,  391. 
on  forged  or  invalid  instruments,  392. 
money  had  and  received,  398. 
against  sureties,  394-400. 
on  an  implied  warranty,  394. 
for  or  against  guarantors,  401,  408. 
for  money  paid  for  another,  403. 
against  actions  under  enabling  acts,  404. 
against  stockholders  of  corporations,  404. 
stock  subscriptions,  406. 
money  payable  by  instalments,  409. 
mistake,  money  paid  by,  410. 
on  over-payments,  410. 
failure  of  consideration,  411. 
against  sheriCFs  for  breach  of  duty,  413. 
fraudulent  representations  in  sale  of  property,  415. 
when  leave  of  court  is  necessary  to  sue,  417. 
orders  of  court,  417. 
fraud,  property  obtained  by,  417. 
promise  to  marry,  417. 
for  money  paid  under  void  contracts,  418. 
VOL.  n.  —  86 
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RUNNING   OF  ST ATVTE— continued. 
against  heirs  in  certain  cases,  418. 
sureties  on  administrator's  bonds,  418. 
against  guardians,  418. 
assessments,  taxes,  &o.,  419. 
agreement  to  pay  incumbrances,  421. 
for  advances  upon  property,  422. 
for  usurious  interest,  422. 
tenants  in  common  of  property,  422. 
when  the  law  gives  a  lien  for  property  sold,  423. 
against  co-purchasers,  423. 
against  co-sureties,  423. 
on  specialties,  424-446. 

See  Specialtiks. 
torts,  qtian  e  contractu ,  447-472. 

See  Torts. 
against  executors  and  administrators,  473-503. 

See  £x£CUTOR8  and  Adhinistratobs. 
against  trusts  and  trustees,  504-538. 

See  Trusts  and  Trustees. 
against  mori^gagor  and  mortgagee,  539-569. 

See  Mortgagors  and  Mortgaores. 


S. 

SABBATH, 

promise  or  acknowledgment  made  on,  effect  of,  254. 
SALES, 

fraudulent  representations  in  sale  of,  statute  begins  to  run  on,  when,  415. 
SCHEDULE, 

inserti(5n  of  debt  in,  effect  of,  267. 

insertion  of  debts  in,  effect  of.     See  Acknowledgment. 
SEALED  INSTRUMENT, 

when  party  may  maintain  assumpsit  on,  56. 
SECURITIES, 

two  for  same  debt,  party  may  pursue  one,  though  the  other  is  barred, 
141,  note. 

to  be  compensated  by  provision  in  employer's  will,  statute  does  not 
begin  to  run  until  his  death,  325,  note. 
SEDUCTION, 

statute  begins  to  run  in  actions  for,  when,  471. 
SERVICES, 

statute  begins  to  run  upon  contract  for,  when,  330. 
SET-OFF, 

statute  may  be  relied  on  against,  without  plea,  25,  note. 

statute  applies  to,  56. 

executor,  &c.,  may,  debt  barred,  due  from  legatee,  &c.,  498. 
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SET-OFF  —  continued. 

statute  begins  to  run  against,  when,  722-725. 
available  as  simultaneous  cross-action,  722. 

bringing  of  action  suspends  the  statute  as  to  all  of  the  defendant's  de- 
mands which  may  be  set  up  in  reduction  of  the  principal  debt,  723. 
recoupment,  matters  which  may  be  set  up  by  way  of,  although  action 

therefor  is  barred,  723. 
illustrations,  723-725. 

executor  may  deduct  debt  due  from  heir,  although  barred,  724. 
statutory  provisions  as  to,  725. 
SETTLE, 

promise  to,  does  not  revive  debt,  185,  note, 
promise  to,  when  sufficient,  194-195,  note, 
see  CoUedge  v,  Horn,  194,  note, 
promise  to,  effect  of,  215,  note,  219. 
see  McClelland  v.  West,  215,  note, 
see  filiss  v.  Allard,  215,  note. 
SHERIFF, 

actions  against,  within  statute,  56. 

statute  begins  to  run  against,when,for  money  collected  on  execution,  413. 

for  money  collected  on  foreclosure  proceedings,  413. 

for  releasing  property  from  attachment  or  levy,  413. 

for  an  escape,  414. 

for  an  insufficient  return,  414. 

for  attaching  insufficient  property,  414. 

for  taking  insufficient  bail,  414. 

for  taking  insufficient  receiptors,  415. 

for   failure   to  return   property  to  debtor  after  attachment  is 
dissolved,  415. 
SIMPLE  CONTRACTS, 

no  limitation  of,  at  common  law,  49. 

embraced  in  Stat.  James  I.,  50. 

illustrations,  50-52,  55-57. 

deposits  with  bankers,  52. 

special  deposits,  54. 

assumpsit  lies  upon,  57. 

instances,  57-66. 

lies  for  tort,  when,  59-66. 

pledges,  pledgee  does  not  acquire  title  to,  by  lapse  of  time,  66. 

clauses  in  statutes  embracing,  69. 

account,  72. 

debt,  74. 

covenant,  77. 

suits  in  admiralty,  77. 

See  Contracts. 
SOCIETIES, 

funds  of,  vested  in  trustees,  statute  runs  on,  when,  534. 
SPECIAL  DEPOSIT.     See  Deposit. 
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SPECIALTIES, 

covenant,  usual  remedy  upon,  77. 

debt  lies  for,  when,  74  et  seq, 

what  are,  79-95. 

all  instruments  under  seal  are,  70. 

debts  of  record,  79. 

presumption  as  to  payment  of,  raised  by  lapse  of  time,  79,  note  1. 

what  are,  80. 

judgments,  80. 

rent,  actions  for,  84. 

avowry  for  rent,  86. 

foreign  judgments,  86. 

mixed  claims,  86. 

instances  of,  86-89. 

liability  created  by  statute,  90. 

statutory  provisions  relating  to,  90. 

when  concurrent  remedy  is  given  for,  91. 

test  as  to  whether  specialty  or  not,  93. 

action  for  distributive  share  of  estate,  94. 

patents,  application  of  Statute  to,  94. 

notes  under  seal,  80. 

deeds,  80. 

leases,  80. 

bonds,  80. 

judgments,  when,  80. 

rent,  when,  84. 

statute,  lights  created  by,  91-93. 

statutory  provisions  relative  to,  82. 

remedies  upon,  may  be  in  assumpsit,  when,  86-89. 

distinction  between  action  founded  upon,  and  one  which  is  only  an 
incident  of,  87-88. 

special  statutory  provisions  relating  to,  90. 

test  for  determining  whether  statute  creates  specialty  debt  or  not,  93. 

statute  begins  to  run  on,  when,  424-427. 

presumption  as  to  payment  of,  424,  also  note  3,  426,  note  1. 

covenants  for  quiet  enjoyment,  427-437. 

bonds,  426,  note  1,  439. 

covenants  of  warranty,  432,  note,  437-439. 

legacies,  presumption  as  to  payment  of,  426. 

recognizances,  presumption  as  to  payment  of,  426. 

ground  rent,  presumption  as  to  payment  of,  426. 

notes  under  seal,  presumption  as  to  payment  of,  426. 

lien  by  law,  statute  begins  to  run  on,  when,  428. 
SPECIFIC  PERFORMANCE, 

barred  when  under  New  York  statute,  140. 

generally,  141. 

right  of,  barred,  when,  551-553. 

what  acts  of  mortgagee  keep  the  right  on  foot,  546,  note  2, 552,  55&-557. 
See  Mortgagee  and  Mortgagor. 


INDEX.  1035 

SPECIFIC  PROPERTY, 

offer  to  pay  in,  effect  of,  227. 

notes  payable  in,  statute  begins  to  run,  when,  364. 
STALE  DEMANDS, 

wager  of  law  operated  as  check  upon,  5. 

abuses  from,  led  to  adoption  of  statutes  of  limitation,  6. 

discouraged  in  admiralty,  77. 

may  be  regarded  as,  though  statute  has  not  run  at  law,  141,  147,  149. 

reasonable  excuse  for  delay  saves  claim  from  being  treated  as,  146-147. 

instances  of  excuses  held  reasonable,  146-160  and  note. 

equity  discourages,  148-160. 
STATE, 

statute  does  not  apply  against,  unless,  109-118,  also  notes. 

instances,  109,  110,  111. 

title  to  lands  of,  not  acquired  by  adverse  possession,  111,  note  4. 

controversies  between  States,  109,  note. 

as  to  effect  of  nullum  tempus  act  in  England,  see  109,  note  2, 110. 

may  avail  itself  of  statute,  110-111,  note. 

when  grant  from,  may  be  presumed,  110,  note,  113-114. 

when  it  has  derivative  title  to  debt,  rule,  110,  note. 

see  United  States  r.  White,  110,  note. 

rule  as  to,  in  England,  see  Lambert  v.  Taylor,  110,  note. 

laches  not  imputable  to,  111. 

cannot  impose  limitations  against  the  general  government,  114,  note  2. 

see  United  States  t;.  Hoar,  1 14,  note  2. 

also  United  States  v.  Buford,  114,  note  2. 

when  it  sues  jointly  with  an  individual,  111,  note. 

debts  due  to,  not  within  the  statute.  111. 

actions  by,  to  recover  lands,  not  barred.  111. 

statute  may  be  set  up  against,  when  it  seeks  to  enforce  debt  due  to 
corporation  or  individual,  111, 
STATED  ACCOUNTS, 

what  are,  720. 

effect  of,  720,  721. 
STATUTE  OF  FRAUDS, 

contracts  void  under,  statute  begins  to  run  on,  when,  418. 
STATUTE  JAMES  L, 

general  limitations  provided  by,  5,  note  1. 

did  not  expressly  embrace  assumpsit,  6,  note. 
STATUTES, 

rights  of  action  founded  upon,  specialty  debts,  55. 

not  within  statute  of  James  I.,  55. 

see  note,  7,  p.  55. 

actions  indirectly  founded  on,  55,  90. 

liability  created  by,  is  in  nature  of  specialty,  when,  90. 

subject  to  statute  applicable  to  specialties  90. 

concurrent  remedies  given  by,  91. 

rights  given  by,  specialties,  91-93. 


^ 


1036  lilDEX. 

STATUTES  —  continued, 

test  for  determining  whether  specialties  or  not,  93. 

Henry  VIIL,  960. 

21  James  I.,  962. 

4  Anne,  964. 

9  George  III.,  965. 

9  George  IV.,  965. 

3  &  4  Wm.  IV.,  966. 

3  &  4  Wm.  IV.  (as  to  specialties),  975. 

7  Wm.  IV.  &  1  Vict,  (mortgages),  977. 

16  &  17  Vict.,  977. 

19  &  20  Vict.  (Mercantile  Law  Amendment),  979. 

23  &  24  Vict. ,  980. 

24  &  25  Vict.,  981. 

37  &  38  Vict,  (real  property),  981. 

38  &  39  Vict.,  984. 

39  &  40  Vict.  (Nullum  Tempus  Act) ,  986b 
Alabama,  749. 

Arkansas,  753. 
Arizona  Ter.,  947. 
California,  757. 
Colorado,  763. 
Connecticut,  767. 
Delaware,  772. 
Florida,  774. 
Georgia,  778. 
Idaho,  781. 
Illinois,  787. 
Indiana,  791. 
Iowa,  794. 
Kansas,  796. 
Kentucky,  798. 
Louisiana,  806. 
Maine,  812. 
Maryland,  818. 
Massachusetts,  820. 
Michigan,  825. 
Minnesota,  833. 
Mississippi,  835. 
Missouri,  841. 
Montana,  846. 
Nebraska,  860. 
Nevada,  853. 
New  Hampshire,  858. 
New  Jersey,  860. 
New  Mexico,  866. 
New  York,  870. 
North  Carolina,  879. 
North  Dakota,  885. 
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STATUTES  —  continued. 

Ohio,  89L 

Oklahoma  Ter.,  052. 

Oregon,  894. 

Pennsylvania,  897. 

Rhode  Island,  904. 

South  Carolina,  906. 

South  Dakota,  912. 

Tennessee,  912. 

Texas,  917. 

Utah  Ter.,  954. 

Vermont,  922. 

Virginia,  925. 

Washington,  930. 

West  Virginia,  988. 

Wisconsin,  937. 

Wyoming,  944. 
STATUTES  OF  LIMITATION, 

what  are,  1,  2,  3,  4. 

history  and  origin  of,  4. 

nature  of,  7. 

principles  on  which  founded,  9. 

general  rules  applicable  to,  9-35. 

having  commenced  to  run  will  not  stop,  9. 

must  be  pleaded  by  debtor,  24. 

part  of  lex  fori,  29. 

distinction  when  statute  g^ives  and  limits  remedy,  35. 

when  title  to  property  is  given  by  possession,  36. 

constitutionality  of,  36. 

what,  governs,  43. 

effect  of  change  of,  as  to  crimes,  45. 

effect  of,  on  title  to  land,  48. 

personal  pi-ivilege,  96. 

limitations  by  contract,  99. 

effect  of  war  on  conditions,  103. 

waiver  of  limitation,  108. 

against  whom  may  be  enforced,  109. 

State  not  bound  by,  unless,  109. 

municipal  corporations  within,  117. 

computation  of  time  under.    See  Computation  of  Time  ;  Equttablb 
Actions;  Running  of  Statute. 

promise  not  to  plead,  effect  of,  228. 

see  illustrations,  228-229. 

See  Limitations. 
STOCK, 

subscriptions,  when  statute  begins  to  run  on,  406. 

when  subject  to  call,  406,  407. 

when  subject  to  assessment,  406. 
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STOCK  —  continued. 

when  DO  time  for  payment  is  fixed,  406. 

where  notes  are  given  for,  payable  upon  notice,  406. 

payable  by  instalments  at  certain  definite  periods,  407. 
STOCKHOLDERS, 

of  corporations,  actions  against,  when  the  statute  begins  to  run  on,  404 
SURETIES, 

on  official  bonds  to  State  cannot  rely  on  statute,  unless,  110,  111. 

when  statute  begins  to  run  for  or  against,  394-400. 

remedy  of,  401. 

actions  by,  on  what  predicated,  894,  note  5. 

when  less  than  the  debt  is  paid  and  accepted  in  full,  394,  note  5. 

when  note  is  given  by,  for  the  debt,  394,  note  5. 

judgment  against,  for  the  debt  does  not  create  right  of  action,  396. 

rights  of,  to  be  subrogated  to  debtor's  rights,  397. 

when  debt  is  payable  by  instalments,  397. 

when  mortgage  to  secure  is  given,  397. 

cannot  bind  principal  by  payment  of  debt  barred  by  statate,  898. 

when  debt  is  paid  before  it  is  due,  398. 


T. 

TAXES, 

statute  begins  to  run  against,  when,  419. 
TENANTS  IN  COMMON, 

statute  begins  to  run  between,  when,  422. 
TIME, 

when  statute  begins  to  run.    See  Running  or  Statute. 

computation  of.     See  Computation  of  Timk. 
TITLE  BY  POSSESSION.     See  Adverse  Possession. 
TORTS, 

die  with  the  person  at  common  law,  4. 

assumpsit  lies  for,  when,  69. 

party  may  waive,  when,  60,  176,  note  4. 

when  waived,  assumpsit  may  be  brought  though  an  action  for  the  tort 
is  barred,  46. 

see  Honey  v.  Honey,  60. 

also  Lamb  v.  Clark.  61. 

acknowledgment  of,  does  not  revive,  176,  note. 

acknowledgment  of  an  indebtedness  arising  from,  not  sufficient,  176. 

see  Galligher  v.  Hoi  lings  worth,  176,  note. 

see  Short  r.  McCarthy,  176,  note. 

see  Whitehead  p.  Howard,  176,  note. 

see  Oothout  v.  Thompson,  177,  note. 

see  Hurst  r.  Parker,  177,  note. 

quasi  e  contractu,  statute  begins  to  mn  on,  when,  447. 

for  consequential  injury,  448-465. 
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TORTS  —  continued. 

see  Bank  of  Hartford  Co  v.  Waterman,  449. 

also  Bonomi  o.  Backhouse,  454. 

also  Whitehouse  v,  Fellowes,  454. 

also  Nicklin  v.  Williams,  454. 

for  negligence,  455-457. 

for  nuisanbes,  457-464. 

for  trover  or  conversion,  468. 

for  trespass,  assault,  &c.,  470. 

for  crim.  con.,  471. 

for  seduction,  471. 

for  failure  to  perform  duty  imposed  by  statute,  471. 

See  Fraud  ;  Negligence  ;  Nuisances  ;  Trespass. 
TOWN  ORDERS.    See  Orders. 
TOWNS, 

subject  to  statute,  117. 

▼ote  at  meeting  of,  **  to  settle  dispute,''  not  sufficient  acknowledgment 
of  claim  to  remove  statute,  187,  note. 
TRESPASS, 

statute  begins  to  run  in  actions  for,  when,  470. 
TRESPASS   ON  THE  CASE, 

embraced  assumpsit  under  Stat.  James  I.^  6,  note. 
TROVER, 

statute  begins  to  run,  when,  468,  note  1. 

what  amounts  to  conversion,  469,  notes  1  and  2. 

rule  when  conversion  not  known,  469,  note  2. 

when  demand  is  necessai*7,  469. 
TRUSTEE.     See  Trusts. 
TRUSTS, 

barred,  when,  56. 

constructive,  subject  to  statute,  133,  note. 

equity  will  not  aid,  when  statute  has  run,  133,  note.  > 

continuing,  not  within  statute,  133. 

statute  does  not  run  on  express,  ,504,  note  1,  512,  also  note  6,  p.  509. 

express,  what  are,  512. 

resulting  or  constructive,  what  are,  533. 

possession  of,  inures  to  cfsfui  que  trust,  1,S6,  note,  512. 

instances  of,  upon  which  statute  do«'s  not  run,  note  1,  p.  504,  note  1,  p. 
508,  note  6,  p.  509. 

cestui  que  trust,  in  possession,  tenant  at  will  to  trustee,  505,  note-517. 

cannot  convey  the  esta,te,  505,  note. 

guardians  hold  property  of  ward  in,  518. 

executors  hold  property  of  estate  in,  519. 

when  possession  of  trustee  becomes  adverse,  .505,  note,  529. 

assignees  in  bankruptcy,  &c.,  trustees  for  creditors,  514. 

statute  in  such  c&ses  is  suspended  as  to  creditors,  514,  515-517. 

see  The  Matter  of  Leiraan,  515,  note  2. 

factors  and  agents  trustees  for  pi-incipal,  523. 
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TRUSTS — continued, 

partners  trustees  for  each  other,  524-527. 

trust  created,  how,  522. 

cestui  que  trust  barred  when  trustee  is,  522. 

exceptions  to  the  rule  relative  to  express  tnists,  581. 

stale,  not  favored  in  equity,  532. 

mistake  of  trustee  in  possession,  efEect  of  a  cestui  que  trust,  534. 

funds  of  societies  vested  in  trustee,  534. 

liability  of  trustee  for  breach  of  trust  creates  trust  debt,  535. 

vendor  and  vendee  of  land,  535-587. 

Dorchaser  of  property  for  benefit  of  another,  537. 


U. 

UNITED  STATES, 

government,  as  to  claims  for  or  against,  not  bound  by  State  statutes  of 
limitations,  114,  note  2. 

rule  in  United  States  v.  Hoar,  114,  note  2. 

rule  in  United  States  v.  Buford,  114,  note  2. 

rule  as  to,  when  stockholder  in  corporation,  115. 

rule  in  United  States  v.  McKenzie,  115. 

but  see  Glover  v.  Wilson,  115,  note  3. 
USE  AND  OCCUPATION, 

when  action   for,  lies,  statute  relative  to  simple  contracts  applies, 
although  there  is  lease  under  seal,  56. 
USURY, 

statute  runs  upon,  from  time  of  payment  of,  132,  note. 

equity  will  not  give  relief  against,  when  statute  has  run,  132,  note. 

see  Breckenridge  v,  Churchill,  132,  note. 

statute  begins  to  run  against  person  paying,  when,  422. 


V. 

VENDOR'S  LIEN, 

for  purchase-money,  not  barred  because  debt  is,  64. 

See  LiEX. 
VENDOR  AND  VENDEE, 

of  land,  under  contract  to  convey,  vendor  holds  as  trustee,  535. 


W. 

WAGER  OF  LAW, 

operated  as  check  on  stale  demands,  5,  6. 

what  is,  6,  note  1. 

only  applied  to  debt  on  simple  contract  and  detinue,  6,  note  1. 
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WAR, 

effect  of,  on  runDiDg  of  statute,  11,  12. 

when  it  suspends,  11,  12. 
WARRANTY, 

implied,  when  statute  begins  to  run  on,  394. 

covenant  of.     See  Covemants. 
W^ELSH  MORTGAGES, 

what  are,  554. 

operation  of  the  statute  upon,  554. 
WILL, 

general  direction  in,  to  pay  testator's  debts,  does  not  amount  to  acknowl- 
edgment, 187,  note,  188,  note,  189,  note. 

creating  a  trust  upon  personal  estate  for  payment  of  debts  will  not  re- 
move statute  bar,  187,  note,  189,  note. 

see  Burke  v,  Jones,  188,  note. 

see  Roosevelt  v.  Marks,  188,  note. 

services  to  be  compensated  by  provision  in,  when  statute  begins  to  run, 
325,  note. 
WITNESSED  NOTES.      See  Notes. 
WRIT, 

issue  of,  to  suspend  statute.     See  Judicial  Pbocess. 


Y. 

YEAR, 

meaning  of,  when  employed  in  contracts,  &c.,  131. 
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